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High Court of Chancery, 
3 ED During the Time 

| Sir Heneage Finch, 
Earl of Nottinghen; Ws Ef Chancellor. 


In many of which Decrees he was aſſiſted 
by ſome of the Judges of the Common Law, 
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All which Caſes are truly ſtated upon the Pleadings, 

and the Arguments on each Side clearly reported; together with 

the Opinions of thoſe Judges, who ſate as Aſſiſtants to the Chan- 
cellor before he pronounced his Decrees. 


To which are added marginal Notes, ſhewing where thoſe Decrees 


| are founded on the Civil Law, and agree therewith. 


8 —— — | | —ͤ — 
None of theſe Caſes ever printed before, and all of them carefully 
colleted by a Gentleman who attended the ſaid Court, and was 
himſelf of Counſel in the ſaid Caſes. 


— 


of the principal Matters therein contained. 
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Decreed in the | 


With proper Tables; one of the Names of the Caſes, the other 


Printed by E. and R. Nutt, and R. Gos, (Aſſigns of E. Sayer, Eſq) 
e 
Lamb without Temple Bar, and J. Hooke at the Flower de Luce | 
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THE 


HE Manuſcript, from which the fellowins Caſes were 
printed, is in the Hands of the Publiſher of this Re- 
Port; and both the Writing and the Caſes fhew, that 
the Perſon, by whom they were collected, was a*Man of 
Nears and Experience; but that which adds to their Fa- 
tue is, that the Decrees were all made by that excellent 
Lord Chancellor the Earl of Nottingham, zwho /, a Per- 
ſon of ſound Fudgment, and akvays reaſoned with Eloquence 
and Exattneſs ; of whom the late Biſhop of Salisbury hath giver 
this noble Charatter, (viz.) That he was a Man of Probity, and 
well verſed in the Laws, an Incorrupt Fudge, and in his own 
Court 8 reſiſt the ſtrongeſt Application even from the King 
himſelf, 


Tf the Seat of Fudicature in a Supreme Court of Equity could 
akvays be flled as it was then, and is now *, wwe ſhould not 
Base ſo much Reaſon to boaſt of Trials by Juries, as a Happi- 
neſs perulia; ro this Nation; becauſe the Decree of a fingle 
P-7{0r ſo qualified, might be of more Force to bind our Proper- 
ties, than the Verdict of 12 Ordinary Furymen. 


And fince the Rights of the greateſt Part of the Chriſti an 
World have akways been determined without Juries, I think it 
may not be improper in this Place to mention hozy the Law now 
ftands amongſt us as to ſuch Trials, 


Aud firſt I ſhall mention Grand Juries, who are generally Men 


f ſome Figure and Ouality, and as ſuch, their Preſence at the 


Aſſiſes and Seſſions may add more Solemnity to thiſe Meetings ; 
but their chief Buſqneſs is to find Indiftments, which is uſual- 
Iy done upon the leaſt Proof of the Fatt on one Side; for they 
being (as they are called) an Inqueſt for the King, 7herefire 
they are to hear no Evidence againſt him, tho the Kine, in 


5 — „ . 8 


wml. 


i 


By Peter Lord King, to whom the Cuſtody of the Great Seal of Great Britain 


Was delivered by the King on Fune 1, 1725. 
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The PREFACE. 
whoſe Name Proſecutions of this Natmire are made, is no o- 
therwiſe concerned in them, but to ſee Fuſtice done to the 


People. 


But it may be difficult to apprebend hew Juſtice can be 
done by hearing the Fidence on one Side; eſpecially, if that/wiſe 
Saying of the Meralift is true; ſſ. Qui aliquid ſtatuerit parte 
inaudita altera, licet æquum ſtatuerit, non æquus eſt Judex. 


'Tis true, this Fury may 1 * to be in the Right, by put- 
ting accuſed Perſons on their Trials; but if they ſhould be ac- 
quitted by the Petty Jury upon hearing the Witneſſes on both 
Sides, then it ſeems S that they were wrongfully accuſed to 
| the Grand Jury, an tis certainly an Injury to put innocent Per- 4 
ſons on therr Trials. 


In other criminal Caſes, Trials are frequently had without a 

Grand Jury, and that is upon Informations in the Crown-Office, 

which are never filed without Leave of the Court, for the De- 

i fendants to ſhew Cauſe why they ſhould not be filed; and this 

ſeems to be a more equitable Method of Proſecution, becauſe there 

can be no Proceedings againſt the Defendants, without being 
| heard or wilfully declining it. | 


| 8 As to Petty Juries, the faireſt Way of Trial ſeems to be by 
| thoſe who are ſpecially choſen, becanſe in ſuch Caſe the Under- 
Sheriff (who 1s commonly an Attorney) is not the returning Of 
ficer ; for he only attends an Officer of the Court with the Free- 
hol ders Book, and there both the contending Parties, or their 
Attornies, except againſt whom they pleaſe, till both are agreed 
in a certain Number to be returned of the Fury. 


But even in this Caſe there are many Inconveniences, for the 
Perſons thus returned being ſome of the principal Men of the 
County, are under no Obligation to attend at the Aſſiſes, and 
therefore it often happens that a few of them only appear, and 
then if the Under-Sherift hath an efettual- Cauſe to favour ei- 
ther Side, he hath his Taleſmen ready in Court, but improper- 
ly ſo called, becauſe they are not ſuch, as in the principal Pan- 
nel either in Eftate or Education; and by this Means one of 
the Parties may loſe the Benefit of his Challenges, becauſe the 
Taleſmen mgy be all Strangers to him, and therefore impoſſible k 
to know whim to challenge. | T 


And laſil), as to a Common Jury returned by the Under- 
Sheriff, (s in that Reſpect hath a great Influence oer our 
8 1 5 Tie. 
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The PREFACE 


Lives and Properties) they are frequently tevelee Men igno- 
rant both of the Law and Fati, tho ſometimes they take up- 
on themſelves to be Fudges of both, and give their Verdi ac- 
cordingly; and if fo, I know no Remedy, but that in Civil 
Caſes the Court may grant a neu Trial upon the Certificate 
of the Fudge who tried the Cauſe, but this is at the great Ex- 
pence of the Suitor, and Fuſtice is d:layed till the ſame Iſſue is 
tried again. 


But admitting all the Jury to be Men of Probity and Un- 
derſtandins, it ſeems hard that they muſt all faſt till they are 
all agreed in one Verdict; becauſe the Frailties of human Na- 
ture requiring frequent and moderate Refreſhments, it may hap- 
per, that the greater Number of them may be in the Right; 
but not being able to bear long Faſting, may by 'that Means be 
brought over to the Opinion of one or two who are in the Wrong ; 
and if that ſhould be the Caſe, then a good Conſcience is com- 
pelled to yield to a bad Conſtitution. 


But among ſt many other Inconveniences of theſe Trials, I 
ſhall mention but one more, and that is, they do not make an 
Find of the Cauſe; for there are ſo many Forms and intricate 
Circumſtances attending theſe Proceedings, that after the Ver- 
dict is obtained, tis uſual to ſet afide the Fudement for ſome 
Fault, either in miſawarding the Proceſs, or miſreturning the Ve- 
nire facias, Habeas Corpora, or Jurata, and ſometimes by Miſ- 
trials in improper Counties, to the infinite Trouble and Charge 
of the Suitor, and in manifeſt Delay of Fuſtice; but there is 
EE of this Nature where the Decree is made by a ſingle 

Non. | 


Two of the beſt Reaſons for Trials by Juries are, that they 
have been approved for many Ages by our Anceſtors, and that 
there is not ſo much Danger of bribing twelve Men as there is 
of one. 


I muſt admit that theſe Trials are antient ; but if ſuch In- 
conveniences, as I have mentioned, were from the Beginning, the 
Rule is they cannot be eftabliſhed by Time; and if a good Reaſon 
may be drawn from Antiquity for the Support of ſuch Trials; the 
like Reaſon may be ſuggeſted for Decrees of a ſingle Perſon ; for there 


dere Chancellors in the Reigns of our Saxon Kings; and there 


are fewer Inſtauces in our Hiſtories of bribing this great Off- 
cer, than of corrupting Common Juries, tho from the Reign of 
H. 2. hen the famous Becket was Lord Chancellor, down to 
the Reign of H. 8. this Office was executed by Ercleſioſticks. 
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'Tis true, many Decrees of Lord Chancellors have been re- 
cerſed upon Appeals to a ſuperior Curt, but necer for any 
Reaſon like that, for which a Verdict was ſet aſtde which was 


Ziven 2 a North-Country Fury, by filliping up a Sixpence, if 


Croſs for the Plaintiff, if Pite for the Defendant. 

But tho' our Saxon Kings had their Chancellors, as hath 
been already mentioned, it may be difficult to determine in what 
their Office did conſiſt; there are ſome whimſical bu nions, that 


it conſiſted in delivering the King's Mind to the Houſe of Peers, 


and theirs reciprocally to the King; and therefore the Chan- 
cellr is called the Speaker of that Houſe. 


Some are of Opinion, that his Office conſiſted at firſt in can- 


celling unjuſt Laws, and therefore he is called Cancellarius : 
Now if Moderating the Rigour of the Common Lat, is meant 

cancelling unjuſt Laws, then his Office was originally what 
2t is at this Day; and certainly tis a noble Undertaking for a 
Man of a ſuperior Genius to reduce the Law to Reaſon by 'an 
equitable Conſtruction, and to determine the Properties of the 
People by the Principles of political Wiſdom, founded chiefly on 
the Civil Law, which is the Law of Nations, of which the 
Reader will find many Inſtances in the following Reports, and 
likewiſe many marginal Notes, ſhewing wherein the Decrees of 
this excellent Chancellor concur with that Law, both in Reaſon 
and good Senſe. 
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Armſted v. Parker. 171 
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In Michaelmas Term, Ann. 25 
Car. 2. 1673, in Chancery, 
Sir Heneage Finch Lord Keeper 
of the Great Seal _ 
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Luke Cook and Suſan his Mie, who was the Widow 
of William New, Plaintiffs. is 


Eleanor New, Executrix William New her late 


Hushand, deceaſed, Defendants. 


Husband William New, did, in Kindneſs to their Son be Def 
William New, give him a Bond to pay him 100 J. dant on 

when he came to the Age of 21 Years, and ſome Time >7'"ging Mo- 

afterwards ſhe married the Plaintiff Lake Cook, and main- coun, being 
tained her Son William New ſeveral Years after the ſaid Mar- ſued on a 

riage, who in the Year 1666 married the Defendant Eleanor, —— — of 

and by his laſt Will made her Executrix and went beyond Sea, Court by him 

and there died; afterwards ſhe as Executrix put this Bond in dn giving Se- 


0 eu 
Suit and endeavoured to recover the Penalty, and thereupon — Flat 


T HE Plaintiff Sſem Cook, after the Death of her firſt Injunfioi 


9 the Plaintiffs exhibited a Bill in Equity to be relieved; and to diſc dppear to be 


cover by what Authority the Bond was put in Suit. Bug: thy | 


The Money was brought into Court in Order that the Plaintiffs — — 
might have an Injunttion, and afterwards upon hearing the Cauſe 
it appearing that the Plaintiffs had paid ſeveral Sums of Money, 
amounting in all to 50 /. upon the Account, and fot the Uſe of 
the ſaid William Nerv, they prayed that the 100 J. might not be 
delivered out of Court to the Defendant, as was preſſed by her 
Counſel, but to the Plaintiffs themſelves, they giving Security, 
ſuch as the Maſter ſhould approve, to pay what ſhould appear 
to be due for Principal and Intereſt on the ſaid Bond, and there- 


upon Satisfaction to be acknowledged on Record on a Judg- 
B 15 ment 


— K 
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ment, which the Defendant had obtained in the ſaid Bond, and 
that it might be delivered up to be cancelled, which was decreed 


accordingly. 


William Hall, Plaintiff. 


Robert Yates, an Infant, by John Dowers his Guar- 
dian, and Mary Yates, an Infant, by John Gale 
her Guardian, and Thomas Carr, Defendants. 


Pill againſt HE Plaintiff's late Wife Zane was formerly the Widow 
theGuardian of Robert Yates, who by his laſt Will deviſed the Lands 
of Infants jn the Bill mentioned to the Defendants Robert and Mary, and 
22 likewiſe a Legacy of 40 J. to the ſaid Mary, and if ſhe die with- 
count with- out Iſſue, then the ſame to be to the ſaid Robert: The Plaintiff 
our Alanus in Right of his Wife, who was Mother to the Infants Robert 
Ls e and Mary, entered on the Real Eſtate, and poſſeſſed himſelf 
againſt the of the perſonal Eſtate of Robert Tates the Teſtator, and paid 

dan. his Debts and 1 more than the Money in the Inventory 


did amount unto (the 40 J. being deducted) and maintained the 


Infants with Diet, Waſhing, Lodging and Schooling for Seven 
Years, and he likewiſe paid 5 J. to one Carr, for and in Behalf 


of the ſaid Robert the Infant, and disburſed more Money than 


the Profits of the Lands and the Intereſt of the 40 J. would re- 
pay, and all for Neceſſaries for the ſaid Infants, who now by 
their Guardians had entered on the ſaid Lands, and demanded an 
Account of the Plaintiff, without making him juſt Allowances, 
tho he offered to account for the Meſne Profits of the Lands, and 
for the Intereſt of the 40 J. ſo as he might be allowed what 
* By the ei- Was reaſonable for the. * Education and Maintenance of the ſaid 
vil Law the Infants, and for all Money disburſed by him upon their Ac- 


Education of 


| antofantcom. count, and for Taxes and Aſſeſſments during the ſaid Seven 


prehends his Years, and to pay to the Defendant what ſhould appear to be 


Lakin _= due to them upon a fair Account as the Court ſhould direct, the 


Schooling, Plaintiff; being ſaved harmleſs by the Decree of the Court for 


and after the ſo doing, which was decreed accordingly, and the Plaintiff 


Death of th | x ' 
Father then to be indemnified from all Claims and Demands of the ſaid 


the Mother Infants Robert and Mary, touching the real and perſonal Eſtate 


$+ intruſted of the ſaid Robert the Teſtator, which came to their Hands. 


ducation tho' ſhe is not Guardian, unleſs there is ſome particular Reaſon to deprive her of it; 
but if ſhe marry again ſhe forfeits the Education of her Children by the firſt Husband, 
Dom. 1 Vol. 270. But the Guardianſhip may be committed to the Father in Law. Dom. 1 Vol 283. 


15 And 
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And that Fohn Gale the Guardian give Security to pay the 
faid 40 J. with Intereſt to the Infants according to their ſaid Fa- 


John Bryan, P laintiff. 


Richard Rent and Elizabeth his Wife, Adminiſtratrix 
of Henry Darrell her late Husband, and Sir John 
Newton, Baronet, Defendants. 


And 


+ Between the ſaid Richard Rent and Elizabeth his 


2x 3% Ib EE Rnd 2 Se ML 
ee 6 


| abs on 
SEALED IN, 


Wife, Plaintiffs. 
John Bryan and others, Defendants. 


H Enry Darrell, the firſt Husband of the Plaintiff Elizabeth a Trial at 


Rent, being poſſeſſed of a Leaſe of the Premiſſes in the Lav, direkt. 


Bill mentioned, and being indebted to one Ferrers, in the Sum 


ed whether a 
Judgment 


of 303 J. by Bond and Judgment, he ſued out Execution upon was fatisfieT& 


the ſaid Judgment, and by Virtue thereof the Sheriff ſold the faid 
Term and Eſtate for 303 J. to one V. R. who afterwards ſold 


the ſame to the Plaintiff Fohn Bryan for 210 J. and now prior 


Incumbrances being pretended, the Plaintiff Bryan offered, that 


in Caſe ſuch Incumbrances prove to be real, and that the Defen- - 


dant would account for the Meſne Profits, and ſo as he might 
receive the Rents then in the Tenant's Hands, and enjoy the 
Lands during the Reſidue of the Term, that in ſuch Caſe he 
would diſcharge thoſe Incumbrances. _ e e 

The Defendant inſiſted that Ferrers's Judgment was ſatisfied, 
and that the Plaintiff, on Pretence of former Debts due to 


him from Darrell, and that he had been bound and engaged in 


ſeveral Debts for him, ſhe the ſaid Elizabeth his Widow, be- 
fore ſhe married the Defendant Richard Rent, had aſſigned 
over a Mortgage to the Plaintiff for 710 /. for his Security, he 
engaging at the ſame Time to diſcharge all the ſaid Darrells 
Debts, and therefore that the Plaintiff ought to pay the Debt 
now in Queſtion, if it was not already ſatisfied; and for that 
Purpoſe the now Defendant Rent and his Wife had exhibited 
their croſs Bill; 
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The Court directed a Trial at Law on this Iſſue, whether 


Ferrers's Debt was ſatisfied or not by the ſaid Darrell in his 


Life-time, or by the ſaid Elizabeth, whilſt ſhe was his Wi- 


dow, or by any other Ways or Means, and after ſuch Trial 


had, to reſort to the Court upon the Equity reſerved. 


—— 


The Lady Bridget Aſtley and others, Coheirs of John 
3 Cook, Eſq; deceaſed, Plaintiffs. 


Andrew Fountaine, Eſq; Defendant. 


To diſcover 1 HE Caſe ſuggeſted by the Bill (to which there was a 
a Truſt, and Plea and Demurrer) that the ſaid John Coop in the 


to have a 


Conveyance Lear 1666 agreed to purchaſe the Manor of B. and other 
and to diſco- Lands in the County of H. of Sir William Dudley, &c. but 
bw where took the Conveyance in the Defendant's Name in Truſt for him 
had the Pur- and his Heirs, that the Money was raiſed out of Choſ's Eſtate, 


ee e and that the Truſt of the ſaid Manor and Lands, deſcended 
nc che to the Plaintiffs, who ought to have a Reconveyance and an 


Truſt, and Account. 
pleaded a The Defendant by his Anſwer denied the Truſt, and that he 


ade Diſcove= bong fide purchaſed the Premiſſes, without any Truſt for Cook, 
ry of the Mo- and that the Purchaſe- Money was paid by the Defendant, or 

ney, and © his Order, and not by Mr. Cvof, or his Order. | | 
thatthe Exe- But as to any Diſcovery where the Defendant had the Pur- 
_—— ons chaſe-Money, whether out of Mr. Cook's Eſtate, or what Ac- 
were not Counts paſſed between them, he pleads a Releaſe of all De- 
made Par- mands concerning any Money received or disburſed by him for 
"OP Mr. Cook, or for or concerning Mr. Cook's Eſtate, and that if 
any of the Purchaſe-Money was raiſed out of his Eſtate, it 

Was intended to be releaſed thereby. 

And demurred, that if the Money was raiſed out of Cook's 
Eſtate, it was not ſufficient to raiſe a Truſt, or to diſcharge 
the Defendant from and againſt the Executors of Cob, for that 


they were not made Parties to this Suit, and that the De- 


fendant ought not to diſcover the Profits until the Truſt was - 


proved. 

To which the Court agreed, and therefore ordered the 
Plaintiffs to proceed to prove the 'Truſt, and if upon hear- 
ing the Cauſe it ſhall appear that they have made any pro- 
bable Proof thereof, then the Defendant to be examined upon 


Inter- 
1. 
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but without Coſts. 


Executors, and after his Legacies were paid, he appointed that 
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Interrogatories concerning the Purchaſe-Money and the Diſ- By the ci- 
covery of the Profits, Cc. and with theſe Directions that the 1 La the 


Inte rroga to- 


Plea and Demurrer ſhall be allowed till the Hearing the Cauſe, ries are to be 
but as to that Part of the Demurrer in not making the Execu- reduced into 


tors of Cook Parties to this Suit it was over-ruled by the Court, s = for 


the Party 1s 
to anſwer 

| | | them on 
Oath; the Uſe of them is not only to prove the Fact, but tho' he deny or conceal the 
Truth, yet it may help to diſcover it upon Conſequences which may be drawn from all rhe 
Anſwers, as if he denies Facts which are certain, or alledges Facts which are known to be 
falſe, or if he varies and wavers, c. Dom. 1 Vol. 460. 


Edward Bedell, Eſq, Plaintiff 


Rebecca Bedell, Relict and eAdmmiſtratrix of Ga 
briel Bedell, Defendant. 


OHN Bedell, deceaſed, being ſeiſed in Fee of the Manors Bill by the 


and Lands in the Bill mentioned, being of the yearly Value ops 5b 


of 700 J. and being poſſeſſed of a perſonal Eſtate to the Va- Adminiſtra- 


lue of of 20000 J. did ſettle his Lands in Huntingdonſhire upon ws of the 
himſelf and the Iſſue Male of his Body, Remainder to the Fa- jg, nee 


r an Ac- 


ther of Edward Bedell the Plaintiff for Life; Remainder to the count, the 
Plaintiff and to his Sons ſucceſſively in Tail, with ſeveral Re- Pleads that 


Mags 2 her Husband 
mainders over, and afterwards made his Will in Writing, and the Maris 


Sir Gegffry Palmer and Gabriel Bedell the Defendant's Husband, gee gave Au- 


thority to 
35” N ! the Servant 
his ſaid Executors ſhould within two Years after his Deccaſe lay of the Mort- 


out the Surplus of his perſonal Eſtate (which did amount to 1 


cighteen thouſand ſeven hundred forty-one Pounds) in the Pur- Rents and 
chaſe of ſome Lands, Oc. as near to the Huntinadonſbire Eſtate Profits, Gs. 
as could be had, and to be ſettled to the ſame Uſes as that was #29 that af. 


| : ter theDeath 
ſettled, and ſoon after died. of hon tif 


The Father of Edzward Bedel! the Plaintiff afterwards died in han The yo: 


the Life-time of the ſaid John Bedell, and thereupon the Eſtate l 'the act 
in Hiuntingdonſhire remained to the Plaintift, according to the counts to the 
ſaid Settlement, who likewiſe, by Virtue of the ſaid Will be- Ni ripagor, 


v ho examin- 


came intitled to the Benefit of the perſonal Eſtate of the ſaid ning the 
Fobn Bedell, and of ſuch Lands as ſhould be purchaſed there- ſame appro- 
With ved the Ac- 


count, and 
| by a Wii- 
ting under his Hand obliged himſelf not to charge her for what the Servant had recei- 
ved, Oe. 


That 
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That a Decree was obtained in this Court at the Inſtance of 
Gabriel, the late Husband of the Defendant Rebecca Bedell, 
(and whilſt the Plaintiff Edward Bedell was beyond Sea) for 
purchaſing Lands in Norfoll, and thereupon the Executors, with 
the ſaid eighteen thouſand ſeven hundred and forty-one Pounds 
perſonal Eſtate, and 7787 J. which they borrowed, and which 
remains a Debt upon that Eſtate, did purchaſe the Manors of 
Moodri ſing, Carkwick, and other the Manors and Lands in the 
County of Norfo/k, the greateſt Part whereof were ſettled on the 
Plaintiff Edevard Bedell, purſuant to the Settlement of the E- 


ſtate in Huntingdonſbire, and the Reſidue was non... for ſe- 


curing the Repayment of the ſaid 7787 J. borrowe 
ſaid. 

Gabriel Brdell ſo contrived the Matter, that in paſſing this 
Decree he was truſted to manage the whole Eſtate in Norfolk, 
during the Minority of Edward Bedell, the now Plaintiff, and 
his being beyond Sea, and by Virtue thereof he did receive and 
diſpoſe of the Rents and Profits of the Norfo/k Eſtate, being of 
the yearly' Value of 1600 J. and 400 J. per Aunum, being the 
2 re Eſtate, for the Space of five Years, during all 
which Time the Plaintiff never received of him above 500 L, 

After the Plaintiff returned into Eng/and, and before any Ac- 
count given by Gabriel, he died, poſſeſſed of a perſonal Eſtate 
to the Value of 6000 /. which he had raiſed out of the Rents 
and Profits of the ſaid Lands in Norfo/k and Huntingdon. 

That after the Death of the ſaid Gabriel, the Defendant Re- 
becca, his Widow and Adminiſtratrix, poſſeſſed her ſelf thereof, 
and of all his Accounts concerning the Management of the ſaid 
Eſtates, and of the Deeds and Evidences of the Norfo/k Eſtate, 
of which Gabriel was poſſeſſed as Guardian to Edward, the now 
Plaintiff, by which Accounts (if ſome were produced) it would 
appear, that Gabriel was, at the Time of his Death, very much 
indebted to the Plaintiff, who about three Years ſince, or there- 
abouts, having attained his Age of 21 Years, defired the Defen- 
dant Rebecca to ſupply him with 500 /. 

But ſhe pretending that Gabriel her late Husband had paid 
2000 J. towards diſcharging the ſaid principal Debt and Intereſt 
of 7787 l. borrowed as aforeſaid, to complete the Purchaſe-Mo- 
ney of the Norfo/k Eſtate, and that he had expended more about 
the Manageinent thereof than he had received out of the Pro- 
fits, &c. as would appear by the ſaid Accounts when produced, 
for which Purpoſe ſhe deſired ſome Time, and that if the Plain- 
tiff had Occation for 500 J. ſhe offered to ſupply him with that 
Sum upon a Mortgage of ſome Part of the Norfo/k Eſtate, which 
was to be as a Security to repay her what ſhould appear to be 
due to her on her Accounts. 


I | But 
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But that ſhe having procured her Counſel to draw this Mort- 
gage, it was made for the abſolute Payment of 2500 without a- 
ny Reference to the Agreement, and thereupon the Plaintiff re- 
fuſed to ſeal it, until the agreed, that upon Sealing it no Uſe 
ſhould be made of it, but only as to the 500 J. until the Ac- 
count was ſtated between them, and then it ſhould be as a Secu- 
rity for what ſhould appear due to her on that Account. 

Thereupon the Plaintiff fealed the Mortgage, and has ſince 
paid the 500 J. and demanded an Account of the Profits of the 
Norfolk and Huntingdon Eſtates, according to her Agreement, 
but ſhe refuſes, and conceals the Account and denies the Agree- 
ment, and pretends the Mortgage was abſolute for the Repay- 
ment of 2500 J. and has delivered Ejectments to the Tenants in 
Poſſeſſion, and threatens to evict the Plaintiff, unleſs he will like- 
wiſe pay 2000 /. more to her. 

The Defendant Rebecca Bedeil, as to ſo much of the Bill 
which demands an Account from her as Adminiſtratrix of her 
late Husband Gabriel, concerning the Profits of the Norfolk E- 
ſtate, Pleaded, that her late Husband gave Authority to one 
Ingleton to receive the Rents and Profits thereof, which he did 
for ſeveral Years; and that ſhe, after her Husband's Deceaſe, 
delivered to the Plaintiff all his (the Husband's) Accounts, and 
all that he had received of the ſaid Iugleton concerning the Pre- 
miſſes, and that after the Plaintiff had fully peruſed and exa- 
mined the ſame, he did, by a Writing duly executed by him 
and dated 24 January 1670, oblige himſelf, and promiſe not to 
charge the Defendant, as Adminiſtratrix to her Husband, with a- 
ny Money received, or Profits made of any Part of the Nor- 
folk Eſtate by the ſaid Ingleton his late Servant; and that the 


Plaintiff, upon Peruſal of the ſaid Accounts, being ſatisfied that 
2000 J. was due to the Defendant, he deſired the Defendant to 


lend him 500 J. more, and offered to ſecure the Repayment 
thereof to her; and alſo the 2000 /. with Intereſt by ſeveral Pay- 
ments (org.) by the Payment of 500 J. in the firſt Year, and af- 
terwards by 400 /. yearly and every Year, until the whole 
2500 J. ſhould be paid, becauſe the Plaintiff was only Tenant 
for Life of the ſaid Eſtate, and therefore could not pay her the 
Whole at one Payment; all which the Defendant did conde- 
ſcend to accept. | 8 


And thereupon the Plaintiff, by Indenture dated 9 Faly 1671, 


demiſed the Lands in the Bill mentioned to the Defendant from 
the ſaid 9 Zuly 1671, for 99 Years, if he ſo long lived to ſecure 


the Repayment of the ſaid 500 J. with Intereſt in July 1672, and 


200 J. with Intereſt, on every Michaelmas and Lady-day, until 
the whole 2500 J. ſhould be paid, and that the ſaid Mortgage 
was hong fide made with an Intent to ſecure the Repayment of 


the ſaid 2500 /. with Intereſt to the Defendant, without any 
Condition 


8 Term. Mich. 25 Car. 2 Anno 1653. 


Condition or Defeazance, other than as therein is contained, ex- 
cepting only, that after the Execution of the ſame it was diſ- 
courſed on the Plaintift 's Behalf, and agreed by the Defendant 
104 that the Plaintiff ſhould be at Liberty to ſurcharge her with 
what he could make appear her Husband did actually receive, 
and not contained in the ſaid Accounts, all which ſhould be de- 
| ducted out of the Mortgage-Money, and that the Plaintiff had not 
given her any Surcharge beyond which he was charged ; and 
| that he had paid her at ſeveral Times 529 J. in Part of the ſaid 
p [ Principal and Intereſt ſecured by Mortgage, all which ſhe, this 
| 
| 


Defendant, pleaded in Bar to a general Account, 
5 And by her Anſwer ſhe inſiſted that the Plaintiff agreed 
| to the ſaid Mortgage before it was executed, and that the 
il ſame was peruſed by him, and ingroſſed by his Direction, 
I. and that the Decree was obtained, and the Purchaſe made of the 4 
| Norfolk Eſtate whilſt he was in England, and with the Approba- 1 
tion of him and his Friends, after it had been viewed by him 
* and ſome of them, and that her Husband was importuned by hig 
Wl and them to receive the Profits, which was inconvenient to him, 
0 being then a Tradeſman in London, and therefore he gave Au- 
p | thority to his Servant Ingleton to receive the ſame, and that there : 
1 0 was due to this Defendant the Sum of 24 J. 15 s. 6 d. over and 1 


above the Money ſecured by the ſaid Mortgage which ſhe paid 
to one She/don upon his aſſigning a Judgment to her which he 


« boned "+ WE FL 
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had obtained againſt the Plaintiff, and precedent to the ſaid ; 
Mortgage, and that ſhe inſiſted, on the Forfeiture of the Mort- 7 
0 gage, ſo far only as to recover what was juſtly due to her, and 
10 the rather, for that the ſame was determinable on his Life, and 
If that if her Husband received the ſaid 400 J. out of the Hunting- 
donſhire Eſtate, the ſame was disburſed by him to or by the Or- 
der of the Plaintiff, or of Lewis Phillips his Truſtee of that 
Eſtate, who had accounted for the ſame to the Plaintiff, and 
had his Diſcharge. 
„ The Court allowed the Plea upon Debate, and diſmiſſed the 
g Bill as to what was pleaded, with this Direction, that it ſhould 5 
be referred to a Maſter, &c. to look into the Proofs, and that 
if he found the Plaintiff had ſurcharged the Defendant with any © 
actual Receipts of her late Husband, and not compriſed in the 
ſeveral Books of Accounts now produced and proved, then the 
Defendant ſhould be at Liberty to diſcharge her ſelf before the 
faid Maſter, who is to make all juſt Allowances to her, and that 
ſhe is to produce the Books of Accounts, and that the Plaintiff 
on Oath is to produce Acquittances, Accounts and Receipts 
touching any Money paid or disburſed by the Defendant's Huſ- 
band, by the Order or for the Uſe of the Plaintiff, or the ſaid 
Lewis Phillips, which came to the Plaintiff's or his Agents Hands 
or Cuſtody, or which they have or can come by; and in Caſe 
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any Thing ſhall appear by the ſaid Maſter's Report to be coming 
to the Plaintiff, then the ſame to be deducted out of the Mort- 
gage-Money, and the Plaintiff to give Security at the next general 
Seal to pay ſo much of the 2500 /. as ſhall be due with Intereſt, 
or by that Time to give up the Poſſeſſion, and procure the Te- 
nants to attorn, otherwiſe the Injunction, &c. to be diſſolved, 
and Coſts to be conſidered. 
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Andrew Harding, Plaintiff. 
John Hardrett and Anne his Wife, Defendants. 


1 Bill was to redeem a Mortgage made by the Plaintiff plea that the 
to one Dickenſon, who was Father to the firſt Husband Defendants 


were Pur- 


of the now Defendant Anne Hardrett, and which came by Aſ- chaſers ufth- 


ſignment to her ſaid Husband, who made her Executrix and out Notice. 
died; and in this Bill the Plaintiff ſuggeſted, that the Eſtate mort- 
gaged was a Term of Years of ſome Houſes from the City of 
London, leaſed by them for 45 Years, that the Money lent was 
400 J. and that his Wife, having ſome Intereſt in the ſaid Leaſe, 
conſented that the ſame might be renewed, which was after- 
wards done for 81 Years, and aſſigned to the ſaid Dickenſon, 
who agreed to execute a Reconveyance thereof, (5c. 

The Defendant Anne pleads, that ſhe was a Purchaſer and Le- 
gatee of the Premiſſes, without any Notice of ſuch Agreement; 


and that in Conſideration of a Marriage to be had between her 


and the other Defendant 7ohn Hardrett, and his undertaking 
to pay her Debts, ſhe by Deed dated 15 Feb. 1672, did grant and 
aſſign the original Leaſe and all her Eſtate in the Premiſles, to cer- 
tain Perſons in Truſt, to permit the ſaid 7ohn Hardrett, to re- 
ceive the Rents and Profits thereof, Gc. that the ſaid Marriage 
did take Effect, and thereupon the Defendants claim the Pre- 
miſſes as an abſolute Eſtate, not having, before executing the 
faid Deed, any Notice of a Promiſe or Agreement made by 
Dickenſon to reconvey, GG. 5 

The Court decreed, that it appearing the Plea was true, the 
Defendants were in Nature of Purchaſers without Notice, and 
therefore this Plea was allowed, but that the Defendants ſhould 
give the Plaintiff (at his Charge) a Copy of this Deed of Truſt, 
if required. 


C Grace, 


WW - Þ erm. Mich. 25 Car. 2. Anno 1673. 


Grace; Eleanor, Francis, Katharine Fitzjames, In- 
fants, by the Lady Margaret their Mother and 
Guardian, Plaintiffs. 


Thomas Fitzjames, Eſq; Sarah Fitzjames, Sir Hen- 
ry Fitzjames, Giles Strangwaies, and John Sad- 


ler, Eſqj Defendants. 


A Truft of a HE Caſe was, . Lewis Fitzjames the Grandfather of 
Term of the Plaintifls was in his Life-time ſeiſed in Fee of the 
Tears pee Manors and Lands in the Bill mentioned, and in the Counties of 
railed by the f a 
Father for Dorſet and Somerſet, and being fo ſeiſed did (for a Proviſion 
bs brag "= for his younger Children) by Deed dated Aug. 1. Anno 10 Car. 1. 
his Children, grant the ſaid Lands in Somerſerſhire to certain Truſtees therein 
which 'Truſt named, for the Term of 99 Years upon 'Truſt to pay out of the 
being | _ Profits, &c. to the Defendant Sir Henry Fitzjames his Son, and 
charge y a 

her Son, the to his three Daughters (the Defendant Sarah being one of the 
2 of three) the Sum of 1000 /. apiece at their reſpective Ages, of 21 
deſcended to Y cars, or Days of Marriage, and 30 J. per Aunum to each of them 
him, but for their Maintenance in the mean Time, and after the ſaid ſeve- 
there was ral Sums of 1000 /. apiece, were raiſed, that they the Truſtees 
2001. due as ; ) : 

Part of the ſhould pay the Overplus (if any) to the Heir at Law of the 
Portion to, ſaid Lewis Fitzjames, and to aſſign and ſurrender the Re- 


_— mn mainder of the {aid Term to ſuch Heir, leaſt it ſhould be kept 


he borrowed on Foot to prejudice the Inheritance of the ſaid Lands; after 


502 k more the Death of the ſaid Lezwis the Reverſion of the ſaid Lands 


of her, and 


| left this and, the Equity of the ſaid Leaſe (after the Truſt diſcharged) 


Dogs of, deſcended to Sir John Fitsjames the Father of the Infants (now 
Hands a a Plaintiffs) who in his Life-time diſcharged all the Portions and 
Pladge of Se- the Truſt, excepting only the Sum of 200 J. or thereabouts, 
curing "the eWhich ſtill. remained due to the Defendant Sarah, the remain- 


Payment o , 
3 ing 800 J. being otherwiſe well ſecured to her. 


leaving Ine 
4 Daughters who exhibit their Bill againſt the Pawnee, and the Executors of the ſurviving 


Truſtees to aſſign the Leaſe which was decreed, but not without Payment of the 700 J. 2 
. fo I > $I: rw: He ö £7 


That Sir 7ohn Fitzjames (the Plaintiffs Father) for the bet- 
ter ſecuring and ſettling his Lands in Doi ſatſbire, and alſo in 
Homer ſerſbire, to him and his Heirs, did levy two Fines, and 
ſufter common Recoveries thereof to bar the Eſtate-Tail, (in 
Caſe there was any ſuch Eſtate) and to make himſelf Tenant in 
Fec- ſimple, and by Deed duly executed declared the Uſes of the 
ſaid Fines and Recoveries to be to him and his Heirs for ever, 
excepting ſuch Part of his Lands in Dor ſetſlire, which were 

[ then 
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then in Jointure to his Wife, and afterwards (c.) 21 June 


1670, he died, leaving lilue the Plaintifis, being Infants, his 
Daughters and Coheirs, and likewiſe Siſters and Heirs to Mar- 
gret another of his Daughters, who is ſince dead without I 
ſue, which ſaid Daughters and Heirs (the now Plaintiffs) have 
contracted with ſeveral Perſons for the Sale of ſome Parcels of 
the ſaid Lands compriſed in the ſaid Leaſe for 99 Years in Truſt, 
as aforeſaid, and have offered their Aunt, the Defendant Sarah, 
to pay her the Remainder of her Portion ſecured by the ſaid 
Deed, fo as it may be delivered up to them to enable them to 
proceed in the Sale. | 

But ſhe, together with Thomas Fitzjames, another of the De- 
fendants, do pretend that he hath a Title to the ſaid Lands by 
Virtue of ſome Entail or Settlement. 

The Truſtees were all dead, and the Defendants $frangwaies 
and Sadler were the Executors of the two laſt Survivors of them, 
and the Bill was exhibited againſt all the faid Defendants, that 
they muſt aſſign the ſaid Deed of Truſt to the Pla ntiffs, upon 
paying what 1s due to Sarah, and that the other Detendants 
may diſcover and ſet forth their Title, Gc. | 

The Defendant Sarah anſwers, that the ſaid Deed of Truſt 
was then in her Poſſeſſion, being depoſited with her by her ſaid 
Brother Sir John Fitzjame?s 7 Plaintiff's Father) for ſecuring 
500 I. which he borrowed of her, and 250 /. more, which re- 
mained unpaid of her Portion, and hopes ſhe ſhall not be com- 
pelled to deliver up the Deed till the ſaid Sums are paid; eſpe- 
cially ſince Thomas the other Defendant claims a Title as Heir 
in Tail, Gc. his elder Brother Sir Zobn being dead without 1“ 


ſue Male, and leaving only Daughters the now Plaintiffs. 


The Court decreed, that the Benefit of the ſaid Leaſe and 
Truſt ought to go to the Plaintiffs upon Payment of 700 J. to 
Sarah, for which the ſaid Deed remains with her as a * Secu- * By the ci- 
rity; and that ſhe and the other Defendant, who are Executors vii law the 
of the ſurviving Truſtees, ſhall afſign and convey the ſaid Leaſe PPonrary 
and all their Eſtate and Intereſt therein to the Plaintiffs, or to tain the 
whom they ſhall appoint, diſcharged of all Incumbrances done Thing Gepo- 
by them, or by any claiming from, by, or under them, which clan of 
ſaid Leaſe is to attend the Inheritance, and to be left with the what the De- 
Regiſter till the 700 J. is paid, and then to be delivered to the Pofttor owed 
Plaintifls, and that the Maſter ſhall direct and ſettle the Aſſign- 1 
ment thereof, if the Plaintiffs cannot agree, and that the other 


Defendants be indemnified. 


C 2 Sir 


12 Term. Mich. 25 Car. 2. Anno 1673. 


— — — — 


„* EE — th. th. wt et. ft —— 


Hir Thomas Hatton, Baronet, Plaintiff. 


Sir Walter Long, Baronet, Defendant. 


The Vendor © a1 Plaintiff being ſeiſed in Fee of the Manor and Lands 
pn! gas in the Bill mentioned, being of the yearly Value of 440 4 
with the did, in the Year 1664, treat with the Detendant about the Sale 
Vendee to thereof, and clearing all Incumbrances out of the Purchaſe-Mo- 
Rate e. ney; and thereupon they entered into Articles, and the Plaintiff 
of all In- received 700 J. in Part of the Purchaſe- Money, and was to re- 
E ceive 6700 J. more on a certain Day appointed, and then the 
were to be Plaintiff was to convey the Eſtate to the Defendant clear of all 
paid out of Incumbrances, but that if Sir Valter the Defendant ſhould, upon 
_ Fri View of the Lands, diflike the ſame, and give Notice thereof in 
ney, and the Writing before the 29th Day of September (which was three 
barry oo Months before the whole Purchaſe-Money was to be paid) and 
3 that he deſired to be diſcharged of his Bargain, that then the 
zance for the Plaintiff ſhould repay the 700 J. with Intereſt, Gc. upon the firſt 
ad * *r parte Day of December, (5c. and on the ſame Day in which the Ar- 
and there. ticles were ſealed the Plaintiff entered into a Recognizance of 
upon 729} 4000 J. defeaſanced on Performance of the Articles on his 
Purchaſe. Part, and ſome other Statutes and Judgments were aſſigned by 
Money, was the Plaintiff to the Defendant for his Security, and which were 
paid, but by given by the Plaintiff to other Perſons, who were to be paid 


the Articles © 
the Vendee Out of the Purchaſe-Money. 


had Liberty 

to be diſcharged of the Bargain if he gave Notice thereof before ſuch a Time, and then the 
Vendor was to pay back the 700 1. The Vendee deſired to be diſcharged, but the Vendor ex- 
| hibited a Bill for ſpecifick Performance of the Articles but it was decreed againſt him, and to 


repay the joo , with Intereſt, c. 


That the Defendant Sir Valter Long, upon View of the 
Lands was fatisfied; but afterwards, upon ſome Pretence of 
Diflike, he gave Notice to the Plaintiff that he deſired to be 
diſcharged of the Purchaſe, and refuſed to accept a Conveyance 
of the Lands, and to pay the Remainder of the Purchaſe-Mo- 
ney, and yet threatened to put the Recognizance in Suit, there- 
upon the Plaintiff exhibited this Bill for a ſpecifick Performance 
of the Articles, and the Defendant having put in his Anſwer, the 
Cauſe was heard before the Lord Keeper Brid&man on the 2oth 
of July 1671, who did not think fit to decree a Performance of 
the Articles in Specze, and indeed made no poſitive Decree, and 
it coming now to be heard before the Lord Keeper Nottingham 
upon a Bill of Revivor, againſt the Son and Executor of Sir Mal- 
rer Long, who inſiſted by his Counſel that his Father had pro. 

4 | vide 
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vided the Purchaſe-Money according to the Agreement, but that 
the Plaintiff had not performed the Agreement on his Part, by 
not diſcharging Incumbrances, and not procuring ſeveral Per- 
ſons who had Judgments and other Securities to aſſign the ſame 
to the Defendant, and to releaſe their Intereſt, ſo that his Father 
could not have a good and free Eſtate according to the Articles 
thereof the Bargain breaks of, and the Plaintift ought to have re- 
paid the 700 J. and Intereſt: at the Time limited by the Arti- 
cles which he had not done, and that there was 9 Years Intereſt 
now due, and that pending this Suit the Plaintiff had offered to 
pay the Defendant 400 J. by Way of Compoſition to be diſchar- 
ged thereof. 

Whereupon the Court decreed, that the Plaintiff ſhould pay 
the Defendant 700 /. at Midſummer next with Intereſt from this 
Time, and then the Recognizance to be delivered up and vaca- 
ted, or in Default of Payment that the Bill be diſſmiſſed, but 
without Colts. 


— 


— 
— 


Matthew Bluck, Eſq; John Goodman, Senior, Tho- 
mas Rogers and Thomas Font, Plarntiffs. 


Philip Elliot, Clerk, Defendant. 


"HE Plaintiffs Bill is for Payment of a Modus of 15 s. 4d. 


5 per Aunum, in Lieu of Tithes, c. 


The Defendant, as to ſo much of the Bill as chargeth the 
Payment of a Modus, or any yearly Sum of Money, for, and in 
Lieu of Tithes, for any of the Lands in the Bill mentioned (ex- 
cept out of H. Meadow) or that ſecketh Relief here againſt the 
Defendant, for or concerning the ſame, or againſt the Verdict 
obtained by the Defendant againſt the pretended Modus, or 
which ſeeketh Relief touching any Record, Exemplification or 


Auſtracts concerning the Premiſſes, for Plea ſaith, that the De- 


fendant now is, and for twenty Years laſt paſt hath been Rector 
of the Pariſh and Church of Hunſdon, and duly inſtituted and 
inducted, &. and that in Michaelmas Term Anno 12 Car. 2. 
an Action of Debt was brought by him as Rector, Gc. againſt 
Thomas Rogers, concerning the Payment of Tithes in Kind up- 
on the Statute 2 E. 6. for the Forfeiture given by that _ 

or 


Bill for a 
Modus, s. 
the Det 
dant pleaded 
a Verdict and Judgment obtained by him in an Action of Debt upon the Statute 2 El. 
gainſt the Defendant Rogers, for not ſetting forth Tithes, Sc. and the Plea was allowed. 


— Atl. 


—— 
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for not ſetting out his Tithes, which ſaid Rosers was then Te- 
nant of Parcel of the Lands, whereof the Bill ſuggeſts the Mo- 
dus to be paid; and the Cauſe coming on to a Trial, the 
then Lord //i/ouzhby, who was Owner of the ſaid Lands, en- 
deavourcd to ſupport the pretended Modus now inſiſted on by 
the Plaintiff, and made all the Defence he could in Perſon both 
on the Behalf of himſelf and Tenants, and eſpecially of his Te- 
nant Rygers, againit whom the ſaid Action was brought; but 
yet a Verdict paſſed at the Aſſizes againſt the pretended Mods, 
on which Verdict Judgment is duly entered, which Verdict and 
POR the Defendant pleads in Bar of the Plaintiffs Demand 
y this Bill; and the Court allowed the Plea to be good. 
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Anne Downing, Widow and Adminiſtratrix of John 
Downing, deceaſed, Plaintiff. 


| Alice Kirby, Widozv, Defendant. 


Starute of Plaintiff's Husband, for the Uſe and by the Direction of 


Limitation 


| 
Plea of the HE Bill was to have Satisfaction for 220 J. paid by the 
| wor ood, the Defendant's Husband, as appears by a Note or Letter writ- 
ll Z ten by him to the Plaintiff 's Husband, dated 23 Nocemb. 1655, 
| aand charges the Defendant to ſet forth, whether the Note now 
| inſiſted on to be given for ſecuring the Money in Queſtion be 
Wl the proper Hand-Writing of her Husband, and farther charges 
10 her with Aſſets ſufficient to pay, &c. | 
1.8 The Defendant pleaded the Statute 21 Fac. of Limitation of 
wy! Actions. But per Curiam this Plea is not good, becauſe the 
1 Bill charges a Diſcovery of the Note, and whether tis her Huſ- 
band's Hand-Writing, and therefore ordered the Defendant to 
anſwer that Matter, and that the Plaintiff might proceed at Law 
on the Note as he ſhall be adviſed. 
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John Hole, Plaintiff. 
Chriſtopher Harriſon, Defendant; & econtra. 


Obert Fones one of the Executors of Thomas Diamond, Three Per. 
R (who left George Diamond, his Son, an Orphan in Loj- — 8 
don) having a conſiderable Sum of the Orphans Money in his Recogni- 
| * Hands, was admitted to keep the ſame upon Security, who pre- —_ for 
vailed on the Plaintiff ohn Hole, and the Defendant Harriſon, of them wa. 
and one Hutchins (ſince deceaſed) to enter into a Recognizance ſued, and þ 
of 300 J. to Sir Thomas Player, then Chamberlain of London, Rnd "= 
conditioned to pay the Sum of 195 /. and Intereſt to Diamond afterwards 
| the Orphan, and the ſaid Robert Zones gave them a Counterbond __- r. 

of 6000 J. to indempnify them againſt the ſaid Recognizance, he „ 
being then a Merchant of good Credit in London; afterwards the Counter- 
the Defendant Harriſon alone was ſued upon this Recognizance dad bras 
(tho' the Plaintiff Hole was then a publick Tradeſman) and ment ana 
Judgment was obtained againſt him, and he and his Bail taken wok him in 
min Execution. Not long afterwards Jones (who was then beyond hee Ie 
a Sea) returned into Eugland, and was arreſted by Harriſonm on charged up- 


| ” his Counterbond, and Judgment was obtained againſt him, and a nene 


- K 
e 


: ; AQ, then he 
he was taken in Execution, and afterwards ſwore himſelf out of who paid che 


| Priſon upon the 10 J. Act, and Hutchins being ſince dead inſol- —_ ——_ 
vent, the now Defendant Harriſon exhibited a Bill in the Lord ene ha 


Mayor's Court againſt the now Plaintiff Hole, for a Moiety of other Perſon 
| the Money which he had been compelled to pay to the Cham- 3 Far 

. berlain of London, together with Damages and Coſts, which him ta have 
Cauſe was removed into this Court by Certiorari, where Hole Contributi- 
ſought to be diſcharged from paying any Part of the ſaid Mo- — 4 
ney ; for that Harriſon having taken a Counterbond of Jones, dead inſol- 

' had relied on that Security which he had confirmed by charging Yen, e, 
him in Execution; and tho' Hutchins died inſolvent, yet his he 1 


Executor or Adminiſtrator ought to have been made a Party to "= rt 
ES ; | ion, but 
: this Suit. | that the Ex- 


The Court was of Opinion that there ought to be a Contri- ecutor of 

bution between the Plaintiff and Defendant, and that both Par- m _ di- 
tics ſhould take their Remedy againſt the Executor of Hutchins, 2 ts be 
but that ſuch Executor ought to have been made a Party to the made a Par. 


| Bill which was now ordered, and to bring on the Cauſe again. 


The 


7— 


6 
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The Lady Anne Dethick, Widow, Plaintiff. 
Hir John Banks, Baronet, Edward Rudge, and 


Benjamin Dethick, Executors of Sir John De- : 


thick, Defendants. 


Bill to be £ Complainant by her Bill ſuggeſts, that Sir John De- 
relieved a- thick, her late Husband, being a Freeman of London, ſhe, 
Pipetten by the Cuſtom thereof, ought to have a full third Part of his 
of a perſonal perſonal Eſtate, and that no voluntary Diſpoſal made by her 
Eftate by a. Husband on his Death-bed to any Child can defeat her of her 
London con. full cuſtomary Part, but that ſuch Diſpoſitions are void; and 
trary to the thereupon this Bill was now brought to be relieved againſt two 
Cuſtom. Diſpoſitions made by her Husband the Teſtator, to two of the 

e out of an Adventure of the Eaſt India Stock, (viz.) 

1000 J. and the Profits thereof to the Defendant Benjamin De- 

thick his Son, and 3oo /. and the Profits thereof out of the ſame 


Stock to the Defendant Rudge, who had married one of the ſaid 


Teſtator's Daughters, by Reaſon whereof the Plaintiff was 
much prejudiced in her Cuſtomary Part, and thereof prayed 


that both the ſaid Diſpoſitions might be ſet aſide. 

This Cauſe being heard by the Lord Keeper, aſſiſted by two 
Judges, who, upon reading the Defendants Anſwer, and the 
Will, and ſome Proofs, were fully ſatisfied that the Manner of 
transferring the ſaid Stock was ſufficient to alter the Property 


thereof, and that there was not any Colour of Fraud or Practice 


in the Teſtator in aſſigning the ſeveral Sums of 1000 J. and 300 J. 
in Stock, as aforeſaid, but that the ſame was done with great 
Care and Deliberation, and with a full and clear Underſtanding, 
and without any Surprize, tho' not long before his Death; and 
that it was not reaſonable to ſuppoſe any Man would contrive 
a Fraud on his Death-bed, and therefore the Bill was diſmiſſed, 
it chiefly complaining of Fraud in this Aſſignment to defeat the 
Plaintiff of her cuſtomary Part, and not praying any Directi- 
ons for a Trial at Law concerning the Cuſtom, which was ad- 
mitted to be thus, 21g. That a Conveyance by Act executed 
in the Life-time and Health of the Party would be binding, 
but this was only as to the Defendant Rudge concerning the 
300 J. aſſigned to him, there being no Equity againſt him, be- 
cauſe he claimed the ſaid Sum upon a good and valuable Con- 
ſideration, and might have recovered ſo much at Law out of 
the Teſtator's Eſtate. Kos 
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But it being inſiſted by the Plaintiff's Counſel, that the Aſ- 
| ſignment of the 1000 J. Stock to Benjamin was in Breach of the 
+ Cuſtom of London, and the Defendant in his Anſwer having 5 Which is 


that if a 


8 


joined Iſſue thereupon that it was not any Breach thereof, the Preman 


Lord Keeper propoſed an Accommodation the Parties being fo hath a Wife 


£ . ö ime and no Chil- 
nearly related (=.) that whereas the Complainant claimed a 4%, 40 


third Part of the ſaid 1000 J. that ſhe ſhould have a Moicty of hi, perſonal 


the third Part, to which the Complainant conſenting, it was de- Eſtate ſhall | 


go to her, 


creed accordingly. 5 


of their Shares. 2 Lev. 130. 1 Cbanc. Rep. 84. 


Acres, which the Complainant ſuggeſted by his Bill to be inter- 


diſpoſe the 

other half; if he hath a Wife and a Child, or Children, then one third Part goes to * Wife, 
another third Part to the Child or Children, and he may diſpoſe the other third Part, 
and ſo much of the Will as is contrary to this Cuſtom is void; and upon a Bill brought a- 
gainſt the Executor, the Party will be relieved, and ſo he will if a Freeman ſettle or 
make over any Part of his perſonal Eſtate, with an Intention to defraud his Wife or Children 


-» 
*. 


— 
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Henry Davenport, Eſq; and Adam Bates, 
Plaintiffs. 


John Bromley, E /q; and others, Defendants. 


2 Plaintiff being ſeiſed in Fee of the Lands in the Bill Bill for a 
mentioned being Copyhold, held of the Manor of Prees, Commiſſion 


to ſer out 


of which the Biſhop of, Gc. is Lord within which Manor there the Bounda- 


is a certain Parcel of Freehold Land, containing about twelve ries of Lands 
enied. 


mixed and undivided, and which the Defendant had recovered at 


Law, as belonging to him; but inaſmuch as the Metes and 


Bounds of the ſaid Freehold Lands were diſtroyed and not to 

de diſcovered, and that he is willing to ſet out twelve Acres 

of his Copyhold Lands in Lieu thereof, ſo as he may be in- 
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demnified from a Forfeiture to the Lord of the ſaid Manor, and 
that a Commiſſion may iſſue for that Purpoſe, to ſet out the ſaid 
twelve Acres, and Suits at Law avoided, this Bill was brought. 

But it appearing by the Defendant's Anſwer, that the Lands 
claimed by him are diſtin, and an incloſed Piece of Ground, 
which he had recovered, called or known by the Name of H. 
and not intermixed with the Lands of the Complainant, as he 
pretended, and this appearing by the Deeds and Proofs read, 

The Decree was, that the Plaintiff forthwith deliver to the 
Defendant the Poſſeſſion of the Lands called H. containing 
twelve Acres little more or leſs, and that he enjoy the 25 
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free from all Incumbrances done by the Plaintiff, or any claim- 
ing under him, and that he execute Conveyances ne to 
the Plaintiff, if he require it, and that he ſatisfy him for the 
Meſne Profits, from the Time of the Exemplification of the 
Verdict now produced, to be computed by the Maſter, but 
without Coſts. TEM 


P _____—_ 


Thomas Edgerley, Gent. Plaintiff. 


Boop: Alo Price, Clerk, Samuel Hickman, Mary Avis, 


3 Widow, John Hickman, George Avis and Eliza- 
beth his Wife, and Elizabeth Warr, an Infant, 
by John Feary her Gurrdian, and Anne Lady Bal- 
tinglaſs, and William, Biſhop of Lincoln, De- 
fendants. 

An Agree- HE Bill was to have an Agreement performed for inclo- 
3 ſing certain Lands and common Fields in J/aterſtraford, 


which were in the County of Bucks, made between the Plaintiff, Lord of 
exchanyed, the Manor of J//aterſtraford, and the Defendant Price, Rector 


by by 1 Pe. of the Pariſh, and other the Defendants who were ſeiſed of cer- 
oa, apa tain Parcels of Lands there, which by Agreement were to be ex- 
whereof the changed and incloſed, and were in Purſuance thereof accord- 
Parſonof the ingly ſurveyed, ſet out and incloſed; to the great Improvement 
Se thereof, and Benefit of the Defendants, and of the Church at the 
and his Suc- Plaintiff's Charge and the Agreement fully performed on his Part, 
ceſſors as is more particularly ſet forth in the Bill. | 
bound to "The Defendants Price the Parſon and Hickman confeſs the 
Agreement, and all other the Defendants (excepting thoſe two) 


of: confeſs their Conſent to the Allotments, and that it would be 


Z 4 VETY advantageous to all Parties, and thereupon the Cauſe 


e © coming to be heard before the Lord Keeper Finch, he found 


"2 2 © upon what was ſaid and read that the Agreement was good, and 
„the Incloſure was for the Benefit of all Parties intereſted, but 


Ao */ >4%; that Price the Parſon, and the Lady Baltinglaſs, were the chief 
CP 


. Perſons who oppoled the Eſtabliſhing this Incloſure, he ordered 
. them to attend together with the Plaintiff Fdger/y, who was 


EY og 28 Lord of the Manor, and this was in Order to an Accommoda- 


4-574, &-xtion, who accordingly attending, and he ſatisfying them that the 


◻œngreement was beneficial to all Parties, and particularly to the 
Church, becauſe the Plaintiff agreed to pay to Price and his 
7 Succeſlors 
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J ucceſſors 60 /. per Aunum, (beſides the Lands allotted to him 
in Exchange) and to ſecure the ſame by quarterly Payments in 


Lieu of the Tithes, for the raiſing whereof the ſeveral Land- 
®* holders in the ſaid Pariſh, and their Heirs and Aſſigns were to 
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pay to the Plaintiff his Heirs and Aſſigns, their reſpective Tithes 
from thenceforth growing due from their + 20697 - __ ——_— 

And it appearing that Hickman alone diſſented, and that the 
Infant, who anſwered by her Guardian, and the other Defen- 
dant Avis, who claimed an Eſtate for Life, ought to be bound 
by an Agreement, which was ſo much for the publick Good and 
Benefit of all Parties. 

The Decree was, that the ſaid Agreement, and the Incloſures 
made purſuant to it, ſtand ratified and confirmed, and that all 
Parties, their Heirs, Aſſigns and Succeſſors, enjoy their reſpective 
Allotments in Severalty againſt each other, their Heirs, Aſſigns 
and Succeſſors, that at Chriſtmas next the Plaintiff ſhould pay to 
Price the Parſon 130 J. being the Arrears of the 60 J. per Au- 
num from the 'Time of the Agreement, and to ſecure the Pay- 
ment thereof for the Time to come, to him and his Succeſſors, 
out of a ſufficient Part of his Lands in that Pariſh, in ſuch 
Manner as a Maſter ſhall approve, who is to direct Conveyan- 
ces between all the ſaid Parties if they cannot agree amongſt 
themſelves, and that the Landholders in that Pariſh their Heirs 
and Aſſigns (other than the Plaintiff and his Heirs and Aſſigns) 
do pay the Tithes of their reſpective Lands to the Plaintiff, his 
Heirs and AP, and thereupon to be acquitted againſt Price 
and his Succeflors for ever, which Payment is to go towards 
Satisfaction of the 60 J. per Annum. 

And a perpetual Injunction was awarded for quieting the 
Poſſeſſion of the Plaintifls and Defendants, their Heirs and 
Aſſigns, and Price and his Succeſſors, and all claiming from or 
under them in the quiet Poſſeſſion of the ſaid Allotments and 
Incloſures againſt each other their reſpective Heirs, and Aſſigns, 
and Succeſſors of the ſaid Price, Oc. | 


D 2 Edward 
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Edward Keat, Eſq; Edward Cooke, Eſq; Sir John 
Elwes, Thomas Hawles, Eſq; and Francis Mun- 
day, Dr. in Divinity, Plamtiffs. 


Charles Foſter, Eſq; Robert Gough, Eſq; Sir John 
Archer, Daniel Whitby, Dr. in Divinity, and © 
Thomas Gunter, Eſq; Defendants. ® 


And 
Between Charles Foſter, Plaintiff, 


Sir John Elwes, Dr. Munday, John Wildman, 20 ; 
William Huſſey, Eſq; Thomas Hawles, Eſq; 
Edward Keat, Eſq; and John Tull, Defendants. 


aan 54 HE Parſonage of H. held of Dr. Whitby, Prebendary of, 
ul N u (5c. Parcel of the Poſſeſſions of the Cathedral Church 


greement of Salisbury, and two other Parcels of Land, being Freehold, 
which vere in the Pariſh of H. one of them being half a Yard-Land called 
Park. E Guyetts, and the other a Meſſuage with the Appurtenances and 
ſpecifick half a Yard-Land in the Tithing of V. and both in the Pariſh of 
hang ul H. were formerly the Eſtate of Thomas Huſſey, Eſq; deceaſed, 
creed for Father of the Defendant Milliam Huſſey, who being poſſeſſed of 
the Whole. the Reſidue of a Term for Years in the ſaid Parſonage, taken in 
the Names of Keat and Cook his Truſtees, and ſeiſed of the 
ſaid Freehold Lands by a Conveyance from one Hellier, did, 
by his Will, appoint Sir R. Maſon deceaſed, Sir John Ehkves, 
Mr. Hazvtes, Dr. Munday, Executors in Truſt, which ſaid Exe- 
cutors borrowed 2000 J. of Sir John Archer at Intereſt upon 
an Aſſignment of the ſaid Term for Years by Keat and Cook, at 
the Direction of the Executors, and afterwards expoſed the ſaid 
Leaſe and Freehold Lands to Sale for raiſing Money to dif- 
charge the ſaid 2000 J. &c. and in Order thereunto they em- 
ployed one Mr. Loder to treat with the Prebendary Dr. }/hit- 
by, for renewing the Leaſe for three Lives, who accordingly 
made an Agreement with him in Writing for that Purpoſe. 
Afterwards Sir John Ekves and Dr. Munday, together with 
the Defendant Wiliman (who was an Agent, and intruſted with 
the Management of Mr. Huſſeys Eſtate) agreed with Mr. Foff 
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Nr. Fyſter, giving Security to pay what ſhall appear 


by Articles in Writing, dated 4 October 1672, that Sir John 
Phoes and Dr. Munday ſhould before the 2oth Day of Novem- 
ber then next following, cauſe a Surrender to be made of the 


old Leaſe, and procure a new Leaſe to be made before the 


zoth Day of the ſame Month, by Dr. Whitby to the Plaintiff 
tor three Lives, in as ample Manner as the old Leaſe, excepting 
ſuch Alterations as had been agreed on between the ſaid Dr. 


| Whitby and Loder on the Behalf of the Executors. 


And that the ſaid Sir Jahn Eves and Dr. Munday ſhould, 


before the ſaid zoth of November, make the Plaintiff Mr. Foſter 


a good Eſtate in Fee-ſimple of the ſaid Freehold Lands, in ſuch 
Manner as Mr. Foſter's Counſel ſhould adviſe, in Conſideration 
whereof he was to pay 3600 J. (viz.) to the Prebendary Dr. 
Whitby ſo much for his Fine, and the Reſidue to diſcharge Sir 
Fohn Archer's Debt, and otherwiſe as was agreed on. 

For the Performance whereof Mr. Fyſter exhibited his Bill 
here, the Truſtees and Mr. Vilaman oppoſing the Execution of 
the ſaid A ent, tho Mr. Fyſter had done all on his Part, 
and had paid 2000 J. to Sir John Archer, and all the Intereſt, 


and had taken an Aſſignment of his Mortgage, dated May 3, 


1673, and had paid the Prebendary's Fine, and all Arrears of 
Rent, and had a new Leaſe made to him by Dr. }/bitby, pur- 
ſuant to the ſaid Agreement, and had ſince paid moſt of the re- 
maining Purchaſe-Money, and was ready to pay the Reſt upon a 
good Conveyance of the Inheritance of the Freehold Lands 
purchaſed of the ſaid Helier, which was agreed to be conveyed 
to him as well as the Parſonage. 

And the Effect of the Truſtees Suit being to be relieved a- 


gainſt the ſaid Agreement, and to ſet aſide the new Leaſe upon 
Pretence the ſame was obtained by Fraud, and to be let in to 


redeem the Mortgage made to Sir John Archer. 

But the Agreement being under Hand and Seal, and ful- 
ly proved, and no Fraud appearing, and ſo far executed be- 
fore any Bill exhibited againſt Mr. Foſter, who is ready to 
complete the ſame upon a good Aſſurance of the Lands. 

It was decreed, that the ſaid Agreement ſhould be performed, 
and the Maſter to ſettle the Conveyance, and that Keat, Cook, 
Elves, Munday, Hawles, William Huſſey and Wildman, ſhall 
releaſe all their Right, and Title, and Intereſt, in or to the ſaid 
Parſonage and Freehold Lands in ſuch Manner as the Maſter 
ſhall dire&, and the 'Truſtees forthwith to deliver . to 
to be due 


upon Account, which the Maſter is to compute, and then the 


Rents Arrear in the Tenants Hands, or otherwiſe to be paid to 
Mr. Fofter. 


Suſan 


_ 


22 Term. Mich. 25 Car. 2. Anno 1673. 


Suſan Ewes and William Reeve, Plaintiffs. 
Edward Blackwall, Eſq; and William Blackwall, 


Defendants. 
An Awird RE Plaintiff Reeve being ſeiſed of the Manor and Lands 
not perform- in the Bill mentioned, being Part Freehold, and Part Co- 


ed within | 
"he Time i. Pyhold, mortgaged the ſame to the Detendants, to be recon- 


| mited for Veyed by them to the Plaintiff and his Heirs upon Payment of 


the Perform ſome Money due to them. 
ance thereo 


was ſet aſide, Afterwards ſome Differences ariſing between the Plaintiffs 


and Defendants about the Quantum of thoſe Sums, and there 


being Suits commenced by the Plaintiffs in Order for a new Re- 
demption, a Reference was propoſed, and about the Month of 
Zune 1672 it was agreed, that all Matters ſhould be referred 
to Serjeant Ellis and Sir John Churchil, who on the 1oth of 
the ſame Month made an Award in Writing, ,. that the Plaintiff 
Reeve ſhould pay to the Defendant Edward Blackzwall as due 
to him, the Sum of 6543 J. 13 5. and 9 d. and likewiſe the Sum 
of 3500 J. as due and owing to the other Defendant John 
Blacſtevall, and that if the Plaintiff Reeve ſhould procure Bonds 
or Bills under Hand and Seal, by which the ſaid Edward Black- 
zwall ſtood bound to any Perſon or Perſons for his own juſt 
Debts, which with Intereſt ſhould amount to the Debts afore- 
ſaid, and the ſame Bonds and Bills be delivered up to the ſaid 
* which 3 Fdzward within five Weeks from the Date of the ſaid A- 
of Fans 1075 ward, that then the ſaid Defendants ſhould accept them in full 
Diſcharge of their Debts, and then to reconvey to the Plaintiff 
Reeve his Heirs and Aſſigns, all the Lands which were by him 
mortgaged to them, diſcharged of all Incumbrances done by 
them or any claiming under them, with all Deeds and Eviden- 
ces concerning the ſame, and diſcharge all Bonds and other Se- 
curities whatſoever, which they have or had againſt the ſaid 
William Reeve, or his Eſtate, but if the ſaid Reeve ſhould fail 
in the Performance of what was awarded, then the Defendants 
were to have the full Benefit of their Securities for the whole 
Money thereby ſtated to be due to them as aforeſaid. 
'That within the Time limited for Payment of the ſaid Money, 


there was a great Quantity of Graſs fit to be cut off the Eſtate, 


which was agreed the Defendant Edevard ſhould cauſe to be cut 
and made into Hay, and that if the Plaintiff Reeve performed 


the Award, and paid the Money and Charges for cutting 1 | 
| Graſs 
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Graſs and making it into Hay, then he ſhould have it to his own 
Ute. « | 
Purſuant to this Award, and in Part of Performance thereof, 
the Plaintiff Reeve borrowed of the other Plaintiff Suſan Eves, 
the Sum of 700 J. and paid the ſame to the Defendant Edeward 
Blackwall, by the Hands of Henry Zohnſon, Eſq; before the 
23d * Day of July following, and farther paid to him by the 
ſame Hand, the Sum of 6543 /. by delivering up ſeveral Bonds 
wherein the ſaid Edzward ſtood bound to ſeveral Perſons for 
his own Debts; and thereupon the ſaid Fdzward and the Plain- 
tiff Reeve did convey the Lands in the Bill mentioned, or the 
greateſt Part thereof, to the ſaid Henry Zohnſon and his 
Heirs. 

And in farther Purſuance of the ſaid Award the Plaintiff 
Reeve did pay the Defendants, or one of them, in Money, or in 
Bonds, or Statutes, wherein the ſaid Edzard and Jobn Black- 
zyall, or one of them, were bound, the Sum of 2058 J. 15 f. 6 d. 
Part of the ſaid 3 500 J. appointed to be paid by the ſaid Award 
to the ſaid Edward Blackwall for the Debt of the other De- 
fendant 7ohn Blackewall, which they have accepted, and the 
Plaintiff hath tender'd and offered to deliver up ſome other 
Bonds and Securities, wherein the ſaid Edzward ſtands bound for 
his own Debts, and as much as amounts to the Reſidue of the 
ſaid Sum of 3500 J. and required the Defendant to accept the 
ſame, and that the ſaid Zohn Blackzwall would ſurrender the 
Copyhold Lands to the Plaintiff Suſan Ezwes and her Heirs, and 


convey the ſaid Freehold Lands to the Plaintiff and his Heirs 


diſcharged of all Incumbrances, and to perform. the ſaid Award 
in Specie, and account for the Value of the Hay, all which the 
Defendants refuſe to do, becauſe the Award was not performed 
within the Time limited to the Plaintiff Reece for the Per- 
formance thereof. | 5 
The Court upon hearing this Cauſe diſmiſſed the Bill as to 
the Hay, and decreed that the Money paid and accepted by 


* 


* which was 
more than 
five Weeks 


from the 


Date of the 
Award. 


Bonds or otherwiſe within the Time beforementioned, (S.) from 


the Time the Award was made to the End of the Fortnight af- 
terwards is well paid, and is to go towards the Satisfaction of the 
Debt due to 7obu Blacſtenall, as well upon Bonds as upon 
Mortgage, ſo far as the ſame will reach; and that the Award 
in the Bill ſet forth not being performed by the Plaintiff within 
the Time, ought not to be concluſive and binding to the ſaid 
John Blackwall, to cut off any Part of his juſt Debt, and 
therefore the ſaid Award is to ſtand diſſolved from that Time. 

The Maſter is to compute what is due to John Blackewall for 
Principal and Intereſt by Bonds and Mortgage, beyond what 
has been already paid by Bonds or by Money, and that upon 

1 1 Payment 
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Payment thereof at a Time appointed by the Maſter, the De- 
fendant ſhall reconvey and ſurrender the mortgaged Premiſſes to 
the Plaintiff, or to whom he ſhall appoint, diſcharged of all 
Incumbrances made by them or either of them, or claiming un- 
der them as the Maſter ſhall appoint, and then to deliver up the 
Mortgages, and Bonds, and other Writings, and in Default of 
Payment then the Defendants to take the Benefit of their Securi- 
ties, but the Injunction to continue till Default, &c. 


. . — 2 . 2 * 


William Gregg, Matthew Stileman, Governors of 
the School of Tunbridge in Kent, and others, 
Plaintiffs. 


Michael Cotton, and others, Defendants. 


Bit ain T HE Bill is, that the Maſter, Warden and Company of 
8 Heinners in London may account for the Rents and Pro- 
Company, to fits of ſeveral Meſſuages and Tenements in the Bill mentioned, 
po de and may diſcover and produce the Books of Account of what 
Books of Ac- Rents and Fines they have received of and for the ſaid Meſ- 
* 1 ſuages, Gc. and that the ſame may be applied towards Satiſ- 
Fo was worn faction Of ſeveral Charities given by the Will of Sir Thomas 
hot to ſhew Sith, deceaſed. 
the Taid : Books without the Conſent of the Maſter and Watdens, Sc. and the Plea 
was allow'd. | 
The Defendant Cotton being Clerk of the Skinners Compa- 
ny, pleads, that amongſt ſeveral other Ordinances made by the 
ſaid Company, it is ordered, that every Clerk, before he 1s ad- 
mitted Clerk to the ſaid Company, ſhall ſwear not to ſhew 
forth or deliver the Books of Account and Papers belonging to 
the ſaid Company or Corporation, nor make any Copies there- 
of, without the Conſent of the Maſter, Wardens and Commo- 
nalty of the ſaid Company, which Oath the Defendant had ta- 
ken, and therefore he being a Member and Clerk of the Com- 
pany, demands Judgment of the Court, whether he ſhall make 
any other Anſwer. 3 
The Court allowed this Plea of the Clerk, becauſe he was un- 
der the Obligation of an Oath, and becauſe the other Defendants 
might be compelled to produce the ſaid Books and Papers. 
I 
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Mary Blew, Widow, Plaintiff. 
Thomas Baker and Anne his Wife, Defendants. 


HE Bill is to have a Legacy of 400 J. given by Milliuun gin for the 

Baker (who was the firſt Husband of the Defendant Ae) Payment of 
by his lat Will to William Blew, late the Husband of the A 
Plaintiff, ſhe the ſaid Aue being Fxecutrix to the Teſtator, and côntrolled 
the Plaintiff Mary being Aaminiſtratrix to her late Husband, Þy a !uble- 


; ſys 5 nent Clauſe 
and likewiſe to diſcover Aſſets. 33 


The Defendants confeſs Aſſets, but ſay they are not bound to Will. 
pay this Legacy, becauſe there is a * Clauſe in the Will of the * Thi; i; a- 
ſaid Teſtator, that if any Perſon, to whom he had given a Le- grecable to 
gacy, ſhould refuſe to pay to his Executrix what was juſtly; 9 
aue from them at his Death, either by Specialty or otherwiſe, ſtator hath 
then ſuch Perſon was to have no Benefit by his ſaid Mill, and tower © 
that Milliam Blezp and his Brother borrowed 1000 J. of the Te- ie 


* | : gacy without 
ſtator Milliam Baker, and entered into a Bond of 2400 J. to any expiels 


the ſaid Teſtator, conditioned to pay unto him 120 J. per An- P'\pofirions 


R . 5 . > if h diſ- 
aun during his (the Teſtator's) Life, and that the ſaid Teſta- — ache. 


tor William Baker lived twelve Years after the Date of the ſaid _—_ of "wag 
Bond, at whoſe Death there was due and owing to him 1500 J. bx bar 
on the ſaid Bond, which was not paid in his Life-time, but on- Dom. 2 Vol. 
ly 300 J. Part thereof, as by his Books of Account it appears, ſo 23: 

that there was 1200 J. due and unpaid at his Death. | 

And it appearing this Bond was entered into upon the Teſta- 

tor's furniſhing Milliam Blezw with a Sum of Money to put him 

to trade, which Trade he afterwards took from him, and pos- 

ſeſſed himſelf of all his Goods and Stock in Trade, to the Va- 

lue of 1000 J. and of all his Books of Account, and Book-Debts, 

and other Papers and Writings belonging to the ſaid Trade, and 
converted and diſpoſed the fame to his own Uſe, whereby the 

ſaid Bond was ſatisfied, and Baker the Teſtator never afterwards 
demanded one Penny of Hlecv. 

Therefore the Court referred it to a Maſter to examine how 

much of ZB/ezy's Eſtate came to Paker's Hands in his Life-time, 

and to report the ſame ſpecially. | 


E Anne 


— 
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Anne Clent, Dorothy, William, Katharine Clent, 
Theodoſia Sutton, Arabella and Marſhal Sutton, 


Infants, by Henry Sutton their Guardian, 
Plamtiffs. 


Eſther Bridges aud Marſhal Bridges, Defendants. 


HIS Cauſe being heard before the Lord Shaftsburie 26 
1 Novemb. 24 Car. 2. appeared to be thus. 
to be paid . Villiam Bridges, the Plaintiff's Grandfather, made his laſt 
s Will, dated 16 I ay 1668, and thereby bequeathed in theſe 
accordingly Words following, (e) Item, 1 gice to my 1220 youngeſt} Dargh- 
2 (as a fers Eſther aud Margaret Bridges 600 J. apiece, to be paid them 
_ Ee. 0 my Executors within fix Months after my Deceaſe ; and then 
by the Exe : . ; 
cutor forthe aſter ſeveral other Deviſes in his ſaid Will, there was another 


Money is in Clauſe, by which he farther declared and deviſed in theſe 
Law a Pay- 


ment) ſhall Words (©1/2.) Item, I do hereby declare my Mill and Meaning 

not be ſub- farther to be, that if either, or both my ſaid Daughters, Eſt- 

T her and Margaret, ſhall V to die before they accompliſh 

Clauſe in the Their Ages of 21 Tears, I do hereby defire, aud as far as in 

fame Will. Lac in me lies, give and bequeath the Portion or Portions 
hereby given to her or them ſo dying, to be equally ſhared and 
divided between the Survivor of them and my Son Edward 
Bridges, and all the Children of my Daughter Sutton by both 
her Hnsbands as fholl be then living, (which were the Plaintiffs) 
and he made Ai Bridges ſole Executor, and on the 25th 
of May in the fame Year he died, and afterwards the Executor 
proved the Will. 

But the Eſtate of the Teſtator conſiſting in Debts due to him 
upon Securities and otherwiſe, and in Stock, but little ready Mo- 
ney, and the Executor being preſſed by Efther and Margaret 
to pay the 600 J. apiece ſo deviſed to them, he gave them Bonds 
of 1200 J. apiece Penalty, which they accepted as Payment of 
the Money, and gave Diſcharges under their Hands and Scals, 
and the Executor duly paid them the Intereſt of their reſpective 
Legacies of 600 J. apicce. 

Margaret having attained the Age of twenty Years, and 
eight Months, did, before her full Age or Marriage, . make her 
Will, by which ſhe deviſed the greateſt Part of her Portion to 
er Relations, and made her Siſter Eſther Executrix and died, 
being indebted at that "Lime in 82 /. and the Executrix having 
expended 78 J. in her Funeral. 

; | 
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The Queſtion was, to whom the ſaid 600 /. did belong, the Plain- 
tiffs claiming it to be divided amongſt them, according to the 
latter * Clauſe of the Teſtator's Will, and the Defendant Ebern eie. By the 


claiming it by Virtue of the Will of her Siſter Margaret. Death of 


w 


The Court decreed, that the Executor Marſhall Brides fa dhe bt 


fore ſhe was 


= ſhould not be charged with the Payment of 600 J. becauſe he of Age. 


” had a Diſcharge and Releaſe from the Legatee, and had given 


Security for Payment of that Sum, and therefore ſhould not be 


charged as Executor, but that he ſhould pay the Money due on 
that Bond which he had given to Margaret to her Siſter Eſther, 


© who was her Executrix, and to Edmond Bridges, and to the 


Plaintiffs ; excepting only 82 J. and 78 J. which ſhe owed at her 
Death, and which had been ſpent at her Funeral. 
But this Cauſe being reheard by the Lord Keeper Nottingham, 


| aſſiſted by Juſtice Rarnsford and Juſtice Mild, they were all ſa- 


tisfied, that the Security given by the Executor, was both in 
Law and Equity a good Payment of the Money to all Intents, 
and that the Will having once taken its full Efte& by the Pay- 
ment of the 600 J. to Margaret at the Time appointed (vg. ) at 
the End of ſix Months after the Death of the Reſtator, the Pro- 
perty of that 600 J. was ſo abſolutely veſted in her by that 
Payment, that it could be no longer ſubject to the latter con- 
tingent Clauſe in the ſaid Will of her Father. 

For * where a certain and determinate Time is appointed for- where « 
the Payment of a Legacy, and afterwards a contingent Clauſe is Legacy is 
added touching the fame Legacy, all the Words of the Will them 
muſt ſtand together, which can never be, unleſs the Contingency ſich Caſe 
happen within that Period of 'Time appointed for the Payment of [N 
it; for if it happens after the Time tis vain and idle, and cannot 1 
control the Property of a perſonal Chattle, or of Money exe- fixed for 
cuted by Payment; and the R himſelf, in this Caſe, ſeems * * 
to be ſo adviſed when he qualified the contingent Clauſe by theſe the Pavan Mn 
Words, (viz.) if the Law will allow it, otherwiſe Margaret ſurvives the 
muſt, in Effect, become a Truſtee of her own Money, and E910 and 
when ſhe has it ſhe muſt not uſe it till ſhe is of the Age of thereby ac- 
twenty-one Years, which would be a very hard Conſtruction. 133 a 

And it would be harder to diſable her to diſpoſe by her Will mg 
what ſhe might have ſpent or given away in her Life-time, and tranſmits it 
the laſt Decree allowed 180 J. of the Money to be well ſpent to his Heirs 


. G f 5 or E 
whereas, in Strictneſs, either the whole is ſubject to the contin- whether he ; 


gent Clauſe, or no Part of it. | die before or 


ff 
Wherefore, upon the whole Matter, the Court ſaw no Reaſon Time 15 ap- 


why the Property of the Money once paid to Margaret in pointed to be 
Manner as aforeſaid, ſhould remain ſubject to any Qualification 7 by che 
* . 1 J. Dom. 
or Contingency, or any Ground for the former Decree ; but: vol. 181. 


E 2 the 
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the Money was well diſpoſed by the Will of Margaret, and 
the former Orders diſcharged, and the Plaintiffs Bill abſolutely 
diſmiſſed. | 


„„ a — 


Eleanor Burgh and Robert Burgh, Plaintiffs. 


Henry Francis, Son and Heir of Henry Francis de- 
ceaſed, William Sherrer and Elizabeth his Wife, 
Edward Hayman, Richard Shoreditch, Richard 
Evans, Anthony Hatch, Edward Vernon, Richard 
Drake, Thomas Williams and John Hill, and o- 
thers, Defendants. 


once Proc: of "JO H1S Bill was brought by the Executors of the Mortga- 


the Mortga- gee againſt the Heir of the Mortgagor, to perfect a de- 
gee to apply fective Deed of Pr by Feefment, without Livery and 
Mortgage, Seiſin, and to be relieved againſt certain Judgments confeſſed by 
and to be the Defendant Henry Francis, and by Sherrcr and his Wife, by 
Tint * Colluſion to defeat the Plaintiffs. 


ments ſuf- | x 
fered by the Heir of the Mortgagor, decreed accordingly, and that it ſhall not be in the 


Power of the Heir to charge the Lands, by ſuffering Judgments againſt himſelf in Prejudice of 
ſuch Equity. 


The Defendants acknowledge by their Anſwers, that they 
had confeiled ſeveral Judgments all in one 'Term, and moſt of 
them at the ſame Time, and to ſeveral Perſons for conſiderable 
Sums of Money, which they ſet forth, but deny they were ſince 
the Bill exhibited, tho' they cannot tell when the Warrants of 
Attorney were ſealed. 


This Cauſe being heard by the Lord Keeper Brideman, he 


directed the Matter to be examined before a Maſter, and more 
particularly whether the Bill was a new or an amended Bill, 
and when the Judgments were obtained, and when the War- 
rants of Attorney were dated and ſealed, and whether the Judg- 
ments were confeſſed after the Bill, and after Notice of the 
Mortgage; and after the Maſter had made his Report, he would 
give his Opinion, Gc. the Cauſe was reheard by the Lord 


Shaftsbury, and an Accommodation propoſed, which took no 


 |fﬀect, and being now reheard by the Lord Keeper Finch, he 
decrecd that the Plaintiffs ſhould be relieved, and that the ſe- 
veral Judgments ought not to incumber the mortgaged Premiſles, 
until the Mortgage-Money was all paid. 
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This Decree was not founded on the Manner of obtaining 
theſe Judgments, nor on the ſpecial Way by which they were en- 
deavoured to charge the Lands, (ge.) by pleading that the 
Heir had nothing by Deſcent beſides the Lands in Mortgage. 
nor upon the Priority of the Teſte of the Subpena, which was 
before the Teſte of the Originals upon which the Judgments 
were had, but it was founded on the Nature of the Cate. 

For the Debt due upon this Mortgage did originally charge 
the Land which the Debts by Bond did not, till they were redu- 
ced into Judgments; and altho the Mortgage was defective in 
Point of Law for Want of Livery, yet Equity, which ſupplies 
that Defect, did ſtill charge the Land, and it ought not to be in 
the Power of the Her at Law to charge it, by acknowledging 


Judgments in Prejudice to ſuch Equity ; the rather, becauſe in 


this Cauſe it appeared, that the Mortgagor had covenanted for 
him and his Heirs, to make any farther Aſſurance; ſo that when 
the Land deſcends upon the Heir charged with this Mortgage, he 
is in Nature of a Truſtee for the Mortgagee till the Money is 
paid, and cannot incumber it; and tho' the Creditors had not any 
Notice of this Mortgage, yet they ſhall be bound in this Caſe, 
becauſe they are not put in a worſe Condition than they ought 
to be, (©/2.) to be poſtponed to the Mortgage; and it appeared 
in Proof, that the Heir once offered to pay the Mortgage-Money, 
but upon Sight of the Defe& of the Deed he refuſed, and pre- 
ſently acknowledged all thoſe Judgments on Bonds, on Purpoſe 


to load the Land with Incumbrances, and in Effect to pay his 


Father's Debts with the Money due on the Mortgage. 
Wherefore the Decree was, that the Defendant Heury Francis 


who was to be Heir at Law, ſhall convey to the .Plaintiffs, or 


to ſuch whom he ſhall appoint, a ſufficient and perfe& Eſtate 
of Inheritance in the Premiſles, in ſuch Manner as the Miſter 
ſhall direct, ſubje& to be redeemed upon the Payment of the 


Principal and Intereſt due on the former defective Deed, and the 
faid Lands ſhall be held as mortgaged, and be quictly enjoyed 


againſt the Defendants, and all claiming under them ſince the 
Date of the former Mortgage; and that he, to whom the Re- 
demption doth belong, may exhibit his Bill in convenient Time, 
4 1 Default thereof the Plaintiff may exhibit his Bill to forc- 
cloſe. 

And a perpetual Injunction was awarded to quiet the Plain- 
tiff's Poſſeſſion againſt all the ſaid Defendants, and to ſtay all Pro- 
cee dings at Law, but no Cyſts until Redemption, or the Plain- 


tiff enforced to exhibit his Bill to forecloſe, and then Colts to be 
allowed as in ſuch Caſes. 


Thomas 
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Thomas Coleman, Plaintiff. 


Thomas Coleman and Quainborough his Wife: 


Edward Coleman by the ſaid Quainborough his 
Mother and Carlin aud the Maſter, Fellows 
and Scholars of Corpus Chriſti, alias Bennet Col- 
lege in Cambridge, Defendants. 


"M1 for an T 'HE Bill was brought by the Plaintiff as Student of the ſaid 
Annuity of College, and under the Degree of Maſter of Arts, againſt 
deviſed = the ſaid Edward Coleman, Son of John Coleman, Executor of 
the Teſtator Edward Coleman the Teſtator, and to whom, together with the 
whoſe Name how Defendant Edward (who ſurvived his Father) the Lands 


was Coleman 


10 any other and Tenements of the Teſtator were deviſed, and againſt the 
Coleman, who other Defendants, who claim ſome Eſtate or Intereſt therein, un- 
—_— der the ſaid 7ohn or Edward the Teſtator ; and this was, to have 
dent, and An Annuity of 28 J. per Anm, given by the Will of Eadteard 
reſide in the Teſtator to the Maſter and Fellows, &c. of that College in 
_ in Cal. Truſt, towards the Maintenance of four Scholars, whereof two 
bridge, Sc. ſhould come from the Free School in the City of Norwich, 
and two from Meſtminſter School, (viz.) 5 J. apiece, till they 
were Batchelors of Arts, if reſident ſo long in that College, ex- 
cept before that Time one or more, whoſe Sirnames ſhould be 
Coleman (and coming from any School) ſhould be fit to be 
a Student, and reſide in that College, then all the ſaid An- 
nuity ſhould begin and be paid in that Year of his or their com- 
ing to him or them equally towards their Maintenance, until he 
or they were Maſter of Arts, or Fellow of any College; and if 
any ſhould be in thoſe Scholarſhips at the Time of the Co/e- 
mam coming, then the ſame ſhould ceaſe and be void, and ſhould 
fall to the ſaid Co/eman or Colemans, and in this Will there was 
Power Siren to the Maſter and Fellows to diſtrain for this An- 
nuity, if it was not paid, which it was not, and for ſeveral Years 
had not been paid, tho' the Plaintiff was qualified, as directed 

by the Will. 


The Decree was, that it appearing the Lands were charged 
with this Annuity, the Defendants ſhould account before a Ma- 
ſter for the Rent, and the Arrears and Damages, and pay the 
ſame ſo far as the Profits will extend after all juſt Es 
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and Deductions, and if they have any Surplus in their Hands af- 
ter all juſt Allowances then they ſhall pay full Coſts. 


4s 
a 


Margaret Cowpland, Widow, Mary, Katharine, E. 
lizabeth, Frances, Anne, Martha Cowpland, 
+ Ralph Appleton, Anne Hicks, Robert Otterborn, 
and Mary his Wife, Robinſon Otterborn, Martha 
Hurſt, Swaites Thompſon, and Thomalin his 


Wife, Plaintiffs. 
Elizabeth Carter, Widow, Defendant. 


HE Bill is to difcover the perſonal Eſtate of one* Aunt Pill again 


an Execu- 


Hirſt, Widow and Executrix of Robinſon Hurſt, and tris of an 
that the Plaintiffs may have a Moiety thereof decreed to them, * 
it being pretended by the Bill, that it was the Intention of the the bse 


the personal 


ſaid Robinſon Hurſt in his Will, that a Moiety of his Eſtate, Ettate of the 
which the ſaid Anne Furſt ſhould have at her Death, ſhould go firſt Exccu- 


Nw trix, ſug- 
and be divided amongſt them. geſting, Sos 


| it was the 
Intention of her Teſtator, that a Moiety of the Eſtate, of which ſhe ſhould be poſſeſſed ar 
her Death, ſhould be divided, and goto the Plaintiffs, &c. | 

The Defendant pleads, that ſhe was made Executrix of the firſt Executrix, and demurs, for 
that her Teſtator had no Power to impoſe on her how ſhe ſhould diſpoſe her Eſtate, and that 
ſhe hath taken an Oath truly to adminifter, The Plea and Demurrer both allowed, | 


To this Bill the Defendant pleaded and demurred, the Plea 
was, that Aune Hurſt 21 July 1671, made her Will, and the 


Defendant Executrix, and thereby deviſed ſeveral Legacies; and 


that the Defendant hath duly proved the ſaid Will, and taken up- 
on her the Execution thereof. 
The Demurrer was, that it appears by the Plaintiffs own 
ſhewing, that Robinſon Hurſt made Anne his Wife Executrix, 
and deviſed to her his Eſtate, which Anne is now dead, and had 
made the Defendant her ſole Executrix, and that the Plaintiffs 
Bill being to have a Moiety of the faid Eſtate, on a Pretence 
of a Clauſe in the Will of the faid Robinſon Firſt, whereas it 
appears of the Plaintiffs own ſhewing, that the ſaid Will, as to 
the Plaintiffs Claim, is void in Law, and therefore ought not 
to be ſupported in Equity, for that the faid Robinſon having no 
Power to impoſe on the ſaid Aune, how the ſhould diſpoſe her 
Eſtate whereof ſhe ſhould be poſſeſſed; and the Defendant, as 


Executris 
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on Terms 


poſed. 


A Brocage 
Bargain is 
not to be ſup- 
ported in E- 


quity. 
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decreed up- 


| therein pro- 


Executrix of the ſaid Anne, is by her Oath obliged to pay and 


diſpoſe her Eſtate according to the Will of the Teſtatrix. 


The Court allowed both the Plea and Demurrer. 


— — 
— 


The Lady Frances Clifton, ſurviving Executrix of 
Sir Clifford Clifton, and William Clifton, an 


Infant, Sou and Heir of the ſaid Sir Clifford, 
Plaintiffs. 


William Sacheverel, Eſq; Defendant. 


Bill to tranſ- HE Bill was to oblige the Deſcendant (upon whom thc 


Truſt of the Plaintiffs Eſtate is devolved by the Death 
of one Gerrard Holland, who acted as Guardian and Truſtee) 
to accept the ſaid 'Truſt, the Plaintiffs offering, and are willing, 


that the Defendant his Heirs, Executors, and Adminiſtrators, - 


ſhould be indemnified by the Decree of this Court, and be re- 
imburſed out of the ſaid Eſtate, all Charges he ſhall ſuſtain in 
Performance of the Will of Sir C/;Ford Clifton, and of Truſts 
therein mentioned, and ſhall not be accountable for more than 
he ſhall actually receive; nor anſwerable for any Loſs of Mo- 
ney put out at Intereſt or otherwiſe, by Virtue of the Will, and 
ſhall be indemnified againſt the Actings of Holland, concerning 
the ſaid Guardianſhip, and that he may account once a Year 
before a Maſter for what he ſhall receive and lay out, and the 
Defendant complying upon the aforeſaid Terms, it was according- 
ly decreed. 


0 * ——<—< Aa 
—_ 
—_ 


Thomas Gibſon, Plaintiff. 
Thomas Lewis, Efqj Defendant. 


HE Bill was to have an Agreement (as pretended) per- 
formed, by which the Defendant, at the 'Time of his Pur- 
chaie of the Manors and Lands in the Bill, agreed to convey 
ſuch a Part thereof to the Plaintiff and his Heirs, he giving as 
much for the ſame as the Defendant gave when he purchaſed it. 
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a Bargain, then he was to have nothing, and that the Defendant 


ſter, and paid out of Aſſets in the Defendants Han 


—_— 


— —— — 


The Defendant, by his Anſwer, denied any Agreement, but 


that there was ſome Diſcourſe between him and the Plaintiff at 

the Time the Lands were purchaſed, who being an Agent for Buy the ci- 
the Vendor, acquainted the Defendant, that he would procure 
him ſuch a Bargain as would be worth 10000 J. to purchaſe, « Broker is 


vil Law the 
Function of 


and that if he procured ſuch a Bargain, it was expected the 1 


Defendant ſhould give the Plaintiff ſuch a Farm mentioned in are lawful 


the Bill, or 1300 L. in Money, but if he did not procure ſuch 20d, honeſt 


allowed 
made no other Promiſe or Agreement, but that if he found it to bringing 


be a good Purchaſe he would be kind to the Plaintiff, but had A 


. f ood Iſſue. 
no Reaſon ſo to be, finding the Bargain not to be near the 3 , vol. 
Value the Plaintiff pretended. 245. 


The Court was of Opinion, that this was in Nature of a Bro- 
kage Bargain, and had no Equity in it, and therefore diſmiſſed 


| the Bill. 


Agnes Braithwait, Plaintiff. 
John Davis and Anne his Wife, Defendants. 


HE Bill was to be relieved againſt a Bond of 5o/. given pee _ 
by the Plaintiff to one Mackerel, deceaſed, conditioned gainſt the 
for the Payment of 25 J. &c. the Plaintiff alledging that ſhe Defendants 
had paid the Money to the ſaid Mackerel! in his Life-time, u pg 
which Anne the Defendant knew very well, ſhe being the Wi- Aſfets in 
dow and Executrix of the ſaid Mackerel}, before ſhe married their 


the ſaid John Davis, who had now put the Bond in Suit. — they 


having de- 
g nied Aſſets, 

a Bill was exhibited to diſcover Aſſets. The Defendants demurred, for that it did not a 
pear the Decree was ſigned and inrolled, and therefore not to anſwer any Suit grounded on 


uch a Decree. 


The Defendants, by their Anſwer, denied the Payment of a- 
ny Money on the Bond, thereupon the Court, upon hearing the 
Cauſe, directed a Trial at Law upon this Iſſue; ff, Whether the 
Bond was diſcharged in Macherells Life-Time, or how much 
Money wrs paid thereon ; this Iſſue was tried, and the Plaintiff 
had a Verdict, upon Proof that the Money was paid, and after- 
wards it was decreed, that the ſaid Bond ſhould be delivered up, 
and Coſts at Law, and in this Court, to be taxed 5 the Ma- 

1 


„and the 


Maſter taxed 42 J. 125. 4d. for which the Defendants were 
ſerved with a Subpena, but they taking Advantage that they 
1 were 
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were decreed to pay it out of the Aſſets, Gc. and having de- 
nied that they had any Aſſets, therefore this Bill was exhibited to 
have a true Inventory on Oath, and Relief, Gc. 

The Defendants demur to this Bill, for that it doth not there- 
by appear, that any Decree was ſigned and inrolled, or the De- 
fendants ſerved with any Decree under Seal, before which the 
Plaintiff could have no Right to a Diſcovery, or ground any o- 
ther Suit againſt the Defendants, nor was there any Decree 
ſigned and inrolled; and therefore no Proceſs iſſuing thereon can 
be warranted by the Rules of this Court, nor are the De- 


fendants to give Obedience, or anſwer any Suit grounded on 
ſuch a Decree, till ſigned and inrolled; and for that this Suit is 


to be relieved againſt an Action at Law on the Bond, and it is 
not proved, that both the Defendants had Notice that it was ſa- 
tisfied ; and for that by the Laws of this Realm no Executor is 


to pay Coſts, nor any Bond by him to be delivered up, till real. 


Satisfaction made or proved, leaſt he ſhould be charged with a 
Devaſtavit. 


The Court allowed the Demurrer, and diſmiſſed the Bill. 


Henry Heyman, Plaintiff. Hill. 1673. 


William Gomeldon, Thomas Gomeldon, and Sir 
Peter Heyman, Defendants. 


A Bill for | HE Caſe was, . Sir Henry Heyman, the Plaintiff's Father, 
the Diſcove- was ſeiſed in Fee, or in Tail, of the Manors and Lands 
ry of a Ti-jn the Bill mentioned, being of the yearly Value of 4oo /. and 


2 De. died ſeiſed thereof about fourteen Years laſt paſt, (the ſame be- 


pleads he is ing, as alledged, Gave/kind) that after his Death it deſcended to 
« Purchaſer Sir Peer Heyman, and to Robert Fleyman, and to the Plain- 
for a valu. ©. : 

able Conſi. tiff 2 Heyman, who were the Sons and Coheirs of Sir 
deration, Henry Heyman, according to the Cuſtom of Gavelkind, the ſaid 
without No- 

tice, Se. 4Jenry, the now Plaintiff, being then an Infant, who, upon his 
and that he ſaid Father's Death, was intitled to a third Part of the Premiſ- 


bes ſes into three Parts to be divided, according to the ſaid Cuſtom. 


and Judg- | 
ment in Eje&ment, &c. The Plea was allowed. 


That about ſix Years laſt paſt, Sir Peter and Robert Heyman 
entered on the Premiſſes, and received the Rents and Profits 
thereof ever fince, and therefore ought to give the Plaintiff an 


Account of his third Part. 
—— That 
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3 That about the Year 1670, Sir Peter and Robert Heyman 


© ſold two Thirds of the Premilles (during the Minority of the 
Plaintiff) to Milliam Gomeldon, and his Heirs, or to Thomas 


and his Heirs, in Truſt for Milliam, by Virtue whereof they 


4 


; 


became intitled to the ſaid two Thirds, as "Tenants in Common 
with the Plaintiff, who was intitled to the other Third, but 
they combining with Sir Peter to ſuppreſs the Plaintiff's Title, 
have poſſeſſed themſelves ot the Manſton-Houſe, Deeds, and 
, Writings, and Rents, and refuſe to give the Plaintiff any Ac- 
count, pretending that the Premiſſes were diſgaveled, Auno 26 
* Car. 2. and made deſcendable at Common Law, and that the 
” whole was conveyed to them by Sir Peter and Robert Heyman. 

That 3 50 J. Part of the Purchaſe-Money, was, by the Or- 
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illiam, to pay to the Plaintiff, in Satisfaction for his third Part, 


4 


; 
der of Sir Peter and Robert, left in the Hands of the Defendant 


if he would diſcharge the ſame. - | 
And now for a Diſcovery, Gc. and Relief, he exhibited this 
Bill. 
The Defendant anſwered to Part, and pleaded to the Reſt, 
ſſ. That as to all the Manors and Lands in the Bill mentioned, 


to which the Plaintiff makes any Title, or whereby he ſecks a 


Diſcovery of their Title, of their Tenure, or any Deeds or E- 
vidences concerning the ſame; the Defendants plead, that Wit 
ſliam Gomeldon is a Purchaſer of the ſame, for a valuable Conſi- 
deration to him and his Heirs without Notice, (5c. 

And that in Hillary Term 23 Cor. 2. the Plaintiff brought his 


Ejectment for the third Part of the Premiſſes now claimed by the 


Bill againſt the now Defendant Villiam Gomeldon, and the 


ſingle Point was, whether any, or how much of the ſaid Lands 


were of the Nature, Tenure, or Cuſtom of Gacel/kind; which 
Point being tried, the Jury gave a Verdict for the Defendant 
and Judgment thereon, and pleads the ſame in Bar to the Plain- 
tiff's Bill. | 


The Court allowed the Plea, to which the Plaintiff might 
reply, if he thought fit. 


F 2 William 


7 "_ — 
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William Ramere, by his Guardian, Plaintiff. 


William Rawlins, and others, Defendants. 


Bill to dif- HE Bill is, to diſcover the Will of Zobn Ramere, eldeſt 
28 Son and Heir of Milliam, and Nephew and Heir of John. 


dant pleads Ramere the elder. 
in Bar, a | 


Title by the ſaid Will to himſelf, and demurs, for that the Plaintiff hath not ſet forth any 
to himſelf, ſo as to demand a Diſcovery ; the Plea and Demurrer allowed. 


The Defendant pleads, that Zohn Ramere was ſeiſed in Fee 
of the Lands in the Bill mentioned, and that the ↄth of Decem- 
ber he made his Will in Writing, and, after ſeveral ſpecitick Le- 
gacies, he gave the Reſt of his Eſtate to the Defendant J/7i/liam 
Rawlins, whom he made Executor, and ſo makes a Title to 
himſelf, and pleads the ſame in Bar. 

And he likewiſe demurs, for that the Plaintiff had not made 


any 'Title to himſelf to the Premiſſes, whereby to demand a 


Diſcovery. 


The Court allowed both the Plea and Demurrer. 


— 


Nathaniel Tredcroft, and John Rigg, Executors of 


John Tredcrott, Plaintiffs. 
Thomas White, Defendant. 


Bill of 17 2 HIS Cauſe came before the Court upon the Plaintiffs Bill 
9 of Review, and the Defendant's Plea and Demurrer. 
in the De- 


cree, to which the Defendant pleads and demurs. 


As to the Bill of Rez7ezw, the firſt Error aſſigned in the De- 
cree (which was made 18 October 1666, and ſigned and inrolled) 
was, that the Maſter, to whom the Account (in the ſaid De- 
cree mentioned) was referred, was thereby directed not to look 
back, or meddle with any Overplus of the Purchaſe-Money paid 
by the Plaintifts Teſtator, and that tho he ſhould find any O- 


verplus, yet the ſame ſhould not be charged on the Defendant, 


and that the Maſter, if he had Power, would have found, that 
4 the 
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4 the Teſtator had overpaid his Moiety of the Purchaſe-Money 


; 83 /. whereby the Plaintiffs have loſt that Sum with Intereſt for 


* 


is 


* 4 
r 


17 Years, which is erroneous 


The ſecond Error was, it appears by the Decrec, that the 
Plaintiffs are not only to pay 200 /. with Intereſt, to the Defen- 
dant, ſince the Year 1655, pretended to be given by him to the 
Lord Molineux's Agents, to get longer Time to pay the Purchaſe- 
Money, but alſo the Charges of the Conveyances, and of ſearch- 
ing for Incumbrances, and for bringing the Money to Londen 
with Guards, which ought not to have been decreed, and that 
the ſaid Decree was therein erroneous, 

The third Error was, that by the Decree the Teſtator ought 
to have the Moicty of the impropriate Tithes of Sh7p/ep, and the 
Improvement thereof, and that by the ſaid Decree the Defen- 
dant is to account but for a Moiety of 7 /. 25. Part of the 154. 
per Annum, reſerved upon one Hills Leaſe of the ſaid Tithes, 
and the Plaintiffs to have no Benefit of the Improvement after 


the Leaſe is bought in; but the Plaintifls are decreed to account 


with the Defendants for what they have received of the ſaid 
Tithes clear above what they had paid to the Miniſters, which 
was alſo erroncous and contrary to Equity; and the Defendants 
having pleaded, that after many tedious Proceedings had before 
the Maſter concerning the Account referred to him, and feveral 
Reports made and Exceptions taken to them, and ſeveral Hear- 
ings upon the ſaid Exceptions, ſome of which are yet undeter- 


- mined; and that there is ſtill due to the Defendant ſeveral prin- 
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cipal Sums, amounting to 885 J. 15 J. which the Plaintiffs 
ought to have paid before they be admitted to a i of Re- 
cicev. | 

Demurrer, For that there doth not appear ſuch Error in the 
Body of the Decree, for which the ſame ought to be reviewed 
or altered, and that the ſuppoſed Errors ariſe from Matters of 
Fact not therein mentioned, 


The Court over-ruled the Demurrer, as to the firſt Error, 


and the Matter to be referred to the ſame Maſter in the original 
- Cauſe, to allow the Plaintiffs the ſaid 83 J. Oc. or whatever 
the Teſtator overpaid for his Moiety of the Purchaſe-Money with 
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Intereſt; and as to the ſecond and third Errors the Demuri er 
to be allowed. 


Thome 


Thomas Thorne, Gent. Plaintiff. 


Richard Newman and Margaret his Wife, late the 


Wife of Thomas Baker, Eſq; and Daughter of 
Nicholas Burner deceaſed, Defendai:ts. 


gry ot q HE Bill was, to {ct aſide a pretended voluntary Convey- 
tos Power ance ſet up by the Defendant, which was made with a 


of Revoca. Power of Revocation upon the Tender of a Shilling, and which 
— of was tendered accordingly ; and at the ſame Time he who tendered 
Shilling, it declared, that it was with an Intent to revoke the ſaid Deed, 
which was and the ſame (as 'tis pretended by the Bill) was cancelled, but 
voip ie the Defendants pretend, that the Tender was not made at the 
Place ap- Pac appointed, they now ſet up the ſaid Deed at Law; and 


pointed, M becauſe no Defence was made by the now Plaintiff, at the Trial 
ſer alide by | 


the Plaintiff he was Nonſuit. 


c. who was 
a Mortgagce, and afterwards a Purchaſer of the Eftate. 


And that the Plaintiff being a Purchaſer of the Premiſles, 
firſt by a Mortgage of 500 J. and afterwards by an abſolute 
Aftgnment, in Conſideration of 770 J. more paid, therefore he 
prayed a Decree to ſet aſide the ſaid Deed. 


This Cauſe was heard at the Rolle, and there decreed, that 
in Regard 530 J. and 770 J. had been paid by the Plaintiff, 
and that he had new built and repaired the Houſe, in Equity he 
ought to enjoy the ſame againſt the Defendants and all claim- 
ing under them by the ſaid pretended Deed, and for that Pur- 
poſe the ſaid Deed ought to be ſet aſide againſt the Plaintiff ; but 
the Defendants praying a Redemption of the Premiſſes upon 
Payment of the ſaid Sums of Money with Intereſt, together 
with the Money laid out in Building and Repairing, 

It was ordered, that the Maſter ſhould compute the ſame, 
and what Profits the Plaintiff, or any other Perſon for his Uſe 
had received, and he to account for all wilful Spoils and Waſtes 
done, and upon Payment of what ſhall appear to be due, the 
Plaintiff ſhould aſſign the Premiſſes to the Defendant, but in 


Default of Payment, then the Plaintiff was to hold the Premiſles 


againſt the Detendants, and all claiming under them by the ſaid 


Deed. | 
- Upon an Appcal to the Lord Chancellor this Decree was con- 
rmed. 


4 Michael 
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f Michael Shrimpton, and Elizabeth Holdway, Mi- 


* 


— 


dow, by Bill of Revivor, Plaintiffs. 


George Holman, Executor of Theophila Holman, 


{a 


| E 3 H1S Bill was brought by the re/rduary Legatees of the Bill by the 


Defendant. 


Will of Michael Sprimpton their Uncle, and it was to reſiduary 


have their Legacies of 25 /. apiece paid to them, and to have an * 


Account of the Rents and Profits of a certain Farm, which — 


was aſſigned to Michael by William his Father for goo J. and 


xecutor o 
an Executor 


an Account and Satisfaction of the Sum of 1550 J. for which to account 


the Size of the Manor of Vhitechurch was ſold, (of which the decreed ac- 


ſaid Farm was Parcel) over and above the ſaid goo/. and this e 


Was againſt the Executor of the Executor of Michael 


Shrimpton. 

The Decree was, that the Defendant ſhould account to the 
Legatees, and for what has been paid and ſatisfied, and that the 
Remainder, ſo far as there ſhall be Afſzrs of the goo J. or other 
Goods, or perſonal Eſtate of Michael in the Hands of the Exe- 
cutors, ought to ſatisfy the ſame. 

But as to the 15 50 J. for which the Size of the Manor, &c. 
was ſold, the Plaintiffs ought to have no Account thereof, they 
being neither Executors or Adminiſtrators to J////am, to whom 
the ſame belonged ; but as to the goo J. and the Arrears of 
Rent, and other Part of the ſaid Michael Shrimpton's Eſtate, of 


which the Plaintiffs demand an Account, as being reſiduary Le- 


gatees, the Defendant ought to account, 


Anne 


_—_— 
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Anne Stephens, Widow and Adminiſtratrix of Wil- 
liam Stephens, Eſq; Plaintiff. 


John Langley, and Thomaſin his Wife, and Jane 
Caſtleton, Defendants. 


Bill by the T HE Caſe was, that one George Moore, Clerk, Father of 
Adminiſtra- the Defendant Thomaſin and Fan, being poſſeſſed of the 
trix of the Rectory or Parſonage of Hackney, with the Appurtenances; 
ant the and alſo of the Manor of Brombalds in Hackney in the County 
dminitra- of Middleſex, did, in March 1651, demiſe the ſame to one 
wy the Stephens (who was the late Husband of the Plaintiff Aune) for 
relieved for 31 Years, if he the ſaid Moore ſhould ſo long live, under the 
what ſhe tad Rent of 100 J. per Annum, by quarterly Payments; that Fre- 
Faid Admini- Phens died inteſtate, and the Plaintiff Anne took out Adminiftra- 
ſtratrix, 77077, and paid his Debts ; and, amongſt the Reſt, ſhe paid the 
bes eg ſaid Rent to Moore, who died in Odober 1658, by whole Death 
was after- the ſaid Leaſe was determined; and the Defendant Zane having 


ge. _ adminiſtered to Moore, the Paintiff Anne, who was Adminiſtra- 
pea E 


Eranted to trix to StepPens, paid her 100 J. for Rent, and took a Diſcharge 


another, who from the ſaid Jane, who promiſed to deliver up the Counter- 


22 Bn part of the Leaſe. 


and had ob- 


tained a Verdict and Judgment againſt the Adminiſtratrix of the Leſſee for the ſame, the Plain. 


tiff was relieved, for that it was paid to the Defendant, who was then the viſible Admini- 
ſtratrix. 


But the other Defendants procuring the Adminiſtration to 
Zane to be repealed and granted to them, did now ſue the 
Plaintiff at Law, as well for Rent due in the Life-time of S7e- 
phens, as ſhe was Adminiſtratrix to him, as alſo for Rent in- 
curred ſince his Death, and have obtained a Verdict againſt 
Anne for Rent Arrear from the Death of Stephens to the Death 
of Moore. 

But it appearing to the Court, by Acquittances produced, that 
there was no more Rent due at Sephens's Death but the ſaid 
100 J. paid to Fane, it was decreed, that the Plaintiff ought to 
be relieved as to that Sum, becauſe Zane was then the Viſible 
Adminiſtratrix, and continued ſo for three Years till the 4dni- 


niſtration was repealed, and therefore the Plaintiff ought to be 
at Quiet as to the Money. 


But 


1 
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But as to what was recovered at Law by Langley and his 
Wife, ſince the Adminiſtration granted to them, for Rent due 
> after the Death of Srephens, which being 295 J. and brought 
into Court; that the ſame be paidout to Lang/ey and his Wife, 
who upon taking it out are to acknowledge Satisfaction, and the 
= Plaintiff to give a Releaſe of Errors at the fame Time, and 
they are likewiſe to give up the Counterpart of the Leaſe if 
they have it, or otherwiſe a Releaſe to the Plaintiff of all Ar- 
rears of Rent due at the Death of Moore. 

And a perpetual Injunction to ſtay the Defendants Proceed- 
| ings at Law, upon Actions brought for Arrears of Rent, incurred 
in the Life-time of the ſaid Milliam Stephens. 


* Richard Pitt, Plaintiff. 


Abigail Corbett, Widow, Thomas Dacres, Richard 
* Thornbury, Henry Anſon, + and Katharine his 
Wife, Defendants. 


FIE Cafe was, that the Plaintiff marrying with Are, the Trial at Law 
Daughter of one Tucker, who was poltefſed of the Cy- ceed to 


4 


pphold Lands in the Bill mentioned, for one Life in Poſſeſſion, or Grant. 
and of three Lives in Reverſion, of which the ſaid Aune was the 
Survivor, and theſe Lands being Parcel of the Manors of H. and 
D. which were Parcel of the antient Biſhoprick of J/orceſter ; 
the Plaintiff about twelve Years ſince contracted with Biſhop 
Morley for two Lives in Reverſion after the Death of Anne his 
- ſaid Wife, for which he paid 40/. to the Biſhop, and was ad- 
* mitted, and held the ſame upon this new Grant ever ſince the 
Death of his Wife. : EIT 
But the Defendant Corbett's Husband having purchaſed the ſaid 
Manor of the late Uſurpers, ſhe doth now pretend, that before 
the Plaintiff made ſuch Contract with the Biſhop, the ſaid Copyhold 
| Lands were granted in Reverſion after the Life of the ſaid Anne; by 
the late Biſhop T hornborcngh, to one Richard T hornborough and to 
Katharine his Wife, and to Katharine their Daughter, now the 
Wife of the Defendant Auſon, who have brought an Ejectment, and 
have got a Verdict, whereas (as tis ſuggeſted in the Bill) that 
Thornborough's Copy (if there was any ſuch) was /#rrendered 
by him, by Virtue of a Letter of Attorney at a Court held by the 
ſaid Corbett in the Time of the late Uſurpation, and a new E- 
ſtate granted for Lives in Reverſion, who are ſince dead; but 
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prove a pri- 
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that the Defendants having got the Court-Rolls and the Letter of 
Attorney, and the Surrender, do conceal the ſame. 


The Court directed a new Trial to be had at the next Aſ- 
ſizes for the County of Morceſter, for which the Plaintiff is to 
name an Attorney, and the Defendants are to produce the Ler- 
ter of Attorney, and the Surrender made by Richard Thorulo- 
rough, and the Injunction is to continue, to quiet the Plaintiff's 
Poſſeſſion till the Trial had, and the Plaintiff is to give ſuch Se- 
curity, as the Maſter ſhal} approve, to anſwer the Meſne Pro- 
fits unto Abigail, in Caſe the Verdict ſhall go againſt him. 


e_——_____@TP=____  Q_w. 


Thomas Maſon, and Alice his Wife, the Widow and 
Exccutrix of William Matthews, who was Bro- 
ther and Heir of Thomas Matthews the younger, 

Plaintiſßs. 


Thomas Cheyney, Eſq; William Webſter, Eliza- 
beth Webſter, and Clement Armitage , De- 


fendants. 
The Huſ- HIS Caſe, upon the Pleadings, was as followeth, (-iz.) 
daun es Thomas Matthezys the elder having acknowledged a Ha- 


d into a | F 
Truſt to pay Tute-Staplè to ſeveral Perſons (of whom the Defendant Milliam 


his Wife 5001. Mehſter was the Survivor) defeaſanced for the Payment of 5001. 


1 it ſhe muri to Katharine the Wife of the ſaid Thomas, in Caſe ſhe ſur- 


| ved, and at- . . . . . 4 
10 tervards he vived him; and being ſeiſed in Fee of the ſeveral Lands in the 


2 Bill mentioned, did by his laſt Will, dated 9 March 1646, de- 
her for Life, viſe unto his ſaid Wife Katharine, all the ſaid Lands during 


and ſome in her Life, and for one Year after her Death, and after the De- 


Tm termination of that Eſtate, then to Thomas Mattherys the 


Executrix, younger, and his Heirs, in Caſe the ſaid Teſtator died without 
&zc.hepoll>l- Tjjue of his Body; and he deviſed ſome other Parcels of his 


ſeifof x f 
RT Lands to the ſaid Katharine and her Heirs, and made her ſole 


Eſtate, hoy Executrix, and ſoon after died without Iſſue: After his Deceaſe 
procured the : 
Statute to be extended after the Death of her Husband for her 500 J. and this was againſt the 
Heir at Law, who was relieved if it ſhould appear before a Maſter, that the perſonal Eſtate of 
the Teſtator, and the Rents by her received of his real Eftate, ſhall amount ro more than 
500 J. | 


1 
Katharine 
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'Katharine the Widow proved the Will, and poſſeſſed her ſelf of 
the perſonal Eſtate to a conſiderable Value, which ought to 
have been employed towards Payment of his Debts, and enter- 

ed on the Lands, and received the Profits thereof during her 
* Widowhood ; and afterwards having married the Defendant 
| Cheyney, they received the Profits, ©c. during the Coverture. 


Anno 1669 Katharine died, and Cheyney her Husband received 


the Profits one Year after her Death, and ever ſince ; and about 


five Years laſt paſt Thomas Matthews the younger died with- 
out Iſſue, and then Milliam Matthezys, the Plaintiff Alice's firſt 


- Husband, being Brother and Heir of Thomas, and who ſurvived 
Katharine, became intitled to the Fec-limple of the Lands. 


IVilliom Matthews, by his laſt Will, deviſed both his real and 
perſonal Eſtate to his Wife Alice the now Plaintiff, and about 


f Auguſt 1669 he died without Iſſue, and Alice his Widow hath 


ſince married the Complainant Maſon, who, in Right of his ſaid 
Wife, is intitled to the Lands and Eſtate, but is interrupted by 
an Extent on the ſaid Statute by Milliam Il ehſter, the ſurviving 
Cogniſce, in 'Truſt for the ſaid Katharine; and Cheyney, the De- 


fendant having obtained an Aſſignment thereof from the ſaid 


IW-ebſter, doth now receive the Profits. | 
'That the ſaid Statute is not forfeited in Equity, becauſe Tho- 


» mas Matthews, the Husband of Katharine, did, by Deed and 


by his Will, make a plentiful Proviſion for her, far exceeding 
500 J. and this he did, with an Intent to perform his Agreement, 
by which he was to leave her that Sum, and never intended, 
that the Lands deviſed to Thomas Matt heros the younger, ſhould 
be charged with this Statute. 

That the perſonal Eſtate of Thomas the Teſtator, ought in 


the firſt Place to be applied towards the Satisfaction thereof, as 


far as the ſame will extend; and if that is not ſufficient, then 
other the real Eſtate of the ſaid Teſtator ought to be contri- 
butary in Proportion with the Lands he deviſed to Thomas 
the younger. 


That CHeyney the Defendant hath procured the Lands which 


were given by the Teſtator to the ſaid Katharine and her Heirs, 
to be ſettled on himſelf, and which were intended to be in 
Satisfaction and Diſcharge of the ſaid Statute, and would now 
charge the ſame on the Lands of the Plaintiff only. 


The Decree was, that Cheyney and Elisabeth Tebſter account 
before a Maſter for the real and perſonal Eſtate of the ſaid '['c- 
ſtator, Thomas Matthezws the elder, which came to their, or 
cither of their Hands, or to the Hands of the ſaid Katharine; 
and that the Maſter enquire into the Value of the rcal Eſtate, 
deviſed to her by the Will of the ſaid Thomas; and that if it 

G 2 ſhall 


| 


| 
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ſhall appear, that the perſonal Eſtate, with the Rents and Pro- 
fits of the real Eſtate, were ſufficient, and amounted to ſo much 
as would ſatisfy the 500 1. ſecured by the ſaid Statute, then the 
Record thereot ſhall be vacated ; and if it ſhall appear, that the 
Defendants, or either of them, have received more than will 
ſatisfy the Statute, then they are to account for, and pay ſo 
much to the Plaintiffs to be taxed by the ſaid Maſter, he making 
all juſt Allowances; but if the perſonal Eſtate, and the Profits 
of the real, were not ſufficient to diſcharge the ſaid 500 J. then 
what is defective ſhall be ſupplied by the Statute, and CHeyney 
ſhall have the Benefit thereof to reimburſe himſelf. 


Edward Newman, Plaintiff. 
Fabian Holder, and John Holder, Defendants. 


Bill to dif- HE Bill was, to diſcover the perſonal Eſtate of one Tho- 
cor L000 mas Newman, the Plaintift's Grandfather. 
ONa 7 


the Defen- 


dant pleads a Deed of Bargain and Sale from the Adminiſtrator, and demurs, for that the 
Plaintiff hath no Title being neither Executor or Adminiftrator. 


The Defendants plead a Deed of Bargain and Sale thereof, 
from one Alexander Newman, his Adminiſtrator, under whom 
they claim; and that the Defendant Fabian Holder is likewiſe 


Adminiſtrator to the ſaid Thomas Newman, and demurred, for 
that the Plaintiff hath no Title. 


And the Court allowed both the Plea and Demurrer. 


+ Coningsby 
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Coningsby Williams, Plaintiff. 


ks * * 2 — * kt 
Rr 


Michael Roberts, Doctor in Divinity, De- 
fendant. 


HE Bill is to be relieved againſt a Bond of the Penal- Plea of Pri- 
| ty of 100 J. which the Plaintiff's Father gave the De- won hs 
fendant, who pleaded his Privilege, that he is a Dottor in of Oxford . 
= Divinity, Scholar, and reſidentiary Student in the Univerſity ver- ruled. 
of Oxford, and that he ought not to be ſued but before the 
Chancellor of the ſaid Univerſity, or his Deputy, or Com- 


miſſary, for the Time being. 


This Plea upon Debate was over- ruled. 


Term. 


Term. Sancti Hill. 


25 Car. 2. Anno 1673. 


Humphry Madge, Plaintiff. 


Charles Wheeler, Thomas May, Edward May, and 
Martha May, Widow, Defendants. 


TheMortga- HE Bill was, to be relieved concerning 1 000 J. lent by the 
gy ought Plaintiff Madge to the Defendant J/heeler, to pay cer- 
3 tain Sums, due and owing by him to the other Defen- 


ance upon dants the Mays, upon a Mortgage of his Lands in the 


Principal Bill mentioned, there being a Cauſe in the Court, in which ; 
and Intereſt, « 


which was the now Defendant J/heeler was Plaintiff againſt the other De- 
decreed; fendants the Mays; and the ſaid J/heeler, by Virtue of 


hen he . ſome Order of this Court made in that Cauſe, having the Pre- 


quiry of Re- miſles decreed to him on Payment of the Monies due on Acc 


mption to : ' 3 
che Plaintitf Count, and having, by his Deed Poll, aſſigned his Equity of 


upon Pay- Redemption, and Intereſt in the Premiſſes, to the now Plaintiff 
ment of the Madge, of which the Defendants had Notice, yet after the 


mae Plaintiff had lent the Money as aforeſaid, the Defendants and 


gecs, and af- J//heeler conſented to an Order to diſmiſs J/beeler's Suit, and he 


3 aſſigned or releaſed his Intereſt in the Premiſſes to the Defen- 
HO 


and Mortga- dants; and therefore this Bill was brought to have that Re- 


gees 3 leaſe ſet aſide, and that the Plaintiff might have the like Decree 

Pin brought againſt the Mays, as J/heeler had, and may proſecute the Suit 
. 5 | 

by the Mort- in J/Þeeler's Stead. 

gagor ſhould ; 

be diſmiſſed; then the Mortgagor releaſed his Intereſt, Sc. to the Mortgagees, which Re- 

leaſe, and the Diſmiſhon ſigned and inrolled, was pleaded againſt the Plaintitf's Bill to ſet 

aſide the ſaid Releaſe, and the Plea was allowed. | 


The Defendants plead, that Iheeler, for a valuable Conſide- 
ration, by a Deed duly executed, bearing Date 29 September © 
laſt paſt, did releaſe all his Intereſt and Eſtate in the Premiſſes 

4 | to 5 
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* the Defendants and their Heirs; and that the ſaid J/hbeeler's 
"Bill in the ſaid Cauſe was diſmifled, and that the ſaid Diſmiſ- 
Fon was ſigned and inrolled. 
The Court allowed the Plea, but that the Plaintiff might re- 
ply, and take Iſſue, if he thought fit. 
Mary Triſt, Widow, Plaintiff. 
Edmund Buckeridge, Defendant. 
HE Bill was, to be relieved againſt a Bond of 1000 /. Pe- Bill tobe re- 
nalty, by which the Plaintift was bound to the Defen- nt Bond 
dant, upon putting her ſecond Son Apprentice to him as a Mer- lanes 
A  <hant for eight Years, for which ſhe gave him 150/. and was for the 
to provide Clothes, Linen, and other Neceflaries for him du- — * 
ring that Time, he being then about the Age of fourteen Vears an Appren- 
and this Bond was with a Condition for her Son's Truth and ice, his Ma- 
he Honeſty, and the 1000 /. to be levied upon her after three Months i 9 
15 Notice of what the Defendant made appear by Oath, or by the a Note of 
n- Apprentice's Confeſſion, or otherwiſe, that he (the Maſter) was _ . 
he damnified by him; which Bond the Plaintiff did enter into upon loſt, and the 
ch the Defendant's Aſſuring her, that he would inſtruct and fit her TOs, 4 
. Son to manage his Employment, before he put him to trade or prevailed on 
of deal for him beyond Sea. the Appren- 
| tice to fign 
S it, and an 


C- ) > Iſſue was directed upon a Quantum damnificatus, but the Note not to be given in E- 
of * vid ence. | 


ift That ſome Time afterwards, the Defendant ſent this Appren- 
ne tice to Dunkirh, there to be with one WWychurſtoi:, another of 
id the Defendant's Apprentices, who continued with young 7717. 
Ne about ſix Months, and then left him alone, he being then a- 
2 bout the Age of fifteen Years, and being ſick, and the Defen- 
28 dant being at that Time in Duni pretended that ſome of his 
= Goods were loſt, and drew wp a Note of the Particulars, 
ut and the Value, amornting to 58 l. and prevailed with Triſt the | 
Apprentice to ſign it; and this was about Auznſt 1668, and he : 
be- never acquainted the Plaintiff with it till the Year 1671. 
ſer > hat in the Year 1668, the Defendant ſent one Melliugton to 
1 Dunſeir to be his Factor, and Triſt the Apprentice was under 
him, and they lay together in one Bed near the Defendant's 
5 = W archouſe, 9 
co = 
es That 
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That in May 1670, the Factor J/ellington brought a Swede 
to lodge in the Warehouſe, with whom he had contracted a 


Swede watched with him, and ſometimes lay with the Appren- 
tice Triſt in the ſame Room, but in another Bed. 

When Wellington recovered, Trift gave him an Account of 
200 J. which he had received, and Wellington told the Money, 
but would not give Tyiſt a Receipt; pretending he was to go 
out of Town for one Night, and had not Leiſure then to ſettle 
Accounts; and in the ſame Night (J/e//inzton being gone) the 
Swede pretended to be ſick, and when Trift, and the Reſt of 
the Family, were in Bed and in Sleep, he got out of his Bed 
and went into the Warehouſe, and ſtole from thence 20/. 69. 
8 d. and alſo Triſts Cloak; but before he went out he called 
the Miſtreſs of the Houſe, and told her he was ſick, but would 
walk out and take the Air, but did not return; afterwards, in 
the Morning, Triſt, upon miſſing the Money, purſued him, but 
could not take him. 

That the Defendant coming ſoon after to Dunkirk was ſatiſ- 
fied of the 'Truth of this Robbery, but yet afterwards he de- 
manded Satisfaction of the Plaintiff, and alſo for the Goods men- 
tioned in the ſaid Note, and for other pretended Loſſes, and 
threatened to put the Bond in Suit. 

The Queſtion before the Court was, whether that Note ſhould 
be concluſive to the Plaintiff, and conſequently the Damage 
ſuſtained by ſuch pretended Imbezilment charged on her, by the 
Condition of the ſaid Bond; and whether the Damage ſuſtained 
by the ſaid Robbery was within the Condition of the ſaid 
Bond, ſo as to oblige the Plaintiff to make Satisfaction. 

And the Court directed a Trial upon a Quantum damnifica- 
us, but was not ſatisfied with the giving the ſaid Note, and de- 
clared, that it ought not to be given in Evidence, or to be con- 
cluſive to the Plaintiff, but that the Defendant at the Trial 
might charge the Plaintiff, by Way of Damages, with any of 
the Particulars included in the Note, and the Plaintiff is at Li- 
berty to give what ſhe can in Evidence for her or her Son's 
Diſcharge. | 

At the Trial the Defendant (who was Plaintiff in the Action) 
was Nonſuit upon full Evidence, and producing the Note. 

Therefore a perpetual Injunction was now prayed againſt the 
Defendant to ſtay all Proceedings on this Bond. 

But his Counſel inſiſting, that the Iſſue was too ſtreight, for 
that he could not give Evidence of his Damage by the Appren- 
tice's Neglect, and imbeziling the ſaid Goods, and offering ſe- 
veral Reaſons and Afidacits for a new Trial. 

I 5 


great wake and Wellington falling Sick in July 1670, the 
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The Court decreed a perpetual Injunction to ſtay all farther 


© Proceedings at Law for all Breaches within the Condition of 
that Bond, and which were paſt before the Action brought upon 


it by the now Defendant. 

And that the re for 278 J. 6s. 6 d. formerly given by 
the Plaintiff to abide the Order of the Court, which ſhould be 
made on the Hearing this Cauſe, be forthwith vacated, or Sa- 


tisfaction thereof acknowledged on Record. 


Thomas Powel, Plaintiff. 


Turbervile Morgan, Junior, aud Richard Crotts, 
Defendants. 


HIS Bill was to be relieved againſt a Bond of 300 J. The Leflee 
given by the Plaintiff to the Defendant Crofts for Pay- aſſigned tuo 


Leaſes, in 


ment of 20 J. per Aunum to the other Defendant Morgan for Conſidera- 


* , 4 ” 
Py x 4 . I b 4 8 
NN K — 


2 


150 * 

2 4 

8 
* 
7 
1 
* 4 
WOE 
4 

* 
, 


his Life, for that the ſaid Morgan, in Conlideration thereof, tion whereof 
J ; d h M 7 frhe Aſſignee 

and of Payment of the Arrears of Rent due to the Marques of ve Bond 
Morceſter, aſſigned to the Plaintiff two Leaſes of Lands in the of 309. to 
Bill mentioned, of which one was for 31 Years, and the other Py the Let- 
: ” . ee 20 l. per 

ſor 99 Years, if three Lives ſhould ſo long live, which were 4,,,m for 
formerly granted by the ſaid Marqueſs to one John Matſon de- Life, and all 
ceaſed, whoſe Widow the ſaid Morgan married, and continued = me bs 
in the Poſſeſſion thereof after her Death, tho before her Mar- the Aſſignee 
riage with the ſaid Defendant Morgan, the Plaintift ſuggeſted — fe 
that ſhe had aſligned the ſaid Leaſes to Truſtees for the Uſe of jicyca a. 
her Children by the ſaid Matſon, and the Leaſe of 31 Years ex- giſt this 
pired by her Death, and Morgan being 150 /. in Arrear of Rent, wot B's 5 
and the Leaſe forfeited by Breach of the Proviſo therein, the ſe; were for- 
Marqueſs entered, and the Plaintiff was forced to pay themed. for 

ſaid Arrears before he could re-enter, and having paid 50 J. of nent of 
the faid Annuity of 20 J. per Aunum to Morgan, is yet in Dan- Rent, but he 
ger to be ejected by the Children of Matſon and their Truftces ; ps = 
| . es encht 
and the Defendant Crofts hath put the ſaid Bond in Suit for Pay- of tbe Lea- 
ment of 20 /. per Aunum to Morgan, and is likely to obtain Judg- ev norvirh- 


ment thereon, "08 ee 
| _ no Re- 

. Ss . 1 liek. 

But it appearing, that the Plaintiff had the full Benefit of the ſaid © 


Leaſes according to his Agreement, and the Marqueſs having in the 
Fine allowed him the full Value of them, notwithſtanding the Farte:- 
ture; and the Defendants Morgan and Crofrs offering to indempn:- 

— | 1 
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fy him againſt the Claim and Title of J/atſon's Children, tho 
they had exhibited a Bill in this Court concerning the Premiſſes. 
The Court decreed the Plaintiff to pay Morgan all the Ar- 
rears of the 20 /. per Annum to be computed by the Maſter, and 
to continue the Payment thereof as it grows due, the ſaid Mor- 
gan firſt giving Security, ſuch as the Maſter ſhall approve, to 
indempnify the Plaintiff and his Eſtate, Gr. againſt the Chil- 
dren of MV atſon. 


William Meakin, Cent. Plaintiff. 


Jeremiah Witchcott, Baronet, William Oakes, Ed- 
mund Perry, Hugh Pyers, William Ducken- 
field, c. Defendants. 


Bill to be HE Bill is to be reſtored to the Office of Clerk of the 
oo. Fleet Priſon, for which he had paid 900 J. and gave Se- 


Clerk of the curity by a Bond of 2000 J. faithfully to diſcharge his ſaid Of- 
Fleet Priſon, fice ; ſetting forth, that Sir ZFeremiah Whitchcott granted the Of- 


and to have 


une tice of Warden of the Fleet to Oakes and Perry, who granted the 


of the Pro- Office of Clerk to the Plaintiff for the Conſideration aforeſaid, 


fits of the and that Sir Zeremiah approved the Grant, and that the Plain- 


Place ance tiff executed the Office from 15 January 24 Car. 2. to the 13th 


ed out. Day of Ottober 1673 ; that ſome Time after Oakes granted the 


Office of Warden to Perry, who ſurrendered the ſame to Sir 


Jeremy, who, 12 April 1673, granted it to Diuckenfeild, and 

promiſed the Plaintift that he ſhould continue in his Place. 
Duckenfeild took an Opportunity (whilſt the Plaintiff was at- 

tending the Court of Chancery) together with the other Defen- 


dants, to enter into his Office, and broke open his Desk, and 


took away his Books and Papers relating to the ſaid Office, and 
granted it to another. 

The Defendant Sir Feremy, by his Anſwer, owns that Oakes 
told him he had ſold the Clerk's Place to the Plaintiff, and that 
he ſhewed him a Copy of the Agreement, with the Liſt of the 
Fees, and which he delired Sir Jeremy to approve, but that they 
were very exorbitant, and thereupon he forbid the Plaintiff to 
proceed at his Peri], and that no Perſon, who ſhould come into 
the Office of J/arden, ſhould impoſe a Clerk on him; and that 

whenever that Office came into his Hands he would not confirm 
ſuch Grant, and deſired the Plaintiff not to part with his Mo- 
ney ſo ealily, eſpecially to Oakes, who was not in a Condition 
to hold the Office of J/arden, and ſaith, that he never approved 
I or 


. 
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or confirmed the Grant to the Plaintiff, but that he afterwards 


granted the Wardenſhip to Dackenfei/4 without any Exception 


> of the Clerk's Place, but only recommended the Plaintiff to 
him. 


Muckenfeild owns that he promiſed Sir Feremy, whilſt he 


| . found the Plaintiff, and other Officers, juſt, faithful, and diligent. 
and had given ſuch Securities as he ſhould approve, he would 
let them continue in their reſpective Offices, but made no Pro- 


miſe; and that he was a Stranger to the Grant made by Oakes 


to the Plaintiſt, but being informed that the Plaintiff had injured 
him in the Exerciſe thereof; he took away his Books and Pa- 
pers relating to the Office, and hath ſince employed another. 


The Decree was, that the Plaintiff ſhould be reſtored to the 
Clerk's Place, and an Account to be taken what Profits have 


been made of the Office ſince the Plaintiff was turued out, and 


the ſame to be paid to the Plaintiff by Duckenfeild, and thoſe 


who have received them; but this Decree ſhall not make the 
Plaintiff 's Title better, nor confirm or eſtabliſh him by any o- 
ther Titie in it than what he hath inſiſted on by the faid Judg- 
ment, nor is any Relief intended him againſt Damages which 


* Duckenfeild may recover; and it was decreed, that the Secu- 


rity of 2000 J. given to Oakes ſhould ſtand as a Security to 
Druckenfeila, to indempnify him againſt any Damage he hath or 


may ſuffer by any Act of the Plaintiff for or by Reaſon of the 


ſaid Office. 


> . E 4 * 


; | P 8 Fo 
| 2 :ũ, 
John Mole, Gent. Son and Adminiſtrator, de Bo- ,, 
. ; . . 4 7 „ # 0 
nis non, &c. of John Mole deceaſed, Plaintiff, , /2= 


nnr 74 2. 3 - FL, P 


John Franklin and George Franklyn, Executors of 49% SR 57-46, 
Nicholas Franklin and Elizabeth Boſſe, Widow, ” © © 
Defendants. 


15 HN Mole, the Plaintiff's Father, being bound for Thomas The plaia- 
Boſſe, Father of the Husband of the Defendant Elizabeth tiff, as Heir 


, and Admini- 
for ſeveral Sums of Money, and having taken Counterbonds of rin 


the ſaid Thomas; and the Plaintiff's Father John Mole, having Father, who 
was & Credi- 
tar of one Baſſe, obtained a Judgment upon a Counterbond given to his Father againſt the Son 
and Heir of the ſaid Boſſe the Debtor, who had mortgaged the Lands ro Franklin, and ſo 
Titles being ſet up againſt the ſaid Judgment of the Bond-Creditor, and he having exhibired 
a Bill to diſcover them, he was ordered to redeem againſt the Mortgagee, and the Widow of 
the Heir at Law having borrowed more Money of the Plaintiff on Bond, ſhe was ordered to 
redeem againſt the Plaintiff, but not without paying all the Principal and Intereſt both on 
the Mortgage and the laſt Bond, 
2 paid 
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paid ſeveral of thoſe Sums, and Thomas Boſſe dying before. 
Mole the Father had any Satisfaction, the now Plaintiff bein 
his Son and Adminiſtrator de Bonis non, &c. put the ſaid Coun- 


terbonds in Suit againſt Zoſſe, the Son and Heir of Thomas Poſſe, 


and late Husband of the Defendant Eligabeth, and in Trinity 
Term 1659, obtained a Verdict and Judgment againſt Poſſe the 
Son for 1509 /. and thereupon extended the Lands in the Bill 
mentioned, and which deſcended to him upon the Death of his 
Father; and now the Defendants ſet up ſeveral Titles to the 
ſaid extended Lands which the Plaintiff ſeeks to diſcover, and 
when and to whom made, and for what Conſiderations. 

And it appearing, by the Defendants Anſwer, that Boſſe the 
Father, in the Year 1637, after he had ſettled thoſe Lands in 
'Truſt for his Wife, mortgaged Part of them to one Bowyer for 
: 87 and gave the Mortgagee a Recogniſance of 400 /. for 
Performance of Covenants; and that in the Year 1651, Boſſe, 
the Son, joined with the Executors of Bozwyer in conveying the 
Lands to Nicholas Franklin, for the Reſidue of a Term of 99 
Years in Conſideration of 300 J. and had aſſigned the Recognz- 


ſance to him. 


That the Defendant 7m Franklin is intitled to the Premiſ- 
ſes by the Will of Nicholas, (who died Auno 1659, Which was 
an abſolute Conveyance. 

And that Elizabeth claims the Premiſſes by the Will of The- 
mas Boſſe. 


The Court decreed, that the Plaintiff, 7012 Mole, ſhould re- 
deem againſt the Frankhins, whoſe Title appeared to be only a 
Mortgage, and that he ſhould enjoy the Premiſſes againſt the 
pretended Claim of Elizabeth, and all claiming under her, ni: 
Caſa, &c. upon a Subpena ſerved. 

But upon a Re-hearing it, was decreed, that after the Plaintiff, 
John Mole, had redeemed againſt the Frank/ins, the Detendant 


 Boſſe ſhould redeem againſt him, paying what ſhould appear to 


be due to him upon Account, and that if the Plaintift ſhould 
not redeem within a Time limited by the Maſter, then Frank/in 
ſhould hold the Premiſſes diſcharged of the Equity of Redemp- 
tion, and the like Direction, that if the Plaintiff redeems againſt 
the Franklins, and Elizabeth doth not redeem againſt him, then 
he to hold the ſame diſcharged of the Equity of Redemption. 


And it appearing, that the Defendant Eligabeth had ſince her 


frſt Husband's Death, acknowledged a Statute of 600 J. to one 
Alinond, in Truſt for the Plaintiff 70hu Mole, for ſecuriug the 
Payment of 300 J. and Intereſt, payable in My 1670, the Court 
ordered that the Maſter conſider of that Matter, and if he 
tinds it a juſt Debt, that then Eigabeth ſhould pay it before ſhe 
be admitted to redeem, and the Plaintiff farther inſiſted to bar 

her 
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her from redeeming and coming to an Account, that he had ob- 
tained a Releaſe from her, but, upon * it, the Court was 


of Opinion, it ought not to bar her; the former Decree was 


vacated. 


* 


N 


Oſwald Moſely, Eſq; Edward Moſely and Nicho- 
las Moſeley, by T. Lancaſhire their Guardian, 


Plaintiffs. 
Edward Moſeley the Elder, Edward Moſeley Ju- 


93. 


nior, his Son and Heir, by his Guardian, and . Fr 


Anne Moſeley, Defendants. DST as be tur 
| . 2. 


HE Bill was for the Performance of the Will of Sir Ea. “& Truft be- 
zward Moſeley, who being ſeiſed in Fee of Lands in Lan- fofmed Ack. 


caſhire, and in ſeveral other Counties, of the Value of 2500 J. in the Time 
per Aunum, did, by his ſaid Will, appoint the Defendant Eg-limited, a 


ward Moſeley the Elder, and his Aunt Aune M/eley, Executors, 3 


and that they ſhould enjoy his Lands for 15 Years after his the Court 


for the Per- 
formance; 
and the Te- 
ſtator having deviſed his Eſtate to his Executors for fifteen Years after his Death, with a 
Power for them to nominate which of the Sons of Nicholas Moſeley, Sc. ſhould have the ſaid 
Lands. The Court decreed them to nominate one within a Fortnight, otherwiſe the Court 
would nominate one of the three Plaintitfs, | 


And he deviſed, that (in Caſe he ſhould die without Iflue 
Male) all his Manors, Lands, (5c. after the Expiration of the 
ſaid fifteen Years, ſhould be and remain to Edward Moſeley the 
Son (now Defendant) and the Heirs Males of his Body, and for 
Default of ſuch Iſſue to Edward the Father (one of his Execu- 
tors) and the Heirs Males of his Body; pon Condition, that the 
faid Edzvard the Father ſhould, within five Years after the ſaid 
'Teſtator's Death, purchaſe with his own Money (but to be re- 
imburſed with Intereſt to him upon Intereſt, out of the Profits 
of the Premiſles, ſo ſoon as may be after the ſaid fifteen Years 
expired) ſo much Lands in England as the Purchaſe thereof 
would, bona fide, amount to 7000 /. of a good Eſtate in Fee, 
in the Name of himſelf and the ſaid Anne; and that within fix 
Months after the ſaid Purchaſe, to ſettle the ſame to the Uſe of 
the ſaid Nicholas the Plaintift (Brother of Edward the Execu- 
tor) for Life, without Impeachment of Waſte, and after his De- 
cca'e to the Uſe of the ſaid Plaintiff Ofzyald, and the Heirs 
Mates of his Body, Remainder ever to the other Sons of Ni- 

1 cholas 


Death for the Payment of his Debts, Ge. 
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cholas, and the Heirs Males of their Bodies, ſeverally, ſucceſ- 
fively and reſpectively in Tail Male; and for Want of ſuch Iſ- 
ſue, to the Ule and Behoof of the Defendant Fazard the Fa- 
ther, his Heirs and Aſſigus for ever. | 

And, in Default of ſuch Settlement, then the Uſes before li- 
mited of the ſaid Edward's Lands, to Edward the Son, and the 
Heirs Males of his Body, and the Uſes to Edvard the Father, 
and the Heirs Males of his Body ſhould ceaſe, and then and in 
that Caſe, or in Caſe of Performance of the ſaid Condition, and 
that Ederard the Father and Son ſhould both die without Iſſue 
Male of their Bodies, then the ſaid Manors and Lands were de- 
viſed by the ſaid Teſtator, and the Reverſion and Remainder 
thereof (expectant upon the ſaid Eſtates-Tail) to the ſaid Anne 
Moſely and Edward Moſeley upon Truft, that they and their 
Heirs ſhould ſettle the ſame upon ſuch of the Sons of the ſaid 
Nicholas the Father, as they ſhould think fit, and moſt wor- 
thy and hopeful, and the Heirs Males of his and their Bodies, 
with other Remainders over to ſuch other Perſons of the Name 
and Blood of Sir Edward the 'Teſtator, and the Heirs Males of 
their Bodies, as the ſaid Aune and Fdward Moſeley, and their 
Heirs, ſhould think fit, it being his Deſire, that his Lands (ex- 
cept what was excepted) ſhould remain in his Name and Blood 
ſo long as it ſhould pleaſe God to permit the ſame. 

Sir Edward the 'Teſtator died 14 October 1665, without Iflue, 
and the ſaid Edzward the Father did not lay out 7000 J. of his 
own Money to purchaſe Lands as aforeſaid, pretending the Will 
was litigated, ſo that the Uſes limited by the ſaid Will to the 
ſaid Edward the Son and Edward the Father in Remainder, 
concerning the Teſtators own Lands, are, by the Direction of 
the ſaid Will, ceaſed and determined ; and the Limitation of the 
Reverſion in Fee to the ſaid Edward the Father, and to Anne 
Moſeley upon the ſaid contingent Remainders is veſted in them in 
Truſt for ſuch of the Sons of the faid Nicholas the Father, 
as they ſhall appoint, and the Complainants have deſired them to 
ſettle the ſame accordingly, which they refuſe; therefore, that 
they may execute the ſaid Truſt, and convey the Reverſion of 
the Lands (after the End of fifteen Years) to ſuch of the Plain- 


tiffs as they ſhall think fit, with ſuch Remainders over, as by 


the ſaid Will is directed; and that they may be decreed to de- 
clare their joint Conſents on which of the Plaintiffs they do a- 
gree to ſettle the ſaid Manors and Lands. 
The Defendant, Edzward Moſeley the Father, confeſſed the 
Will as the Plaintiff had ſet forth, but that the ſame was con- 
teſted both here and in the Conſiſtory Court at Cheſter and at 
Tor, and the ſame is ſtill depending; that it hath been likewiſe 
conteſted in other Courts of Law, and threatened to be tried 
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at Law, and that he hath moved ſeveral Times that the Will 
might be confirmed and decreed by this Court, that no more 
Trials may be had concerning it, but theſe Motions were al- 
ways denied, and as yet there is no final Sentence or Decree 
made for the Will; that ſeveral other Claims have been ſet 
up unto all, or the greateſt Part of the ſaid Eſtate, and ſome 
Part of it, to the Value of 700 J. per Annim, is recovered away, 
and more Suits are growing and ariſing about the ſaid Will and 
Eſtate, by which this Defendant hath been put to great Charges 
in defending, and hath, for that Purpoſe, already ſpent above 
4000 J. and the Plaintiffs have not contributed any Thing to- 
wards the ſaid Charges, or the Defence of the ſaid Will or E- 
ſtate, and the Deeds and Writings concerning the ſame are kept 
from him, and the real Eſtate is all ſettled by the Decree of 
this Court, upon Charles North and his Lady, and Sir 7h 
Maynard; ſo that the Plaintiffs have no Colour to claim any 
Thing by the Will; neither is this Defendant in Equity obliged 
to lay out 7000 /. of his own Money, until it be determined to 
be a good Will, and the Title by the ſame ſettled, that ſo the 
Eſtate deviſed may be a good Security for the Repayment there- 
of with Intereſt ; and that after the Eſtate is ſettled he may have 
his Charges and Expences which he hath laid out in Defence of 
the Will, and likewiſe his Debt of 1300 J. and Intereſt, due to 
him by the Teſtator at his Death, {atisfy'd and paid. 
ward the Son inſiſts on his Infancy, and Anne anſwers, 

that Edward the Father and Son have cxhibited their Bills to be 
relieved, which if they are, and the 7000 /. ſhall be laid out; 
there will be no need of any Nomination, and that there is owing 
to her from the ſaid Teſtator's Eſtate, for which ſhe ſtands 
bound for him, above 12000 J. and that there are ſeveral Rent- 
charges iſſuing out of the Manors and Lands, fome to her own 
Uſe, and others in Truſt for other Perſons, and that if ſhe join 
ina Conveyance of the ſaid Lands ſhe may thereby extinguiſh the 
ſaid Rent-charges, and therefore ſhe ought not to join in any 
Conveyance, to the Prejudice of her ſelf, or of any Perſon for 
whom ſhe is intruſted. | | 
The Decree was, that Fdzard Moſeley may have longer 
Time to lay out the faid 7000 J. in a Purchaſe of Lands, pur- 
ſuant to the Will, until ſix Months after his eldeſt Son, the o- 
ther Detendant Edvard, ſhall attain his full Age of 21 Years, 
being now about the Age of 17, unleſs the Will ſhall be con- 
firmed and ſettled before that Time by the Decree of this Court, 
or by the Agreement of all Parties who may conteſt the ſame, 
in either of which Caſes the ſaid Edward Mrſeley is to lay out 


the faid 7000 J. as aforeſaid; 


Arid 
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And that no Advantage ſhall be taken for not laying it out, 
and ſettling the Lands by the Time prefixed in the Will. 

That the Defendant Aune Moſeley and Edward Moſeley the 
Elder, do, within a Fortnight next after the entring this Order, 
nominate ſuch one of the Plaintiffs as they ſhall think fit, on 
whom to ſettle the Lands of the Teſtator after the End of 15 
Years, that it may ſtand as a Caution, leaſt the Executors, or 
either of them, ſhould die before ſuch Nomination, and ſo the 
7000 J. ſhould not be laid out as aforeſaid; and that if either 
Party ſhould fail to nominate within the Time, or that there 
ſhall be any Difference between them concerning ſuch Nomina- 
tion, then this Court will nominate one of the three Plaintifls, 
it being the Teſtator's Intent, that his Eſtate ſhould not be di- 
vided, but ſettled upon one Perſon; and the Plaintiffs may be 
at Liberty hereafter to move for Intereſt of the ſaid 7000 /. in 
Reſpect the ſame hath not been laid out within the ſaid five 
Years by the ſaid Will appointed. 


— — —_ 


William Ward and Humphrey Bowyer, Plaintiffs. 


Elizabeth Summer, Sarah Adams, Deborah Glo- 
ver, Widow, Thomas Davis and Elizabeth his 
Wife, and others, Defendants. 


Feme Covert Homas Davis, and Elizabeth his Wife, being poſſeſſed of 
N a perſonal Eſtate to a conſiderable Value, and of ſeveral 
1 Securities from the Plaintiffs and others, for Money lent, he 
qui red by the ſaid Thomas did, by Articles under his Hand and Seal, 
e the in Conſideration of the natural Love and Affection which he did 
Control of bear unto the Wives of the Plaintiffs Tard and Boyer, who were 
bengkul i his Daughters, aſſigned the ſaid real Securities of Land and Money, 
he had been and all the perſonal Eſtate he had or ſhould have, unto the 
a Feme Sole. Plaintiffs, their Executors, Gc. and did make them his Attor- 
nies to levy, ſue for, and recover the ſame equally between 
them, in his, or his Wite's, or 'Truſtees Names, and, by the ſaid 
Articles, declared that the ſaid Truſtees ſhould ſtand intruſted 
for the Plaintifls by equal Moieties; in Conſideration whereof 
they were to allow unto the ſaid Davis and his Wife for their 
Lives, 20 J. fer Aunum, by Virtue whereof the Plaintiffs be- 
came intitled to the Premifles, but that the Defendants the 
Truſtees had got the ſaid Securities and perſonal Eſtate, and diſ- 


poſed the fame as their own Eſtate. 
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And it appearing by the Anſwer of Elizabeth Davis, that 
ſhe put out ſeveral Sums at Intereſt, which ſhe had acquired by 
her own Induſtry, (being a Midzw#ife) and bought and ſold Goods 
as a Feme-ſole Merchant, and that ſhe had not any Mainte- 
nance or Eſtate from the ſaid Thomas Davis her Husband, for 
above eighteen Years, but that ſhe maintained both him, and her 
ſelf, and four Children, during all that Time, and had raiſed 
and paid her Daughters Portions being 400 J. apiece, and had 
paid 200 J. Debts which her Husband owed, and diſcharged him 
out of Priſon, and all this out of her own Money, and conti- 
nued to maintain her Husband, till lately he broke open her 
Cheſt, and took away her Plate and Money, and Securities for 
Money, and other Securities taken in the Name of the Wife of 
the Plaintiff Bowyer on the ſame Truſt, 

It was inſiſted for her, that ſhe ought not to be deprived of 
that Eſtate, becauſe her Husband had agreed by the ſaid Arti- 
cles, that ſhe who got it ſhould diſpoſe it at her Pleaſure, al- 
lowing him a Maintenance, which ſhe always did, and better 
than the now Plaintiffs propoſed to allow him. | 

And thereupon it was, by Conſent of all Parties, decreed, Thi; gems 
that the ſaid Eſtate ſhould be divided into Moieties, one to the to be a rea- 
Plaintiff, and the other to Eligabeth Davis, or to whom ſhe ns Dy 
ſhould appoint; and that the Plaintiffs and the ſaid Elizabeth by the civil 
pay unto the ſaid Thomas Davis 20 l. per Annum, during his 1 
Life, and that what Intereſt of Money ſhall remain in the Wife mas 
Hands of the Plaintiffs, and what they all have received, be make by her 
divided as aforeſaid, one Moiety to the Plaintiffs, and the other Frugality, 


Labour, or 


to Elizabeth, or to whom ſhe ſhall appoint. Induſtry, do 
belong to the 


Husband, as Services which the Wife owes him. Dem. 2 Vol. 183. 


And' that ſuch Part of the Articles, which giveth the Plain- 
tiffs all the Eſtate of the ſaid Thomas and Elizabeth his 
Wife, be diſcharged; and that Elizabeth do keep or diſpoſe 
what ſhe hath by Virtue of this Decree, or otherwiſe, and 
what ſhe ſhall hereafter acquire by her Induſtry, either by Gift, 
or by her Will, without any Control of the Plaintiffs, or her 
Husband, as freely as a Feme ſole may do. 


I Francis 


3 
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Francis Newman, Plaintiff. 


John Jones, Nicholas Treſilian, and David Groſſe, 


Defendants. 
Truſtee HE Intent of this Suit was, to have a Bond of 85 /. which 
22. Treſilian gave to Jones, to be aſſigned to the Plaintiff, 


by the Con- With Authority to put the ſame in Suit. 


ſent of him 
for whom he is intruſted, is no Breach of Truſt. 


The Caſe was, Hannibal Newman gave the Plaintiff Fan- 
cis 104 J. which was the Remainder of ſome Purchaſe-Mo- 
ney due from Groſſe to Hannibal for Lands, which Groſſe had 
purchaſed of him, and for which this Bond was given. 

' Francis Newman, the now Plaintiff, put this Bond in Suit a- 
gainſt Groſſe, but wanting Money to proſecute and proceed in 
the Action, he borrowed fourteen Pounds of the Defendant 

Bond left in Jones, and left this Bond in the Hands of Jones, as a Security 
the Hands for the Payment of the ſaid 14 /. 


of another, 
as a Pledge to ſecure the Payment of Money borrowed. 


Afterwards it was agreed between the Plaintiff Francis Nezw- 
man and Groſſe, that he the ſaid Groſſe ſhould have his Bond 
delivered up; he entering into a Statute to Jones for the Pay- 
ment of 130 J. in 'Truſt for the Plaintiff Francis and Fones, 
was to have no Benefit thereby, but only to repay himſelf the 
ſaid 147. and Intereſt thereof, 

Treſilian, by a Judgment prior to this Statute, extends the 
Lands of Groſſe, and then Jones, in Conſideration of 85 J. to be 
paid to him, aſſigns this Statute to Treſilian, and takes his Bond 
for the Payment of the ſaid 85 J. which Francis Newman, the 
now Plaintiff, inſiſted to have aſſigned to him. 

But it was argued for Jones, that he had Power given to him 
by the Plaintiff Francis under his Hand and Seal, for what he 
did in compounding the Debt with Tyeſilian, and in taking his 
Bond for the 85 J. | 1585 


Thereupon the Court acquitted him from any Breach of 
Truſt or Fraud, and decreed him to account for what he had 
recovered or received of Treſilian, but his Coſts and Charges 
in ſuing or recovering the ſame, together with his own Debt of 
14 J. and Intereſt to be allowed, and alſo his Coſts in this Suit, 
ſince the Anſwer came in; and that what remains after ſuch De- 
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ductions ſhall be paid by the ſaid Zones to the Plaintiff Francis, 
with Intereſt from the Time he received it. 


Richard Preſtidge, Plamtiff. 


Richard Eden, and John Bridgman, by his Guardian, 
Defendants. 


And 
Between John Bridgman, by his Guardian, Plaintiff, 


And Edward Preſtidge and William Taylor, De- 
fendants. | 


tor de Bonis 


Mary the Widow and Adminiſtratrix of Edward Pre- of 
ſtidge, who was poſleſſed of a long Term for Years of Lands in an Admini- 
the Bill, c. ſued the Defendants, who were Executors or Lega- 2 ." 


tees of the ſaid Mary, they having got the original Leaſe and gate was pot- 
the Aſſignment; and other Deeds and Writings concerning the ſeſſed of a 


1 Plaintiff being Adminiſtrator de Bonis non, Oc. of Adminiſtra- 


Premiſſes; and that the ſame might be delivered up to him, and oj ww 
that they might diſcover their Title. birs this Bill 
againſt the 


Defendants, who had the original Leaſe and the Aſſignment thereof, and they were decreed 
to deliver it up. 


It was inſiſted for the Defendants, that Mary, at the Time 
Adminiſtration was granted to her of the Eſtate of the ſaid Ed- 
ward, was oppoſed by ſeveral of his Relations, to whom ſhe 
was compelled (by a Sentence of Allocation in the Spiritual 
Court) to pay 85 J. and that afterwards ſhe aſſigned the Pre- 
miſſes to the Defendant Brideman in Truſt for her ſelf for Life, 
and by her Will ſhe deviſed the ſame to him, and made him 
ſole Executor. OE | 

That a Trial at Law was had between the now Plaintiff and 
the Defendants concerning the Premiſſes, and the Plaintiff was 
Nonſuit; but the Reaſon of it was, becauſe the Defendants re- 
fuſed to produce the ſaid Deed of Aſſignment at the Trial, con- 
trary to an Order of Court for that Purpoſe. 


Therefore it was decreed, that they do deliver up the 
ſaid Deed of Aſſignment, and all other Deeds and Writings 
oh to 


bo ; Term. Hill. 25 Car. 2 Anno 1673. 


to the Plaintiff concerning the ſame, that he may be enabled 
to procced at Law to try the Title. 


—_—_ * 


Francis Vanaker, Eſq; Plaintiff. 


Edward Naih, E [q; Robert Leeſon, Thomas Hiemp- 
ſall, and John Johnſon, Defendants. 


Bill againſt HE Plaintiff, who was Son and Heir, and alſo Executor 
the Commiſ- of Nicholas Vamaker his Father, ſued the Defendants as 


ſioners and 


Aſſignecs of Commiſſioners and Aſſignees of a Statute of Bankruprcy againſt 


a Statute of one She/bury ; and this was, to be let in to pay his Contribution- 
Bankruptcy, 


do be Ic J. Money, and to have a proportionable Benefit of the ſaid Bank- 
to the Sta- rupt's Eſtate amongſt the Reſt of his Creditors- 


rute, paying 
Contribution-Money ; decreed accordingly. 


The Caſe was, that She/bury, who was a Scrivener and A- 

gent for the Plaintiff's Father, had got ſeveral Thouſands of 
Pounds of the Father's Money in his Hands, for which the Fa- 
ther had only Shelbury's ſingle Bonds, on ſome of which he got 
Judgment and Execution on She/bury's Goods, which were ap- 
praiſed at a leſs Sum than was due, Part whereof came to the 
Father's Poſſeſſion in his Life-time, or to his Bailiff, one Reeves, 
after his Death, and were ſold by the Father, or the ſaid Reeves, 
but no Part thereof came to the Plaintiff or his Aſſigns. 
That a Commiſhon of Bankrupt was ſued out againſt the ſaid 
Shelbury by the Defendants, who pretend, that She/bury had 
committted an Act of Bankruptcy before the Father had obtained 
any Judgment againſt him. 


That Leeſon and Naſh have brought ſeveral Actions againſt | 


the now Plaintifl and his 'Truſtees, in three of which Actions 


they were nonſuited ; that in another Action he had obtained a 


Verdict for 920 J. ſince which the Plaintiff, before any Aſſign- 
ment made of the Bankrupt's Eſtate, hath offered to pay his 
Contribution-Money, and that the Defendants promiſed he ſhould 
have Notice before any Aſignment made, and come into the 


Statute, but yet have excluded the Plaintiff, who is a Creditor 
for above 6000 /. principal Money. 


The Commiſſioners inſiſt, that they found She/bury a Bankrupt 
before the Father's Judgment, and the 4//ignees ſay they have 


recovered againſt the Plaintiff 53 J. Damages in an Action of 


Trover for Shelbury's Goods in his Hands, and they all denied 
any Promiſe to give him Notice when a Diridend ſhould be 
| made 
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made by any Alignment, and that before it was made the 
Plaintiff ſhould come in; and that he could not expect it, be- 
cauſe he never paid any Thing towards the Charge of the Com- 
miſſion, nor had given any Aſſiſtance to the Diſcovery of the 
Bankrupt's Eſtate, but had rather concealed it, and converted it 
to his own Uſe; ſo that he could not be intitled to any Relief, 
having not ſought it, and paid his Contriburion- Money as di- 
rected by the Statute of Bankrupts; and they plead the Verdict 
and Judgment obtained at Law againſt the Plaintiff, which upon 
Argument had been heretofore allowed. 5 

But now the Counſel for the Plaintiff offering, that he ſhould 
ſtand in his Father's Stead, and be accountable for all that the 
Father had received of the Bakrupt's Eſtate, according to the 


real Values the fame were. appraiſed at in the Inventory thereof, 


and that he ſhould pay a reaſonable Proportion of Contribution- 
Money, ſo that he might be let into the Statute. 


It was decreed, that he ſhould ſtand in his Father's Stead, 
and come to an Account with the Defendants for the whole E- 
ſtate of the Bankrupt, according to the real Value thereof, to 
be appraiſed in an Inventory, and that before the 17th of March 
he pay into the Hands of the Treaſurer appointed for the Bene- 


fit of the Creditors, the ſaid Sum of 920 J. which he had re- 


covered, and acknowledge Satisfaction on the ſaid Judgment at 
his own Charge; that then the Recogniſance entered into by the 
Plaintiff and his Sureties on continuing the Injunction in this 


Cauſe, be vacated ; and that before he be let in as a Creditor, 


he pay to the ſaid Treaſurer Contribution- Money, according to 
the Bulk of his Debt, ſo that the Contributions of all the Cre- 
ditors may be reduced to an Equality according to their re- 
ſpective Debts; and thereupon he is to be admitted into the 
Statute, 


— 
— — eh 


The Lord Willoughby and others, Plaintiffs. 
Dixie and others, Defendants. 


T* HE Caſe was, the Lands in the Bill mentioned were, 
Lands were 


deviſed, bur 


| deviſed to the Plaintiff, ſubje& to a Proviſo for the Pay- 


_— 


ment of 2000 /. to the Defendants, within three Years after the ſubje& to a 


Death of the Teſtator; which Money being brought into Court, 
the Plaintiff prayed, that he might enjoy the Lands diſcharged 


Proviſo for 
the Payment 
of 3000 J. 
which Mo- 


ney being brought into Court the Lands were diſcharged from the ſaid Proviſo. 


4 from 
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from the Penalties in that Proviſo againſt the Defendants, and 
all claiming under them. 


And it was decreed accordingly ; and that the Defendants be 
at Liberty to take it out of Court. | 


—_ 1 — x 
2 


—_— — — — 


Mary and Elizabeth Needham, Plaintiffs. 
fo 6* STE CF 
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Sir Henry Vernon, Sir John Booth, and others, 
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| HE Plaintiffs Tas Daughters o the Tiinurry) and | 
{hs "ogy Robert his Son, and their Brother, came to have the Be- 


Portions for nefit of a Settlement made by their Father (in which the Bro- 
Daughters, ther joined) in the Year 1652, by which the Father and Son 
pen F. conveyed the Premiſſes to the Defendants in Truſt, for raiſing 


Marriage 1500 J. apiece for the Portions of the Plaintiffs, and of Doro- 
with the et 722) and Katharine, two other of their Siſters, payable at their 


the Truſtees, ſpective Marriages, with the Conſent of the Defendants, or 


Sn but if he major Part of them, and for their Maintenance in the mean 
they marry 


ar Porn Time; and that if they ſhould be unmarried when their Por- 


Conſent, tions ſhould be raiſed, that then the Defendants ſhould diſpoſe 
then to re- the ſame to the beſt Advantage they could, to the Intent that 


— i ">, the Plaintiffs and their Siſters ſhould receive the Increaſe 


The Daugh- thereof, for their yearly Maintenance till their reſpective Mar- 
ters were 


* riages; and if they married 2wizhour ſuch Conſent, then the Por- 


ver intended tion of her ſo marrying ſhould remain over to another. 
to marry, 


but to lay out their Portions in a Purchaſe of Annuities for their Lives 
they ſhould have their Portions without being married. 


; decreed, that 


Anno 1653, the Lord Kilmurry died, and the Defendants the 
Truſtees have ever ſince received the Rents and Profits of the 
Lands conveyed to them in 'Truſt as aforeſaid; and the ſaid 
Portions are raiſed, and the Plaintiffs being now advanced in 
Years, intend not- to marry, but to lay out their reſpective 
Portions to purchaſe Annuities for their better Support and 
Maintenance. VE | 

The Queſtion was, Whether the Plaintiffs oneht to receice 
and have their Portions at their own Diſpoſal, before they were 
married with Conſent as aforeſaid. ; 

And it being admitted, that if either of them ſhould die be- 
fore Marriage, that the 1 of her ſo dying would go to her 
Executor or Adminiſtrator ; and they offering to give the Tru- 
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ſtees reaſonable Security to indempnify them from any Claim or 
Pretence of the other Defendants, who were Infants, (and Chil- 
dren of Charles Lord Viſcount Kilmurry) to whoſe Uſe the 
faid 1500 J. of ſuch Daughter, marrying without ſuch Conſent 
as aforeſaid, was limited by the ſaid Settlement. 


The Court decreed it accordingly; and that the 1500 J. a- 


piece be paid to the Plaintiffs, they giving ſuch Security as a- 


foreſaid, and that upon Payment thereof the Truſtees ſhall de- 
duct the Charges of this Suit. 


William Medley, Plaintiff. 
Nicholas Martin and John Rows, Defendants. 


And 
Nicholas Martin, Plaintiff, 


And William Medley, William Harrington, John 
Rows and Samuel Medley, Defendants. 


7 
W Iltliam Harrington, the Defendant, being ſeiſed of the Lands in 
Lands in the Bill (and which were in Mortgage to one deten 


ft vere pur- 
Hillerſden for 800 l. for 99 Years) contracted with Milliam chaſed in 
Medley for the Sale thereof, who was to pay for the Purchaſe 28 ; 
. me 
19500 in Truſt for 
8 | the Purcha- 
ſer. He, in whoſe Name they were bought, was a Debtor by Judgment; now if all the 


Lands, which were purchaſed in his Name, were in Truſt for the Purchaſer, then they could ez 
not be affected with the Judgment; but it appearing, that a Moiety was only in Truſt, 75 9, 


the Judgment-Creditor had Relief. 


William Medley (pretending to avoid the Trouble and Char- 
ges of levying a Fine, and foraſmuch as Samuel Rows was a 
Batchelor) would make this Purchaſe in Rows's Name, but in 
Truſt for himſelf and his Heirs; and that Samuel Rows ſhould 
diſcharge Hillerſden's Mortgage, with Part of the Purchaſe- 


Money, according to an Agreement made with Harrington the 


Vendor, but to keep the ſame on Foot to prevent all interme- 
diate Incumbrances. 6 
Accordingly Harrington the Vendor, did, by Fine and Deed 
inrolled, convey the Reverſion of the Premiſſes to Samuel 
Rows and his Heirs, and this was on the 19th of Zune "Wh 
an 


2.4. 


| 
| 
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and in Conſideration of 1950 J. paid by Sammel Rows (whereof 


the Mortgage-Money of 800 J. was Part) tho' by a Deed of 
Releaſe, dated about a Month afterwards, Harrington did ac- 
knowledge, that he received the ſaid Purchaſe-Money of Mil- 
liam Medley. | | 

But the Term and Eſtate of the ſaid Mortgage being at this 
Time veſted in one Elizabeth Huxley, ſhe by Deed, dated 20 
April 17 Car. 2. in Conſideration of 800 J. paid to her by Sa- 
muel Rows, did, by the Conſent of the ſaid Harrington, al- 
ſign the Premiſſes to one Fvzy/is and Hodgſon, in Truſt for Sa- 
muel Rows (to whom the Inheritance was intended to be con- 
veyed) for the Reſidue of the ſaid Term of 99 Years; and the 
ſaid Foww/is and Hodgſon, by Deed declared the Truſt of that 
Term aſſigned to them, was (after the Inheritance ſhould be 
veſted in Samuel Rows) to be for the ſaid Samuel Rows his 
Executors and Adminiſtrators. 

There were ſeveral Hearings of this Cauſe, and Trials di- 
rected upon this Iſſue, whether the Conveyances were upon Truſt 
and if ſo, then whether it was a Truſt for the whole Purchaſe- 
Money, or for Part, and for what Part; and upon a 'Trial had 
before the Lord Chief Juſtice Hale, there was a! Verdi& found 
for the Defendant John Rows, who was Brother and Heir of 
Samuel Rows, to whom the Conveyances were made, and upon' 
reſorting back again to this Court, the Lord Keeper Bridgman 
granted a new Trial, and then the Plaintiff had a Verdict a- 
gainſt 7ohn Rows. 

This and the croſs Cauſe came on again to a Hearing be- 
fore the Lord Keeper Finch, and then there were theſe other 
Ingredients in it ; 8 

. Nicholas Martin the Defendant (now Plaintiff) ſetting 
forth, that Samuel Rozws being accounted a very honeſt Man, 


he the ſaid Martin lent him 850 J. for which he had two 


Bonds, one was for 400 J. upon Condition to pay 200 J. the 
other was for 1000 J. upon Condition to pay 500 J. on which 


two Bonds he had obtained two 1 and that he had a 


Note under Samuel Rozwws's Hand for 130 J. and that Sammel 


Notos died inteſtate, and without Iſſue, ſo that the Premiſſes de- 


ſcended to 7ohn Rows as Brother and Heir to Samuel, and that 


he was intitled to the Equity of Redemption of the Mortgage, 


he having adminiſtered to the ſaid Inteſtate. | 

Martin exhibited his Bill in this Court againſt Zohn Roos, 
who pleaded the ſaid Leaſe of 99 Years, and the Aſſignment 
thereof, and that the Reverſion after, 99 Years deſcended to him ; 
and it appearing that it was only in Truſt, it was decreed, that 
John Rows ſhould convey to Samuel Medley and his Heirs, 
in Truſt for Villiam Medley, which he had done. 


3 | But 
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But afterwards, upon another Trial directed by the Lord 


Keeper Finch, and which was had before the Lord Chief Ju- 


ſtice 17:7- upon the aforeſaid Iſſue, and a Verdict thereon, that 


the ſaid Aſſignment of the Mortgage to Fozz/is and ] edle ſon, and 


likcwiſe the Conveyance of the Inheritance and Reverſion to 


the ſaid Smrel Rog as to one Moicty of the Lands, were in 


- 
#/ 


E 'T'rut for lian Medley and his Heirs, and as to the other 


2 7 ” a 
r 


. 6, 8 \ 2 P — * 
* + * N 2 * . 8 


Moiety in Truſt for Amel Rows and his Heirs. 

The Court decreed, that Martin enjoy one Moicty, in Satiſ- 
faction of his Debt by Judgment, and that Medley pay him one 
half of the clear Protits from the Time of obtaining the two 
Tudgments on his Bonds (neceſlary Charges deducted, and mode- 
rate Coſts to be taxed) and Martin to hold the ſaid Moicty 
till he ſhail be ſatisfied his Principal, Intereſt and Coſts, from the 
Time the Jadgnents were obtained, and Medley and his Heirs 
to have the other Moiety diſcharged from the ſaid Debt and 
Judgments ; that the Maſter may have a Commiſſion to ſet out 
the Moieties, and to aſcertain the Values thercof; that it may 
appear how far it will extend towards Satisfaction of the ſaid 
Debts and Intereſt, and how much will then remain to be ſa- 
tis1ed, 


Philip Lawrence, John Lawrence, ard Stephen 
Lawrence, Executors of Benjamin Lawrence, 


Plaintiffs. By Bill of Revi vor. 


Thomas Baskervile, Thomas Cupps, and Richard 
Jones, Defendants. 


HE Plaintiffs, as Executors of Benjamin Lawrence, ſue A Debtor 
for a Debt of 126 / due to their 'Teſtator from Francis 8 


Bastervile (Father of the Defendant Thomas Paoskervile) who, Truſt for 


by Deed dated 11 September Anno 1651, conveyed the Lands 1 ol 
Debts, 


called Temple- Deren, and other Lands, to the Defendants CHPPS the Execu- 
and 7ones, in Truſt for the Payment of this and other Debts, tors of the 
mentioned in a Schedule to the ſaid Deed annexed, and for 1 
raiſing Portions for his younger Children. of the Debt: 

or, he hay- 
ing prevailed with the Truftees to ſurrender the Land eharzed with the Debt ; all which 
was acknowledged by the ſaid Heir and Truſtees, but they ſay they permitted the Dehtee to 
retain a Rent of 15 J. per Annum, payable to the Debtor towards Satisfaction of the Debt: 
rang wang that it was not to go in Diſcharge of the Debt, for the Court had ne Croyvn:! 
o op 11. 


* 
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After the Death of Francis Baskercile the aforcſaid Tn 
Baskeroile, the now Detendan*', being his Son and Heir, pre- 
vailed with the "Truſtees to ſurrender the ſaid Lands to him, 
and afterwards he refuſed to pay the ſaid Debt, all which was 
owned by the Defendants the Truſtees; but they ſay they per- 
mitted the ſaid 'Feſtator, Benjamin Lawrence, to retain a Rent 
of 15 J. per Annum, payable to the ſaid Francis Baskcroile, up- 
on a Leaſe of certain Grounds, Parcel of the Lands conveyed 
to the ſaid Crzpps, and this was towards Satisfaction of the {aid 
Debt; and that by a Clauſe in the ſaid Deed of "Truſt, the De- 
fendants the "Truſtees had Liberty to ſurrender up the Lands to 
the Heir at Law, to enable him to make a Jointure to a Wife, 
which he has ſince made accordingly. 

The Court was of Opinion, that the permitting Francis Baſe 
kervile to hold this Leaſe, was not in Diſcharge of this Debt, and 
if any Rent was due and in Arrear to Francis Baskercile there 
was a Remedy at Law, and no Ground for this Court to ſtop it; 
therefore it was decreed, that the Debt, with Damages for the 
Forbearance from the Time it was charged on the Lands, be paid 
by the Defendant Baskerzile with Coſts ; all which were to be 

allowed and taxed by a Maſter. 


— 
2 
r 


Richard Tilſley, Plaintiff. 


Daniel Jevon, Defendant, Et econtra. 


1 HE Bill was Fo be relieved againſt a Bond of 4000 J. put 
ſtated and in Suit by the Defendant Jegon, conditioned for Per- 
balanced, 


formance of Covenants, in an Indenture of Copartner/hip be- 
and no Ob- Sh 1 . 
jection made tWeen the Plaintiff and him, and the Equity was, that at the 
co it in ſeven Time in the Bill mentioned, there was an Account fairly ſtated, 
22 de. made up, and balanced, of all Matters relating to the ſaid Co- 
ftard and partnerſhip between them; and that, after ſeven Years Acqui- 
yor.to look eſcence, the Defendant now pretends a Breach of Covenants in 
the ſaid Indenture, and had put the Bond in Suit, and yet during 
the ſaid ſcven Years did not charge the Plaintiff with one Error 
or Miltake in that Account. 
And it appearing, that the Defendant had received almoſt the 
whole Money on that Account to him, and the Reſt was to b 
paid when the Debts ſtanding were got in. | 
'The Court decreed this to be a good Account, and that the 
Defendant ſhould not look back into it, but deliver up the Bond 
to be cancelled, and the Covenants of Copartnerſhip, and a per- 
petual Injunction till that Time. | 


Anne 
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Anne Rogers, Plaintiff. 


Warwick Bromfield, John Winter, and Thomas 
Warr, Defendants. 


"HIS Bill was, to examine Witneſſes in perpetuam rei memo- An to per- 
A | Vee; REEF: petuate the 
riam, to prove the Will and Codicil of Henry Rogers, and Teſtimony of 


to diſcover his Eſtate, to which the Plaintiff was entitled by Vir- Witneſſes to 


. . * WI 
tue of the ſaid Will. oy vo ill 


a Suit is depending in the Prerogative Court concerning the Validity of the Will, 


The Defendants plead that there is a Cauſe now depending in 
the Prerogative Court, concerning the Validity of the ſaid Codi- 
cil, in which Court that Matter is proper to be determined. 

And the Court allowed this to be a good Plea, gror/que 'tis de- 


termined in the Spirizual Court whether the ſaid Codicil is to be 


proved or not ; but without Coſts. 


— 
* 


Dorothy Wallop, Widow of Henry Wallop, Plaintiff. 


The Earls of Shaftsbury, Sir Henry Vernon, Henry 
Wallop, and John Wallop, Infants, by their 
G eres an, Defendants. 


Obert Wallyp of IVexford in Ireland being ſeiſed in Fee of Truſt crea- | 
ſeveral Manors and Lands in that Kingdom, and in Eug- 388 


land, all which were forfeited to King, Car. 2. and veſted in him was to have 
by Act of Parliament, and were by his Letters Patent, 4110 13.7" 2 for 


of his Reign granted to the Earl of Northampton, Lord Trea- Condition 


ſurer of Eugland, and to Sir Orlando Bridgman, the Earl of ſheſertle her 
Shaftsbury, and Sir Hen. Vernon, and their Heirs, who by Leaſe on hte Hug. 


and Releaſe in Fuly 1572, conveyed the ſame to A. and B. up- band and 
on ſeveral Truſts, to raiſe ſeveral yearly Sums as a Proviſion and wr Cat 4 
Maintenance for the ſaid Henry and John Mallop the Infants; and a Time * 
amongſt the reſt there is a Truſt created, whereby the Plaintiff which ſhe 


Dordtby TValhp (in Caſe ſhe ſurvived her Husband) ſhould hare ods * 


an Eſtate for Life in ſeveral of the Lands mentioned in the Bill; not unleſs 


in which Deed of Leaſe there was a Proviſo, that if Dororhy her Ettate 
(ſurviving her ſaid Husband) ſhall not within eighteen Months at- =P no? a 
ter his Deceaſe, by ſome good Conveyance inthe Law, ſettle up- 1 
on the Defendant Fob: Mallop, and the Heirs Males of his Body 


12 ex- 
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expectant upon her Death, all her fourth Part of all her Manors 
and Lands in the Counties of Somerſet and Devon, and elſe- 
where, of which ſhe is ſeiſed of any Eſtate of Inheritance; then 
the Settlement upon her Life as aforeſaid (after the Death of her 
ſaid Husband) ſhould be void. 

That Dorothy ſurvived her Husband, and ſo became liable 

to make ſuch Conveyance within eighteen Months after his De- 
ceaſe, or to looſe the Benetit of the ſaid 'T ruſt. 
And ſhe having a real Intention to make ſuch a Conveyance, 
(viz.) to her ſelf for Life, Remainder in Tail Male to Fob: 
IVallop, Reverſion in Fee to her own Right Heirs, with a Power 
for her, during her Life, to make Leaſes thereof for twenty-one 
Years, or for three Lives, reſerving the ancient Rent; did declare 
ſuch her Intention to the Lord Shafrsbury, and Sir Henry Ver- 
non; and having adviſed about the E/tate for Life made to her 
ſelf, which was to be in lieu of ſuch Settlement to be made by 
her, and being adviſed that by the Intention of the ſaidProvito 
ſhe was required to execute a Letter of Attorney, by which ſhe 
would part with an Eſtate both in Law and Equity in her own 
Lands, and in licu thereof have only an equitable Eſtate to her 
for Life for her Jointure; and that liable to future Queſtions, and 
doubtful Expoſitions, by reaſon of many Limitations and Provi- 
ſoes, and that it might be dangerous to part with the fourth Part 
of her Lands, unleſs ſhe might be ſecured to enjoy her Eſtate 
for Life free from any Diſturbance, by the Defendants Henry and 
John Mallop, on whom the Lands are ſettled after her Life; 

Therefore ſhe made Application to the Lord Shaftrsbury, that 
ſome way might be contrived to ſecure her Eſtate for Life, who 
replyed, that by Reaſon of the Death of her Husband, the O- 
verplus of the Rents and Profits after the yearly 'Truſts per- 
formed, would amount to a conſiderable Sum, (which the Truſtees 
never intended to convert to their own Uſe) and after Payment 
of Debts, and ſuch incident Charges which they ſhould think fit 
to allow, they were willing that ſuch Overplus ſhould be as a 
Security to her for the quiet enjoying her Eſtate for Life; and 
that if ſhe would execute a Settlement of her ſaid 4th Part ac- 
cording to the intent of the ſaid Proviſo, then the Truſtees 
would ſecure her Eſtate for Life in Manner following, (c.) That 
the Defendant Fen. Mallop ſhould at his Age of 21 Years confirm 
it, otherwiſe the Truſtees will not then deliver up the ſaid 'Truſt- 
Eſtate to him, but ſuffer the ſaid Dorothy to enjoy it, until he 
ſhall attain to the Age of 24 Years; and that they may have Power 
out of the Profits to pay to the ſaid Dorothy any Sums they ſhall 
think fit ſor want of ſuch Confirmation, to ſecure her againſt John 
Mallop (in cafe Henry ſhould dye in his Minority) until ſhe is ſa- 
tisſied, but the ſaid 'Truſtees did not think it prudent to make any 
Alteration in the ſaid Deed without the Direction of this Court. 


3 Where- 


25 
„ 
+ > 


now Plaintiff, that if the Plea at Law thus pleaded by the now 
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Whereupon it was Decreed in manner as propoſed, and the 
Maſter to ſettle Conveyances for Dorothy to convey the Rever- 
ſion of her own Eſtate, Expectant upon her Death, with the 
uſual Power to make Leaſes for Twenty-one Years, Gc. and 
to direct a Security out of the Overplus of the Rents and Profits, 
cc. for Derothy's Enjoying her Eſtate for Life againſt Henry and 
John Ilaltop; and that the Defendant, the Truitees ſhall be in- 
dempnitied for what they ſhall do in Purſuance of this Decree. 


” 


George Rives, Plaintiff. 


Fdward Richards, and Katharine his Wife, Admini— 
ſtratrix de Bonis non, &c. of Robert Aſtin de- 
ceaſed, Defendants. 


7 Het E Plaintiff exhibited his Bill, to be relicved againſt a Judg- aig; wg 
ment at Law, obtained by the Defendant againſt Z0bn relieved a- 
Rives deceaſed, to whom the now Complainant is Couſin and gainſt a 


Heir; the Defendants having brought a ci Fac to revive the ſaid Juchmen. 


I obtained a- 
Judgment againſt the Plaintiff, gainſt his 
Anceſtor; 


the Judgment-Creditor pleads, that he brought a Scire Facias againſt the now Plaintiff, who 
pleaded that he had no Aﬀets by Deſcent, and therefore needs no Relief of this Court; 
the Plca was allowed. | 


The now Defendant (who was Plaintiff at Law) pleads, that 
tho' he did bring a Scire Facias to revive 1 againſt 
the now Plaintiff, as Couſin and Heir of John Rives; yet he the 
now Plaintift (then Defendant) pleaded to that Action, that he 
had not at the Time of the ſuing out the ſaid Scire Faciàs, nor 
at any Time afterwards, any Lands or 'Tenements from the ſaid 
John Rives, by Deſcent of Inheritance or otherwiſe, whereof 
the ſaid Zohn Rives was ſeiſed in Fee, at the Time of obtaining 
ſuch Judgment. | 

And therefore the now Defendant pleaded to the Bill of the 


Plaintiff (then Defendant) is true, he hath no Need of the Aid of 
this Court, and that his Bill tends to the falſify ing his Plea at Law 
to the ſaid Scire Facias. 

Which Plea the Court allowed, 


George 
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George Pitt, Eſq; and the Lady Chandos his Wife, 
as Plaintiffs. 


Richard Hill and Edward Broadway, Defendants. 


Bill to diſco- 


ver a Title, HE Bill was, to diſcover Meſne Conveyances, and to ex- 


= 7 amine Witneſſes to perpetuate their Jeſtimony, the La- 
wo Verdict, Ay Chandos making a Title to the Lands by the Will of her 


two Verdits, 

and Judg. former Husband. 

ment ob- ; 

tained in Ejectment by his Father, and a Writ of Poſſeſſion under which he claims ; and the 
Plea was allowed. 


x The Defendant Broadway pleads, That his Father had ob- 


tained two Verdicts and Judgments (whereof one was at Bar) in 
Ejectment, and had Poſſeſſion delivered by an Habere facias 
Poſſeſſionem, and that he and his Father in Conſideration of 
2000 J. had conveyed the Lands to Sidenham and Brandford in 
the Year 1658, and to their Heirs, and that this Defendant Broad. 
way, together with the. ſaid Sidenham and Bradford, did after- 
wards in Conſideration of 3000 J. convey the Premiſſes to the 
Defendant Richard Hill who now pleaded the ſaid Verdicts and 
Judgments, and Execution and Purchaſe ; and demands Judg- 
ment whether the Plaintiff ſhall be aided by this Court to im- 
peach his Title. N | 

The Court allowed the Plea, and diſmiſſed the Bill with 


Colts. 


«4. 
n_— 


$ir Thomas Nott, Adminiſtrator of the Lady Eli- 
zabeth his late Wife, Plaintiff. 


Sir Henry Frederick Thinn, Thomas Thinn, Eſq, 
Executor of Sir James Thinn, and Sir Thomas 
Thinn, and Roger Nott, Adminiſtrator of Sir 
Thomas Thinn deceaſed, Defendants. By Bill 
of Rewivor | 
Bill againſt 


an Admi- H E Caſe was, Sir Thomas Thinn the Elder, being ſeiſed 
„ of ſeveral Manors and Lands, (5c. and poſſeſſed of a perſonal 
ecurrix for Eſtate to the Value of 800007. and having made large Proviſion, 
a Legacy 


iven to the Wife of the Plaintiff, who by Articles was to make a Settlement of Lands, 
and Part of her Portion, on her; an Accompt was Decreed of the perſonal Eſtate of the Teſta- 


Lor. 
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for the Defendants his Sons, and having only one Daughter, 
the ſaid Eligabeth (married to the Plaintiff Sir Thomas Nvtt) 
to whom he by his Will deviſed 20000 /. and died, leaving 
Katharine his Wife Executrix, who, endeavouring to prove 
the ſaid Will, was oppoſed by Sir Zames Thin, and pending 
that Suit, Adminiſtration was granted to Sir Henwry Frederick 
Thin, who, by Virtue thereof, poſleſſed himſelf of a great Part 
of that Eſtate. 

That afterwards (275) in November 1640, the ſaid Lady Ra- 
tharine came to an Agreement with the Plaintiff Sir 7 homas 
Rott, by which he, by Articles between them, agreed to con- 
vey the Manors and Lands in the Bill, &c. to the Uſe of him- 
ſelf for Life, Remainder to the ſaid Eligaleth for Life, Re- 
mainder in Special Tail Male to him and his ſaid Wife, and to 
make up the Lands 500 J. per Auutin, if they ſhould fall fhort 
of that yearly Value, and thereupon the Lady Katharine agreed 
to pay the Plaintiff 10000 /. Part of the Portion of Eli galeth 
his Wife, and 5000 J. more as ſoon as the ſame could be raiſed 
out of Sir Thomas Thini's Eſtate, with which the Plaintiff (as 
ſoon as he received it, was to purchaſe 200 J. per Anim in 
Truſtees Names, as the Lady Katharine ſhould appoint to the 
ſame Uſes and Truſts as the former Lands, and in the mean 
Time to be put out at Intereſt for the Benefit of the Plaintiff; 
and in Caſe E/zzabeth his Wife ſhould die without Iſſue, then 
the ſaid 5000 J. and the Proceed thereof, was to be to the Uſe 
of tae Plaintiff alone, and that the remaining 5000 /. as ſoon as 


the ſame was raiſed, ſhould be diſpoſed, that if the faid Eli- 


gabeth ſhould ſurvive the Plaintiff her Husband, it ſhould be ab- 
ſolutely for her ſelf; and in the mean Time, and du- 
ring his Life, ſhe ſhould have 250 J. every Year out of the 
Proceed thereof for her private Uſe, and the Overplus to the 


Plaintiff, but if he ſurvived, then the ſaid 5000 J. and the Pro- 


ceed thereof, ſhould be to his Uſe. 
Purſuant to this Agreement the Lady Katharine Thin paid 


the Plaintiff 9000 J. and gave him a Bond for the Payment of 


i000 J. more, which ſhe promiſed ſpeedily to pay, but before 
the ſame, or the remaining 10000 J. was paid, the died, having 
made her Will, and the Defendant Sir Henry Frederick Thynn 
her Executor, who poſſeſſed himſelf of 5000 J. Eſtate, of which 
ſhe was poſſeſſed. 

Afterwards the Adminiſtration of Sir Thomas Thins Eſtate 
was, by Agreement between Sir Henry Frederick Thynn, and 
his Brother Sir Fames Thin, revoked, and a new Admini- 
ſtration thereof granted to Sir James Thin, whereby, amongſt 
other Things, they poſſeſſed themſelves of all Sir Thomas Thy:::'s 
Eſtate, and ought to pay the Plaintiff the ſaid 1000 J. fo 5 
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cured to him by the Bond of Katharine, and the remaining 
10000 .. to make up the Portion of the ſaid E galeth his Wie, 
he the ſaid Plaintiff being willing to perform the Agreement on 
his Part, purſuant to the Articles between him and Katharine, 
and to make a Settlement accordingly. 

All which Matter being confefled by the Defendants in their 
Anſwer, but only that the Plaintiff had not made a Settlement 
of near 500 J. yearly, as he agreed to do, and that the Defen- 
dant Sir Heiry Frederick Thin had been plundered of Part of 
the Eſtate of which he had poſſeſſed himſelf, it being in the Ci- 
vil War. | 

The Court decreed, that the 10000 /. be paid out of the E- 
ſtate of Sir Thomas Thyan, to the Plaintiff (the 1000 J. being 
paid pending this Suit) and to that End an Account was di- 
rected thus; | 

. That Sir Zeury Frederick Thynn account for the perſonal 
Eſtate of Sir Thomas Thynn deceaſed, which came to his 
Hands, or to the Hands of Dame Katharine Thynm, or any o- 
ther to her Uſe, and not already diſpoſed to diſcharge any of 
his Debts or Legacies. 

That the other Defendant T homas T hynn account for ſuch E- 
ſtate of the Teſtator Sir Themas Thun, which came to the 
Hands of Sir James, or young Sir Thomas, the Father of the 
ſaid Defendant Thomas T hinn, ſo far as he hath Aflets of their 
Eſtate, he being Executor to both of them. 

And the Maſter to examine how much of the perſonal Eſtate 
of old Sir Thomas Thinn the Teſtator, came to the Hands of 
Sir Henry Frederick Thymn, or to Dame Katharine Thynn, 
and alſo what came to the Hands of Sir James Thin, or to 
the Hands of his Brother Sir Thomas Thinn reſpectively, and 
what Aſſets the Defendant Thomas Thinn hath of the Eſtate of 
Sir James or Sir.T homas T hinn his Father, and to ſtate the ſaid 
Accounts ſeparate, and if any of the Eſtate was taken away by 

Force and plundered, to ſtate the ſame ſpecially, Gc. 


Sir Thomas Trevor, Plaintiff. 


Suſan Leſquire and Scipio Leſquire an Infant, &c. 


Defendants. 


Demurrer to 


a Bill for HIS was a Demurrer to a Bill for Scandal and Imper- 
Scandaltoba- tinency, the Intent of it being only to aſperſe and ſcanda- 


nee ay Bong lize the Defendants, and to baſtardize the Defendant Scipio, and 
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to ſet aſide and overthrow the Marriage of his late Father with 
the other Defendant Sinn, his Mother. 

Firſt, That the Matter ſuggeſted concerns the Validity of a 
Marriage and Legitimacy of the Defendant Scipio, which is pro- 
perly triable at Common Lace, and not elfewhere; and for that, 
if the Defendant Scipio is illegitimate, as tis ſuggeſted, then 
Edmund Leſquire, for whom, and in whoſe Behalf this Bill is 
brought, may recover at Law. | 

And for a farther Cauſe of Demurrer, that if Scipio is a 
fictitious Son, and ſet up by the Defendant Suſe; on Purpoſe to 
prejudice the Title of Edmund, as is ſcandalouſly charged in 
the ſaid Bill, the ſame is a great and notorious Crime, and the 
Defendant for that Reaſon not bound to make any Diſcovery 
thereof upon Oath, whereby to ſubje& herſelf to the Penalty of 
the Statutes and Laws of this Realm., 

And for that the ſaid Bill is a ſcandalous and an impertinent 
Libel, and for other Cauſes and Imperfections and Errors the De- 
fendant did demur to the whole Matter thereof. 

Which Demurrer was allowed by the Court, and that the 
Bill be taken off the File and burnt. 


- - - WW 4 »- = 
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Hir Chriſtopher Turner and Hir Philip Warwick, 
Plaintiffs. 


Hir Oliver Boteler and dtvers others his Tenants, 
| Defendants. 


> 


T HERE being great Differences between Sir Oliver Bote- A Dogd, by 
lere, and Dame Anne his Wife, it was at laſt agreed, — 4 gel 
that ſhe ſhould have a ſeparate Maintenance of 300 J. per Au- greed to al- 
num to be ſecured out of certain Houſes in Eag/e-Court in the . — Apes 
Strand, which Agreement was confirmed by Deed, dated 2 2 Mainte- 
March Anno 22 Car. 2. which was a Demiſe made by the {aj nn wes. 
Sir Oliver to the Plaintiffs in Truſt for the Wife, (vs.) that — 4 ul 
they ſhould, out of the Rents and Profits thereof, pay unto her cree of this 
the clear yearly Sum of 300 J. or to ſuch Perſon and to ſuch ©**** 
Uſes as ſhe, during the Coverture, ſhould by Writing direct 

and appoint ; and for Default of ſuch Appointment, then to pay 

the ſame into her own Hands by quarterly Payments, it being to 

be at her own Diſpoſal, and as a ſeparate Maintenance, and that 


Sir Oliver ſhould not intermeddle therewith. but that the Reſi- 


9 


3 due of the Rents and Profits ſhould be to his own Uſe. 


| | Theſe 
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Theſe Houſes being in Leaſe to the Defendants, who were Te- 
nants to Sir Oliver, the Truſtees exhibited their Bill againſt them 
to diſcover upon what Terms, and under what Rents they held 
the ſame, that they (the Truſtecs) might be the better enabled 
to perform this "Truſt, and the rather, becauſe they had refuſed 
to pay the Rents, and to attorn to them the ſaid Truſtees. 

And ſome other Suits and Differences afterwards ariſing be- 
tween the ſaid Sir Olicer and his Lady in the Spiritual Court, 


upon his refuſing to perform the ſaid Agreement, and to make 


a farther Allowance towards the Maintenance of a Daughter, 
and defraying the Expences of her Suits, which had coſt her more 
than 300 J. and likewiſe ſuch another Sum (ig.) 300 J. in maintain- 
ing her Children, all which was ſubmitted to the Amard of the 
Lord Shafrsbury, and Secretary Coventry, it was conſented, 
that a Decree of this Court, ſhould paſs, and accordingly a De- 
cree was made by the Lord Keeper Nottingham. 

That Sir Oliver ſhould forthwith pay to his Lady, or to 
her Uſe, all the Arrears of the ſaid 300 J. per Aunum, and to 
continge the Payment thereof according to the ſaid Deed, da- 
ted in March 22 Car. 2. 

And likewiſe ſhould pay her 80 J. per Annum, to be ſecured 
to the Truſtees on the ſame Houſes, and this for the Mainte- 
nance of his Daughter by quarterly Payments : the firſt Payment 
to commence from Lady day laſt, and to continue till her Mar- 
riage, and that ſhe ſhall live and continue with her Mother, and 
be educated by her. 

Decreed likewiſe, that Sir Oliver conſent to a Sentence of Se- 
paration in the Spiritual Court, and thereupon the Excommuni- 
cation he lies under to be abſolved, and he to be at the Charge 


of both. _ | „ 
And that Sir O/iver, the better to ſecure the ſaid Payments, 


| ſhall deliver into this Court all the Counterparts of his Tenants 


Leaſes for the equal Benefit of all Parties, and the Tenants ſhall 
attorn to the Truſtees, but Sir Oliver ſhall have Power to renew 
and to let new Leaſes, according to the Deed of ſeparate Main- 
tenance, and to receive the Rents of the 'Tenants until he ſhall 
make Deſault of Payment of the ſaid yearly Sums, and the 'Tru- 
ſees to execute a Counterpart of ſuch Deed of ſeparate Main- 
tenance, and a perpetual Injunction to ſtay all Proceedings in the 


vv .. Eccleſiaſtical Courts, and in the Delegates, for Alimony; and 
Sir Oliver not to diſturb the ſaid Anne in her Perſon, or meddle 


with any Goods ſhe ſhall acquire during the Separation, or which 


_ ſhe ſhall uſe for her Conveniency. 


3 William 
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William and John. Penrice, Executors of John Pen- 
rice their Father, Plaintiffs. | 


William Parker, Eſq; Defendant. 
THE Plaintiffs by their Bill demand 200 J. which they af- The Execu- 


; p | f 
firm the Defendant agreed to give their Father, (who was Counſellor 


a Counſellor at Law) for his Advice and Pains in ſeveral Cau- u Lav bring 
1 Or a 


ſes, in which the Defendant was concerned. Sum in groſs, 
2 for Advice 
and Pains taken by their Father, in Cauſes in which the Defendant was concerned. The Defend- 


ant Demurs for that 'tis within the Statute of Maintenance, for a Counſellor to contract for # 


Sum in groſs, for Fees to be paid upon the Event of any Cauſe ; the Demurrer was good, 


To which the Defendant demurred, und for cauſe ſhewed, 
that if he ſhould anſwer the Bill, it would draw him under a Pe- 
nal Law, it being againſt the Courſe of all Courts of Juſtice for 
any Counſellor at Law, to make ſuch a Contract as in the Bill is 
ſuggeſted for his Fees in a groſs Sum, to be paid upon the Event of 
any Cauſe. Therefore this is a Bill of ſuch a Nature, as ought 
not to have any Countenance in a Court of Equity. 

The Court allowed the Demurrer. 


* * * Y 4 
„ —_ 


— — 


The Portreeve and Burgeſſes of Chard, in Com. 
Somerſet, and the Churchwardens and Overſeers 
of the Poor there, and William Bragg, Plaintiffs. 


Richard Opie, Defendant. 


| 1 7 , 7 eviſe of 
HIS Suit was, to recover a Charity given to the Poor ef evil of 2 


the ſaid Town of Chard; the Caſe was thus: a Charity, 
| | ET good, tho* 
not ſurrendered to the Uſe of the Will, for tis a good Appointment within the Statutes of cha- 
ritable Uſes, 5 | ; 


. Richard Harvey being ſeiſed of ſeveral Freehold and Co- 
pyhold Lands in the Counties of Norfo/k and Cambridee, (but not 
having ſurrendered the Copyholds to the Uſe of his Will) did a- 
bout 7uly 1663, deviſe the ſame to his Uncle Abraham Helditch 
for Life, with a Power to make farther Eſtates thereof, until 
450 J. be raiſed towards Satisfaction of his Debts due to his ſaid 
Uncle, and to recompence him for his Charges and Induſtry, in 


recovering and ſettling the ſaid Lands upon him, (the Teſtator) and 
L 2 5 . after 


ä 
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after his Death, and the ſaid Sum of 450. raiſed, then to E/iza- 
beth the Wife of the ſaid Abraham FHolditch for her Life, Re- 
mainder to the Iſſue Male of their two Bodies, Remainder to Eli- 
zabeth their Daughter for Life, (provided the ſaid Eſtates be ſubject 
to the Payment of all his other Debts and Legacies) Remainder 
to the 'Town of Chard, (being the Place of his Birth) to build an 
Floſpital, whereof he appointed the Plaintiff” Bragg and others, 
Guardians and Overſecrs for ſuch a Number of Poor as named in 
the ſaid Will. | 
That all the Eſtates, limited to Ho/ditch and his Wife and 
Children, were all determined by their ſeveral Deaths without If- 
ſue; and that Bragg is the only ſurviving Guardian; and that 
the Defendant Opie was in Poſſeſſion of the Lands, and had the 
Deeds and Writings concerning the ſame, pretending a Title by 
Mortgage and other Conveyances from Richard Harvey the 
Teſtator's Uncle ; though if any ſuch Mortgage was made, it was 
aſſigned to the ſaid Opie and Holditch, and kept on Foot for the 
Benefit of the Teſtator, and hath been long ſince ſatisfied, for that 
the Poſſeſſion of the Lands in the ſaid pretended Mortgage was 
t An Eftate by an f Award made between the Teſtator and his ſaid Uncle 
was awarded F{groey, delivered to him, (the 'Teſtator) and he continued in the 
3 Poſſeſſion thereof during his Life, without any Claim, from or by 


Poſſeſſion the Defendant Opie, or any other Perſon, till many Years after 


parſuant to Hi eath . 
the Award, is D - OC 


and deviſed The Defendant Opie denied that the 'Teſtator had any Freehold 
it amongſt or Leaſehold Lands in Cambridgeſhire, but admitted there were 
| 2 Bla lome Copyholds there, which were not ſurrendered to the Uſe of 
and the De. Richard Harceys Will, which therefore deſcended to his Uncle 
fendant ha- Alarcey as next Heir; who being ſeiſed in his own Right of the 
f Copy holds, and poſſeſſed of the Equity of Redemption of a 
ward, and Leaſe of other Lands there held of CHriſt College in Cambridge, 
_ bern the Freehold and Leaſchold being in Mortgage to one Benjamin 
ſed it; the Layer; he this Defendant purchaſed Part of the Freehold of 
Purchaſe is Richard the Uncle in the Year 1664, for which he paid 130 /. 
_——_ having paid other Sums for redeeming the Mortgage, he the 
ſaid Opie in Conſideration thereof had a Conveyance made to 

him of the Freehold, and an Aſſi gnment of the Leaſchold, and 

the Equity of Redemption of Layer's Mortgage : And the 'Term 

of the College Leaſe being near expired, the ſaid Opze renewed 

the ſame, for which he paid 32 /. and 175. for Richard the Un- 

cle's Admittance to the Copyhold, and took a Conveyance of the 
Leaſehold from one Looſemore and his Wife, ſhe being the 
Executrix of the Mortgagee Layer, for which he paid 94 J. Gc. 

That on the 287 of Seprember 1666. Mraham Holditch grant- 

ed to Opie all the Freehold Eſtate in Norfolk, for the Conſidera- 

tion aforeſaid, and this was for the Term of 2000 Years, and 


deviſed to him the Norfo/z Copyhol/d, being about 7 or 8 J. per 
Ain. 
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| Aun. and both theſe Eſtates are let to one Tenant, and are (as, 


pretended) ſo intermixed, that the Copyhold cannot be diſtin- ” 2 
guiſned from the Freehold ; and it was by his Counſel in- 
liſted, that the Freehold of the Premiſſes ought not to come to the 
Plaintiffs till the ſaid Two thouſand Years are expired, or o- 
therwiſe determined, or at leaſt not until the 450 J. devi-ꝛ 
ſed to Abraham Holditch with Intereſt, and all other Debts” . 0 
and Legacies of the Teſtator are ſatisfied and paid. 2 

Nota, the Award aforeſaid was made in October 1658, and it 
was that Harvey the Teſtator ſhould pay to his Uncle and to 
Joam Harvey 20 l. a Year for Life, and 3 20 J. which the Uncle 
had borrowed of Layer upon the aforeſaid Mortgage; and that. 
before the 29th of September 1659, the Uncle ſhould aſſign and ' 
ſurrender to the Teſtatory all the Leaſchold, Freehold, and Co- 
PY yhold Lands in any Hel aeg except ſuch as he had conveyed 

8 y Perſon befo — September 165 8, and all bis Right. in La r 

Equity,” Ati 1 Releaſos4or Al Mattesbelvie Michaels“ KS ES . 

nt 1668. S - as 46 airs 

Now "itwaginlifte In th Part 5 He n that tho' \ Rk 
there Was uo Surrendr-of De. "fy ut Cambridee- :-  *"._ <p 
= ſhire, to the Uſe of Richard Th ey Will; yet that it was a Q 
> good Appointment within the Statutes 2 charitable Uſes, for the 
Uſe of the Poor ; and that by the Award, the 'Teſtator was enti- 
tuled in Equity to the whole Eſtate in Comb 4idgefhire; and that 
there ought to be an Account taken accordingly, the Defendant 
having full Notice of the ſaid 4ward and Will before his pretend- 
ed Purchaſe. 
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The Court decreed, that the Poor ought to have Relief 
in this Caſe, and that it ought to extend to all the Eſtate both 
in Cambridgeſhire and Norfolk, eſpecially ſince the Purchaſe 
made by the Defendant was after Notice of the Award, and in 
Defiance of it. 


ir William Powell, Baronet, Plaintiff. 24 * e 
John Godſale, Defendant. Serie” on eg, 2 he 


AT 


; 3 ES . . . 27 2 

= HE Bill was, to be relieved againſt a Bond of 00 T 2 A Perpetual . _ 
7 conditioned for Payment of 600. and which was given eee 3 e,. 
= avoce Fifty Tears ſince b Sir Peter Janlire deceaſed, (as Sure- Zing an old WE 


ty for and with one Philip BY ch) to ames Afale Bond of 50 
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the Defendant's Grandfather, the Plainti eing in Poſſeſſion of — Band. 
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pay his Debts and Legacies, the Defendant now endeavouring 


\ 


V V4. to charge; the Plaintiff as Executor of his on Wrong, and to 
-D \make the Premiſſes Aſſets, though in Probability this Bond had 
BY been long ſince ſatisfied, being ſo old, and Sir Peter only a a 


A *.\Q. > & & Fxrety for another, Who afterwards lived many Years in great 
DVR. N. . Credit, and the Bond never put in Suit fill now, though the 
; . N OE 


Defendant pretended it was delivered to an "Attorney about thir- 


* 


* 


Vear. 


A 
hay \ 
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* d. , Jong, it ought not now to be ſued; and therefore a perpetual 
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x MN N >: . the Lands by ſeveral Meſne Conveyances and Aſſignments from 


the Lady Pozvell, (the ſame having been formerly Part of the 
Eſtate of Sir Peter Yantore) and by him granted to others to 


4 * 
* 7 ow... I \ NJ N ; 
KS bend Teen Years ſince for that Purpoſe ; but he died in the Sickneſs 


3 $ .I It was decreed, that this Bond having laid dormant ſo 
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rents George Burt and John Holland, Reſpondents: 
Decree of HIS came before the Court upon Exceptions to a Decree 
ors bens wg made by the Commiſſioners for charitable Uſes, wherein 
ſioners of | 
charitable the Caſe was thus. 
Uſes con- 


firmed by the Court upon Exceptions taken to the ſaid Decree, 


fl. George Steers, late Rector of the Pariſh Church of Nezwds- _ 


gate in the County of wn did by his laſt Will give the 
yearly Rent or Sum of 10 /. per Annum for ever; iſſuing out 
of certain Lands in Surrey, towards the Maintenance of a young 
Scholar in Trinity College in Cambridge, which he directed 


ſhould be choſen by the Miniſters, for the Time being, of the 


them; And that the Scholar ſo to be choſen ſhould have the ſaid 7 
a. +407. ger Aunum for four Tears, and then anothex to be choſen, 
853 ade ſucceſſively one after another for ever; aid the Scholar 
3 to be of the Pariſh of Newdigate, if any ſuch may be found}; and 
1 5 if not then 20 be the Son of ſome Poor godly Parents within 15 © 
„ Miles of Newdigate, in the reſpettive Counties of Surrey ans 
Siſex. = = 
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reſpective Pariſhes of Neꝛudigate, Oakley and Darking in the 5 
ſaid . County, and of Ruſpur in Suſſex, or the major Part of 
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And whereas William Tendone, the laſt Scholar, had received 
this Exhibition for four Years, which 'Time is now expired (72.) 
about Michaelmas 1671, and the Electors being equally divided 
about the Choice of another, two of them being for Hurt the 
Reſpondent, and the other two for one Mard in the Exception 


named. 
Thereupon a Commiſjton of Charitable Uſes was ſued out, di- 
rected to ſeveral Gentlemen in Surrey, who decreed, that the 


four Miniſters ſhould meet again within a Month, ec. and pro- 


ceed to the Choice, and if they diſagreed, then the Bilhop of 
IWinchefter ſhould chuſe one, and in Caſe of a Vacancy of the 
Biſhoprick, then the Guardians of the Spiritualties to chuſe one 
for the Purpoſe aforeſaid; and they decreed 10/7. of the Ar- 
rears of the ſaid yearly Rent that thould incur between the Va- 
cancy of a Scholar and the Election of another, ſhould be paid 
to 7ohn Holland for the Charges he had ſuſtained in the Suit of 
the ſaid Commiſſion, and the Reſidue of the Arrears to be paid 
to the next Scholar who ſhall be choſen. | 

The four Miniſters met again, but were ſtill divided, and 
thereupon the Biſhop of Wincheſter choſe Purt, as appears by an 
luſtrument under his Epiſcopal Seal. 


1. The Firſt Exception was, that the Commiſſioners of Cha- 


ritable Uſes had no Power to appoint the Biſhop of Mincheſter 


to chuſe this Scholar, nor the Guardian of the Spiritualties, 
Sede vacante. - 


2. The ſecond Exception was, that Burt the Scholar, thus 


choſen by the Biſhop, is the Son of poor Parents in Guitford. 
about 15 Miles from N. ewdigate., Hora, 


3. The third Exception was, that the Commiſſioners have no 
Power to diſpoſe of 10 J. Arrears of the ſaid Aunuity, in Man- 
ner as aforeſaid. SS 


Theſe Excepfions being debated by Counſel on both Sides, 
were over-ruled by the Court, and the Decree confirmed. 


Richard 


1 
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Richard Tyler, Gent. Plaintiff. 
Sir William Beyerſham, Defendant. 


Bill to be re- HIS Bill was, to be relieved againſt a Verdict and Judg- 
3 ment in Ejectment for a Meſſuage and Lands called Jeu- 
8 erg Farm, held of the Manor of Holbrook, for which Manor 
Judgment inthe Defendant agreed to give 4000 J. and for which Purpoſe 
10a Farm, Articles were ſcaled, and a Particular delivered by the Plaintiff 
which the Of every Parcel of the Lands, with the Abuttals and Bounda- 
of ring ries, and afterwards a Conveyance was executed thereof, and 
of the 14 4000 J. was paid, and the ſaid Manors and Lands were quiet! 


have to be enjoyed by the Defendant, and Jeuner's Farm by the Plaintiff, 


pen, va 2 


hended under general Words in the Purchaſe-Deed, but were never mentioned in the Parti- 


cular given before the Purchaſe was made, but enjoyed by the Vendor ſeveral Years after the 
Sale of the Manor. 'The Plaintiff was relieyed. | 


But the Defendant complaining, by a former Bill in this Court, 
that the now Plaintiff had infranchiſed. ſome Part of the Copy- 
holds held of the ſame Manor, of which he was ſeiſed before the 
now Defendant had purchaſed the Manor, and the now Plaintiff, 
by his Anſwer to that Bill, ſaid, that he, in the Rental given 
by him to the now Defendant, had made himſelf Tenant for 4 9. 
8 d. Quit-Rent, and that he bought Jenners Farm two Years 
before he bought the Manor, and did infranchiſe the ſame, but 
was ignorant thereof until he was informed by the Defendant, and 

therefore offered to become "Tenant to him at the ſame Rent, or 
in the ſame Quality, or to make him any other Satisfaction for 
the ſame, in which Cauſe the now Defendant did not think fit to 
proceed. 

But taking Advantage of the general Words in the Convey- 
ance made to him of the ſaid Manor (27g. ) with all its Rights, 
Members and Appurtenances, would thereupon include Jenner's 
Farm, or at leaſt ſo much thereof as was Copyhold and held of 
the ſaid Manor, tho' the ſame was never agreed or intended to 
be fold and conveyed with the ſaid Manor, nor mentioned in the 
Particular, and yet the Plaintiff hath offered to make any rea- 
ſonable Satisfaction for the ſaid Infranchiſement, with Coſts and 
Charges at Law in obtaining that Verdict in Ejectment; but the 
Defendant pretends, that he was circumvented, and that the Par- 
ticulars of his Purchaſe were not true, but the Plaintiff, by his 
Counſel, inſiſted, that tho' there might be a Miſtake, and the De- 
feadant not well uſed in this Purchaſe by relying on the Particular 
given in by the Plaintiff, and by truſting too much to him ; yet 
it appeared by the Confeſſion of the Defendant himſelf, and by the 
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Particular, and by the Deed of Purchaſe itſelf, that there was 


no Contract made for Zenner's Farm, neither was it valued, or 


intended to be fold, or mentioned in the ſaid Particular or 
Z Purchaſe-Deed, and it being fully proved, that the Plaintiff en- 
joyed the ſaid Farm (being 24 J. per Aunum) above 6 Years af- 
ter the ſaid Purchaſe of the Manor. : 

The Court was of Opinion, that the ſaid Farm could not, in 
Reaſon or Juſtice, be accounted Part of the Manor, and thereot 
declared, that the Plaintiff was intitled to Relief; and decreed, 
that he ſhould enjoy Zenner's Farm, with the Appurtenances, 
and that the Defendant regrant the ſame to the Plaintiff in ſuch 
Manner, as ſuch Part of it, which is Freehold, may be held by 
the Plaintiff and his Heirs, and ſuch Part of it, which is Copy- 
hold, may likewiſe be held by him and his Heirs, but ſubject to 
ſuch Rents, Duties, and Services, as before the Plaintift purcha- 
ſed the ſaid Manor, and that the Plaintiff ſhall pay to the De- 
fendant all Arrears of Rent for the ſaid Farm, ſince the Pur- 
chaſe of the Manor by the Defendant, and a perpetual Injunction 
to ſtay the Defendant's Proceedings at Law, (7c. 


Humphrey Wharton, Eſq; Exceptant. 


Charles and others, in Behalf of the Poor of War- 
cup and Blebarne in the County of Weſtmorland, 
Reſpondents. - 


HERE being an Annuity of 3 J. 6 s. 6 d. iſſuing out of a Decree of 
Cloſe called M-adow Powes in Kirby Thorien in the ſaid . 
County to ſeveral Charitable Uſes, which Cloſe was purchaſed Charitable 
by the ſaid Humphrey Wharton the Exceptant, and, as he pre- fes forPay- 
tends, zwithout Notice of the Charity. | Colts, Gf. 
The Commiſſioners for Charitable Uſes decreed, that the Ex- reverſes. 
ceptant ſhould pay to certain Perſons (in the ſaid Decree named) 
the Sum of 76 J. 13 5. 4 d. Arrears of the ſaid Annuity, and 
6/. 13 5. 4d. Coſts. | | 
This Exceptant excepts to the Money for Cyſts, as not within 
the Power of the Commiſſioners to decree. | | 
And offers to pay the Arrears of the Annuity from John Ilhar- 
tons Death, of whom he purchaſed the ſaid Cloſe, and redemiſed 
it to him for Life, ſo as he may be diſcharged of the Arrears in- 
curred before, that being the firſt Time (gg.) after the Death of 
Jobn Wharton, that this Exceptant had the actual Poſſeſſion of the 
laid Cloſe, which was decreed accordingly. 55 
And as to the Arrears incurred before John I harton's Death, 
and the 6/. 13 5. 4 d. Coſts, this Decree; as to ſo much thereof, was 
reverſed. | M William 
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William Legard and Grace his Wife, Plaintiffs. 
John Foot, Defendant. 


Bill to diſ- & 3 HIS was a Bill to diſcover ſeveral Matters relating to the 


cover ſeve- Eſtate and Affairs of one Nicholas Coſſens deceaſed; to 
ral Matters, 


exc. the De. Which the Defendant pleads, that he was employed as Attorney 
fendant and Solicitor for the ſaid Cyſſens in ſeveral Cauſes, and in ſeveral 
gona, that Courts, and that he faithfully managed the ſaid Cauſes for his 


C Was 


i: ; | 
torney, e. Client, and ought not to make any Diſcovery thereof to the 


bs 2 Plaintiff, in Regard he was not a Party to any of the ſaid 
auſes, an 


faithfully I Cauſes, neither is the Plaintiff capable in any Sort to call 


managed the the Defendant to Account concerning the ſame. 
Affairs of 
his Client, and ought not to diſcover them. 


Another pleaded to a Bill of Diſcovery, that the Lands were deviſed to him, and that the 
Plaintiff hath Remedy at Law. Both Pleas were allowed. 


The ſame Perſons were Plaintiffs againſt Thomas Coſſens, De- 
fendant, who pleaded to their Bill of Diſcovery of ſeveral Deeds 
and Writings, which they claim as belonging to ſeveral Manors 
and Lands, (5c. that Nicholas Cyſſens deviſed the ſaid Lands to 
him by Will, which is duly proved; and that if the Plaintiff hath _ * 
any Remedy tis at Law. 

'The Court allowed both theſe Pleas. 


— — 


Anthony Weſton and Sarah his Wife, Plaintiffs. 
Richard Keighley, Defendant. | 


Tye Jon” HE Plaintiffs, by their Bill, demand an Account of the 
yr aps: Rents and Profits of a Meſſuage in Rygate, ſetting forth, 


of them ex- that Stephen Baker, Father of the Plaintiff Sarah, deviſed the 
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hibirs a Bills Premiſles to his 2 Sons and their Heirs lawfully begotten; and that 


to which the 


Defendant if they die without Iſſue, then to his 2 Daughters, Sarah and . 


demurred, 
for that the 


lice, and that both the Sons are dead without Iſſue, &c. to which 


- ——_—— —— AE. > 2 — 
* + ” — _ EY 
_ — >. — —- 


v > x8 — 2 
- — ub — — — — 


—— —— — — PR 


ocher was Bill the Defendant demurred; for that it appears by the Plaintiff's . 
not made a On ſhewing, that the Plaintiff Sarah and Alice her Siſter, are 


Frey. Fointenants for their Lives, and that they have not made Alice 5 


a Party, and it doth not appear by the ſaid Bill, but that Alice 
is ſtill living, and hath a joint Intereſt in the Premiſſes with tgjge 
Plaintiff during der Life. = 

The Court allowed the Demurrer. 
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4 John Brown, late Maſter of the Company of Wood- 


mongers, Sir Edmund-Bury Godfrey, William + eee 
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9 William Naylor and others, Plaintiffs. Le te 4.227 
; 


” Fellows and others, Members of the ſaid Company, 
1 Defendant I 


, 
WE LE ZE e e TS 


TL Plaintiff Ny havinglentthe Company of Woodmongers army! 


500/. they gave him a Bond of the Penalty of 1000 . under Money de- 
their common Seal, conditioned for the Payment of 500/. and (re to 
Intereſt, and the ſaid Company aſſigned another Bond of 1000 /. . 
due to them, and this was to Sir William Mild for the Payment the Compa- 
of ſome of their Debts, and Sir Milliam declared the Truſt as to 9 - 
620 l. Parcel thereof fr Sir Edmund-Bury Godfrey, and for ving no 


twelve others therein named, and the reſt for ſeveral Members cf 1 


the Company. Truf fo * 
0 ny of the 


5 Wk 2 * $ 3 


. Creditors by any corporate AR, ſuch Declaration of Truſt is void, and the Money is till in E- 


uity their Money, and ſhall be ſubje& to pay their Debts due to Strangers, before their Debts 


5 bs to any of their own Company. 


Afterwards a Cuau Warranto was brought againſt this Compa- 


4 ny, and they were diſſolved, having forfeited their Charter, and 
then they parted Stakes amongſt themſelves, and ſome few others 
= carving large Shares out of their whole Eſtate to ſome of 


their own Members, who pretended great Debts due to them ; 
and left the Plaintiff Naylor's Debt, and ſome other Creditors, 


who were now Plaintiffs unſatisfied. | 


'The Court upon hearing this Cauſe did not approve theſe Pro- 
ceedings of the Company towards their Creditors, eſpecially to- 
wards ſuch who were not Members of the Company, with whom 
they dealt, as Bankrupts uſually do, who knowing they ſhall 
break, pay ſuch Friends as they like beſt. | 
And it appearing that the Company had borrowed more of Stran- py the Civil 
gers than the ſaid 1000 J. would reimburſe, (of which the Plaintiff Law the 


Nayiors Debt of 500 J. was Part) the Diſtribution of that Sum A 


amongſt particular Members of the Company was injurious to ſuch Corporation 


Creditors who were not Members thereof; it being more reaſon- belong in 
ſuch Manor 


able, that if Loſſes muſt fall upon the Creditors, ſuch Loſſes to the cor- 


ſhould be born by thoſe who were Members of the Company, who porate Body, 
beſt knew their Eſtates and Credit, and not by Strangers who _ 


were drawn in to Truſt the Company upon the Credit and Coun- ſons who are 
| | | Members 

it have no Manner of Right or Property in them, or can diſpoſe thereof, becauſe Corporations 

are perperual, and ſupported for the publick Good, therefore their Goods and Rights which are 

their ſupport ought to be unalienable. But where the Corporation is diſſolved, theſe who are 

Members of it, may take out what they had of their own in the Corporation. Dom. 2. Voll 477. 


M2” tenance 
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tenance it had from ſuch particular Members; and which in this 
Caſe was more remarkable, becauſe ſeveral of the principal Mem- 
bers of the Company had tet their Names to the Plaintiffs Bond 
of 500 J. under the common Seal, which though it did not legally 
bind them in their private Capacities, yet it was certainly an In- 
ducement to the Plaintiffs to lend their Money. 
The Court was of Opinion that the Declaration of the Truſt 
by Sir Win. Vild was utterly void as to the ſaid 620 J. for that 
the Corporation did not join therein, nor give him any Authori- 
ty under their common Seal, or by any corporate Act to make 
ſuch a Declaration. | 
And therefore decreed that the Defendant dir Ed. Bury God- 
Frey, and the other Defendants Members of the ſaid Company, 
who have received any Part of the ſaid 620 J. by Virtue of ſuch 
Declaration of 7ruſt, do pay back the ſame with Intereſt ; it be- 
ing in Equity ſtill, a Part of the Eſtate of the late Company, 
and that for this Purpoſe they come to an Account before a Ma- 
ſter, and that the Plaintiffs Debts be firſt paid together with Da- 
mages and Coſts, ſo far as the Eſtate of the late Company will 
extend; and that if that Eſtate ſhall not be ſufficient, then the 
Debts are to be paid in Proportion, Gc. 


John Magſon and Katharine Sittwell, Widow and 
Admmiſtratix of Francis Sittwell, Eſq; deceaſed, 
Plaintiff. . 


Sir Francis Fane the Elder, Sir Francis Fane the 
Tounger, $ir Robert Clayton, and Willoughby 
Weſt, and Duck and his Wife, and others, De- 


fendants. 
Thaw hong HIS Bill was exhibited, to be relieved againſt Suits at Law 
me ald T and to have Articles performed. 'The Caſe was thus. x 


by the Ven- 

FM to the Vendor, and 500 J. Part thereof, being paid by his Order to a Bond-Creditor, and the 
Yon not cancelled, but 4 E to the Vendee, and more Money being likewiſe paid by the Order of 
the. Vendor to another of his Creditors, who took Security to repay it on certain Conditions, 
this as decreed to be no Payment to the Vendor ſo long as the Securities which he had given 
were kept on Foot, and not delivered up and cancelled. | 


fl. Francis Sittwell and Magſon were in Treaty with Willough- 
by and Weſt (Agents for Sir Fra. Fane the Elder and Younger) 
for the Purchaſe of ſome Woodlands in the Bill mentioned, and 
Articles for that Purpoſe were ſealed by all the ſaid Parties (except 
2 Sr 
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Sir Francis the Tounger) dated the 14th of March 1668, but 
Sir Francis the Elder undertcokthat Sir Francis the Toung- 
er ſhould ſeal, &c. and for this Sittevell and Magſon were to 
pay 500 J. before July then next, and 450/. more before the 
laſt Day of January 1669, and the Articles being thus ſealed by 
Magſon and Sittwell, and a Bond given for the Performance 
thereof, they cut down ſome Tim ber and Wood, c. 

In July 1669, Magſon paid 200 J. to one Maſon for a 
Bond-Debt . of the Fanes, or one of them, and by their Or- 
der, and Sittzwell paid to one Neſt zool. more by their Or- 
der; but Mag ſon took an Alignment of Maſon's Bond, in which 
Sir Francis Fane was bound, and kept it uncancelled on pur- 
poſe to put it in Suit, if there ſhould be Occaſion, and Sittæpell 
o_ Security of Meſt to repay the 3ool. on certain Conditions, 

J. . 

Thereupon Si Francis Fane taking this to be no Payment of 
the 500/. put the Bond in Suit, which Mazſon and Sittevell 
had given for the Performance of theſe Articles, and got Judg- 
ment, and now inſiſted upon the Forfeiture, and interrupted them 
in cutting and carrying away the Timber. 

And the Court declared there was no Cauſe to relieve 
them againſt the Forfeiture, unleſs they pay to the Defendants 
their Coſts and Intereſt for the 500 J. and 450/. after the Time 
it became due, for that the Money fo paid to Maſon and Maſt 
was not an abſolute Payment, ſo long as the Bond fo aſſigned 
by Maſon, and the Security given by J/z/t were not delivered up 
to be cancelled. 


Thereupon it was decreed, that the Defendants ſhould have 


their Coſts and Damages to be computed by a Maſter from the 


Time that the ſame became payable. | 
And that the Plaintiffs deliver up the Bond and the Align 
ment thereof made by Maſon, and the Security given by Weſt, 


and in ſo doing, and upon Payment of the Reſidue of the Sum of 


950/. to the Fanes, they are to deliver up the Counterpart of 


the Articles, and the Bond of 950 J. for the Performance there- 


of, and acknowledge Satisfaction on the Judgment they have ob- 
tained on the Bond; but if they fail, Oc. then the Faves are at 
Liberty to proceed at Law on the Bond. e 8 


Henry 


—— — — 
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Henry Woodward, Plaintiff. 


Edward Earl of Lincoln, Edward Sharp, and John 
Whalley, Defendants. e 


The Leſſor 1 E Caſe was, [. Theophilus , late Earl of Lincoln, did in 


ranted a ; ; ; , 
Leaks for at the Year 1660, in Conſideration of 50 J. demiſe to the Plain- 


Years under tiff the Meſſuage and Lands in the Bill mentioned, and this was 


Yourly Rem, for the Term of 21 Years, at and under the yearly Rent of 


and cove- 45 J. and the Leſſor was to repair, and in Default thereof the 
nanted to Leſſee might do it, for which he was to be allowed by the Leſſor; 


repair and 


to allow. and the Plaintiff being in Poſſeſſion by Virtue of this Leaſe, the 
and pay all ſaid Earl of Lincoln did, in May 1661, in Conſideration of 1 10 “. 


hed — paid to him by the Plaintiff, demiſe the ſaid Meſſuage and Lands, 


do in his and ſome other Lands, to him the ſaid Plaintiff for 21 Years, at the 
Life time; yearly Rent of 90 J. with the like Covenants on the Earls Part 


and upon a . | 
Bill brought to repair as aforeſaid, and to pay 2 Parts in 3 of all Taxes. 


againſt his 
Grendfon and Heir to make Allowances for Repairs and Taxes, it was decreed that he being 


only Tenant for Life, is not liable to make good the Covenants of his Grandfather, 


That the ſaid Earl did not repair, but it was done by the Plain- 
tiff which coſt him 150 J. and that it coſt him 200/. more in me- 
liorating the Premiſſes, and 100 J. and upwards in Taxes; and that 
the Far died before he made any Satisfaction to the Plaintiff for 

the Repairs or Taxes. 5 : 

That Edward Earl of Lincoln, the now Defendant, is his Son 
and Heir, to whom the Plaintiff hath paid his Rent, who refuſes 
to make any Allowance to the Plaintiff, for the Charges he hath 


been at in Repairing, or for the Taxes; but hath brought an E- 


jectment to recover the Poſſeſſion, the Plaintiff not paying the Rent 
on the very Day it became due, and hath made Diſtreſſes, and 
hath received Rents of ſome of the Plaintiffs Under-tenants. 

And it appearing by the Anſwer, that the preſent Earl of 
Liucoli, the Defendant, is only Tenant for Life of the Premiſſes, 
and ſo not liable to make 80 
Grandfather. G | 

The Court decreed, that he is not chargeable with the Repairs 
and Taxes, and other Defalcations in the Time of his Grandfa- 
ther ; but ſince his Uncle's Death, and dire&s an Account ac- 

cordingly, and the Maſter to make Allowances from that Time 
as to 'Taxes, and other juſt Allowances ; and that the Plaintiff 
ſhall be relieved againſt the -Forteiture of the Leaſe, and the now 
Earl to make a new Leaſe to him with the uſual Covenants; and 
if the Plaintiff ſhall fail to pay what the Maſter ſhall report to 
be due to the Earl, at the Time and Place appointed for Payment 
thereof, then the Bill to be dimiſſed. Stephen 


> 
— 


the Covenants of Theophilus his 
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Stephen Sowton, Plaintiff. 
George Spry, Defendant. 


2 being ſeveral Differences between the Plaintiff Ireen, 


and Defendant concerning the Repairs of the Houſe, in into a Bond 


which the Plaintiff had an Eſtate for Lite, the ſame were re- -_ — * 


ferred to the Arbitration of one Tooker, who was choſen by the repair 4 


Defendant, and one Reynolds, choſen by the Plaintiff, who en- Houſe by 
tered into a Bond of 50 J. to repair the Houſes before the 257þ ue fung - 


of March 1668, and the Sufficiency of the Repairs was to be ad- the Defen- 


judged by the ſaid Arbitrators; afterwards, and before the 25% dant made 
8 two Arhitra- 


of March, the Plaintiff did repair the Houſe, and ſent to the tors to be 
Arbitrators to view it; Reynolds came, but 7 cher refuſed, and Judges of the 
u 


ciency 


Reynolds declared, that the Houſe was well repaired, yct the % the Ne- 
Detendant brought his Action ; and the now Plaintift, being not pairs; one 
well adviſed, did plead, that he had ſufficiently repaired the of them a- 


lone decla- 


Houſe, but failed in his Proof, that being made by Reynolds a- red, chat it 
lone, when both he and Tooker were made Judges thereof by was ſuffici- 


the Bond, ſo that not having Tooker's Evidence the Plaintiff in —_ 


that Action had a Verdict; but the Judges made a Rule of in an Action 
Court to refer the Matter to one 7ohn Nicholls, to ſee if the brought up- 


k , . . this Bond 
Houſe was ſufficiently repaired, and to make his Award, and his 3 


that the Verdict ſhould ſtand as a Security for the Perſormance; dence was 


| ; | not allowed, 
Nicholls, upon View of the Houſe, declared, that it was ſuffi- jo Movers 


ciently repaired, but made no Award in Writing. were made 

; | | f | Judges of it. 

Where there are ſeveral Arbitrators they muſt all agree in the Award ; for 'tho' the 

greater Part make an Award, yet if one is abſent the Award is void, becauſe the abſent 

Perſon being made a Judge, it may be intended, that if he had been preſent he might have been 
able to bring the Arbitrators to his Opinion, if he differed from them. Dom. 1 Vol, 226. 


Thereupon the Plaintiff, in that Action, entered the Judgment, 
and had 15 /. Coſts taxed; and, upon a Motion made in the 


Court of King's Bench, there was a Rule, that if the Defen- 


dant in that Action paid the Coſts taxed, no Execution ſhould 
go out; but, becauſe the Coſts were not ſpeedily payed, the 
Plaintift took out a Fieri facias, and levied at one Time 23 J. 
and afterwards 65 J. more, which being an Oppreſſion, the Plain- 
tiff exhibited his Bill to be relieved. 

And the Court decreed the Defendant to repay whatever he 
had levied upon the Plaintiff, more than the 15 /. for the Coſts 
taxed by the Secondary, and that the Maſter do tax the Plaintiff 
his Coſts to be paid by the Defendant: 


Hir 
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Sir Robert Bells and others, Plaintiffs. 
Hir John Bells and others, Defendants. 


Truſt for HE Bill is to have a Truſt for Portions and Mainte- 
TO” KK mance of Children, and for Payment of Debts, performed 


Maintenance by Sale of Lands, (5c. and the Queſtion being which ſhould be 
for Children firſt paid, the Lord Keeper Bridgman decreed, it ſhould be 


and for Pay- 


ment of © Part paſſu; but upon a Rehearing before the Lord Keeper Not- 
Debts by Zingham it was decreed, (gg.) that the Children's Maintenance 
Sale of Of zo J. per Aunum, being three in Number, ſhould be firſt paid, 
Maintenance and an Account directed accordingly; and that what remains in 


of the Chil-the Truſtees Hands over that, (which they have either received, 
dren ſhall be 


paid for be. Or Might have received, without wilful Neglect, out of the Pro- 


7 


fore the fits) be brought into Court, to be applied towards Payment of 


Debts. Debts in the firſt Place, and the Lands to be ſold within fix 


Months by the "Truſtees, or in Default thereof the Creditors or 
Children may procure and propoſe a Purchaſer, and the Money 
by Sale of the ſaid Lands to be brought into Court; firſt to pay 


the Creditors, and the Reſidue to pay the Children's Portions, 
as the Court ſhall direct. 


William Blondell ad Jane his Wife, Plaintiffs. 
William Pannett aud John Pannett, Defendants. 


Bill to dif- T HIS Bill was, to have a Diſcovery of Fohn Pannett's E- 


Gael: Kia ſtate, and likewiſe of the Eſtate of the Defendant Zane's 


and Will; late Husband, and to diſcover the Contents of this Will. 
the Deten- 


dants demur, for that the Plaintiffs are neither Creditors or Legatees, and that the De- 


fendants have proved the Will, and if not duly proved the Plaintiffs have a Remedy in 
the Spiritual Court. | | 


To which the Defendants demurred, and for Cauſe ſay, that 
it appears by the Plaintiff 's own Shewing, that the Defendants 
and John Pannett the Elder have proved the ſaid Will, and 
that if the ſame is unduly proved, then the Plaintiffs have a 
proper Remedy in the Spiritual Court, and by the Ci Lazy to 
avoid the Will, and cannot till then intitle themſelves to an 
Account of the perſonal Eſtate, there being not any Allegation 
in the Bill, that they, or either of the ſaid Plaintiffs, are Credi- 
tors or Legatees; and that if the Plaintiff Zane was 5 

I thereof. 
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thereof, vet the Plaintiffs are not intitled to the perſonal Eſtate, 


until the Will is proved and the Execution thereof by the 


Plaintiffs. 


; 
* 


The Court allowed the Demurrer. 


6 


John Criſp and Thomas Criſp, Eſq; by Bill of 
Rewiew, Plaintiffs. 


Matthew Bluck, Eſq; Defendant. 


ILL of Review to reveric a Decree, wherein the Caſe Judgment 
appeared to be thus; (2iz.) Sir Nicholas Criſp, the Plain- das had for 


. 4 a „ Principal 
titres Father, and ſeveral others, were bound in a Bond of 1600 J. and Ikrereſt 


Penalty to the Defendant Buch, for Payment of 100 J. which due on a 


4 . . . 1; de- 
coming due at Michaelmas 1662, and not being paid, the Bond 3 3 


was put in Suit, and Judgment obtained againſt Sir Nicholas what Sum 


* Criſp alone for the Principal and Intereſt, amounting at that the Creditor 


had received 


Time to more than the Penalty of the Bond; after this Action before the 
brought by the ſaid Blucꝶ he received ſeveral Sums of Money in Judgment x 
Part, and in a former Suit between theſe Parties it was decreed, all goin 
that what Money the Obligee had received before the Judgment Diſcharge of 
was entered, ſhould go in Diſcharge of the Intereſt of the 1000/. e Intereſt, 
original Debt, and that after the Judgment was actually entered, received af- 
then the Obligee ſhould be ſatished, and paid the whole Money ter the Judg- 
recovered, with Damages from the Time the Judgment was en- e malt oo 
tered, deducting what he had received ſince the Judgment was in the firſt 
entered. | pen to _ | 
Now this Judgment being entered in Michaelmas-Term 1662, 3 
and 250 J. being received by the Obligee in November fulloru- chen to fink 
7%, this was by the Maſter accounted Iuteręſt of the original = — 
Debt, and not towards the Money recovered by the Judgment, | 
and the Error aſſigned was, that the Judgment being entered in 
Alichaelmas-Term, that muſt relate to the firſt Day of the 
Term, therefore what Money was paid after that % Day, 
ought to be applied towards Satisfattion of the Judgment, 
which the Lord Shifrsbury decreed accordingly ; and that what 
other Money was paid by any other of the Obligors on the Bond 
in Queſtion, or by their Heirs, &c. ſince 20 October 1662, ſhould 
be applied in farther Satisfaction of the ſaid Judgment; firſt to 
diſcharge the Iutereſt, and then to fink the Principle. 
Upon an Appeal to the Lird Keeper Brideman, fo much of 
the ſaid Decree (by which it was ordered, that what Money 
was paid after the firſt Day of Michaelmas-Term ſhould be ap- 
plied towards Satisfaction of the Judgment) was reverſed, and 


that 


— — 
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that the Defendant ſhould not account for any Money received 
on the Judgment till it was actually entered, which laſt Deeree 
upon this Bill of Review before the Lord Nottingham, was 
confirmed, the ſame having been ſettled, examined and decreed 
by ſo many Decrees, and therefore diſmiſſed this Bill of Review. 


John Feilder, Plaintiff. 
Benjamin Studley, Defendant. 


The Plain- 'F- HE Bill was, to be relieved againſt an Action at Law 
= * brought by Srudley the now Defendant, as Executor to his 
ieved a- : \ 

gainſt a Co- Father Giles Studley, grounded on general Words in a Covenant 
venant in a in a Deed made by the Plaintiff Feilder, dated in March 1659, 
_ 1 wherein the Plaintiff Filder, in Conſideration of 500 J. paid to 
ſold a Par- him by the ſaid G-, Studley, did convey to him all his Right, 
— Title, and Intereſt of or unto the Gebe and Parſonage of 


nanted a= Proadcome (being Dean and Chapter Lande) in which Decd 


gainſt his there was a Covenant that he (the Plaintiff) had a good and 
own Aﬀs, lawful Power to grant and convey the Premiſſes to the ſaid 
Covenant he Giles and his Heirs, which being contrary to the true Intent, 
23 and Meaning of the ſaid Parties, and it appearing ſo in the ſaid 
1 Conveyance, where the Reſt of the Covenants are reſtrained to 
Power to Acts done by the Plaintiff, and all claiming under him; and that 
ebe Wande this Covenant ought to be ſo reſtrained, eſpecially ſince the ſaid 
and his Ciles Studley knew the Plaintiff's Title, and that he ſold him 
Heirs, which only ſuch Eſtate which he had in the Premiſſes, and never 
de the true took any Advantage, or queſtioned the Plaintiff in any of the 
Intent of all Covenants in the Deed, but continued in the Poſſeſſion, and re- 
Parties. ceived the Profits thereof for 10 Years and upwards; and after 
the Reſtoration, he or his Son took a new Leaſe of the Dean 
and Chapter of Sarum for 3 Lives, and had a conſiderable A- 
batement of the Fine, in Reſpect of the Purchaſe made by the 
Plaintiff. 
This Decree 'The Court decreed, that the general Words in this Covenant 
is 8 ought not to oblige the Plaintiff, being contradicted by all the 
n 1 ſubſequent Covenants, and the Plaintiff ſelling only ſuch an E- 


Law, which ſtate Which he had; therefore it was ordered, that the Defen- 


is, if the dant acknowledge Satisfaction on the Judgment he had obtain- 


Words of a ; . 
Covenant ed, and a perpetual Injunction to ſtay all Proceedings at Law. 


appear to be : i . 
contrary to the Intention of the Covenantors, which is otherwiſe evident, ſuch Intention mult 


be followed rather than the Words. Dom. 1 Vol. 39. 
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Thomas Clerke, Adminiſtrator of Mary Clerke his 
late Wife, cum Teſtamento annex. Sc. Plain- 


K* = 
T 5 
23 8 
FE. 
— p £ 
"= * 
1 * 
7 po . 
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PS 


= 


John Knight, Gert. John Baker an Infant, by his 


I 


*X CGuardian Thomas Hodges, and Executor of Ni 
cCholas Baker, Defendant. 


o 
* 
Ll 
<? 
* 
"= 
r 
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A 


4 | ; e 4 4 : . : . . 
. HE Caſe was, Nicholas Baker by his laſt Will deviſed to Logge de- 
| Mary Baker his Daughter, the Sum of 500/7. to be paid at — "A 


her Age of 20 Years, or Day of Marriage, Part thereof, (viz.) be paid out 


the Sum of 250/. out of the Lands in the Bill mentioned, which 8 4 
were mortgaged to the ſaid Teſtator Nicholas Baker, by Fohn to the Father, 

+ X Knight, for the Sum of 200 J. which ſaid Mortgage was then 3 1 

1porfeited, and the ſaid Teſtator Nicholas Baker being dead, and xy eel 

the Lands deſcended to the Defendant John Knight as Son and Life-rime, 

Heir of the Mortgagor, and the Plaintiff Clerke having married r Davgh: 

Z the ſaid Mary, and ſhe being dead, and the Portion not paid, he and both ſhe 

1 adminiſtred to her, and brought this Bill for the ſaid Legacy, my ro K. 

4 againſt the Defendant the Heir, and Thomas Hodges, the Execu- fore the Leo. 

, TX tor of the Mortgagor, refuſing to pay the ſaid 250/. pretending gacy paid; 

| FF the Plaintiff was not entituled to it, becauſe the Mortgage was _ . 

1 forfeited in the Life-time of the Teſtator Nicholas Baker ; and * 

therefore neither the Heir or Executor of the Mortgagor were Hsuband. 

bound to pay that Money; but the Plaintiff's Counſel inſiſted, 

that the Defendants ſhould pay the Mortgage-Money, and Inte- 

reſt within a limited Time, or # forecloſed. 

3 Which the Court deereed, and that the Plaintiff was well enti- 

' XX tuled to this Legacy. 

. XZ Urſula Burges, Adminiſtratrix of Tho. Burges, Plain- 


4 


Elizabeth Burges an Infant, by her Guardian, Willi- 


am Skinner, Nicholas Clerke, and Hen. Hughes, 
Defendants. 


3 T HIS cauſe came before the Court upon a Caſe ſtated thus. 


. Thomas Burges being ſeiſed in Fee of ſeveral Lands, 
did after his Marriage, with Elizabeth his firſt Wife, by Lon 
N 2 | and 
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and Releaſe (in Conſideration of his Wife's Settling her Eſtate 
upon him and his Heirs, if he ſhonld ſurvive her, as he did) ſet- 
tle his ſaid own Eſtate upon himſelf for Life; Remainder to 
the faid Elizabeth for her Life, for her Jointure, Remainder in 
Tail Male upon the Iſſue of their t Bodies, and for Defauli 
Ta ofa Mas to be begotten on the Body of the ſaid Flizabeth, and the 
Term for * [eirs of their Bodies to be begotten ſucceſſively, &c. and for 


vears . Default of ſuch Tſue, to the Uſe of the ſaid Thomas and Eli 


the Law will Zabeth their Heirs and Aſſigns. 
not preſume |; | | ; | 
that any Term for Years can continue ſo long as a Man may have Heirs of his Body. 


 *Suchali-gf ich Iſſue, to the Uſe of“ all the wg. rhe of the ſaid Tho- 
a 


And the ſaid Thomas being likewiſe poſſeſſed of Lands for ſe- 
veral Terms of Nears, did at the ſame Time, and for the ſame 


Conſideration, aſſign thoſe Terms and Eſtates to the ſaid Skinner 


and Clerke, in 'Truſt to the ſeveral Uſes and Purpoſes as limited, 
5 and declared, of his Freehold Lands. 
Tis wes T ho. Burges, had before this Settlement, made by him as aforeſaid, 
— 0. in agreed with Jane £7mpſor, the Mother of the ſaid Elizabeth, 
Marriage. that he ſhould give Security to ſettle 150/. per Ann. on her in 
13 with a Remainder after both their Deaths, to the I 
ſue Male of that Marriage; provided if there ſhould be no 
ſuch Iſſue, then (beſides her own Lands) to leave Portions for 
Daughters, (ol. ) 2000 l. amoneſt them, if there dere more 
than one, but if one and no more, then to leave ſuch Daughter 
2000 J. and for the Performance of this Agreement, he entered 
into a Recogniſance of 5 ooo l. and thereupon the ſaid Marriage 
took Effect, and they had Iflue between them, the Defendant Eli- 
zabeth; and no more. 
Afterwards the ſaid Thomas Burges and Fane Simpſon came 
to a new Agreement, and in Purſuance thereof, the Lands of In- 
heritance of the Wife were by Fine, and other Aſſurance, ſettled 
on the ſaid Thomas and Elizabeth his Wife, and upon the Heirs 
of the Survivor of them; and in Conſideration thereof, the ſaid 
Thomas Burges ſettled his own Lands of Inheritance on himſelf, 
and Elisabeth his ſaid Wife for their Lives, the Remainder in 
Tail Male as aforeſaid, and for Default of ſuch Iſſue to the 
Daughters. | 
Thomas Burees ſurvived Elizabeth his Wife, and afterwards 
married the Plaintiff Ur/#/7, and being dead Inteſtate, Ur/n/a the 
Plaintiff as Adminiſtratrix, exhibited her Bill to have the Leaſehold 
Eſtate of her late Husband decreed to her, and that ſhe might be 
relieved againſt the ſaid Recogniſance, alledgingthat the Freehold 
Eſtates ofthe ſaid Thomas Burges are now come to the Defendant 
Elizabeth the Infant, being of far greater Value, than the 2000 /. 
which 
4 . 
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which he agreed to leave; therefore the ſaid Agreement being 
performed, the ſaid Recegni/ance ought to be delivered up. 


The Court, as to that Part of the Caſe ſtated, which relates 2g — 
70 the Settlement of the Terms for Tears in Tail Male, upon the 3 Caſe 15 


Iſſue of the ſaid Marriage, Remainder to their Heirs, decreed reported in 


the Limitation thereof to the Defendant Elizabeth was void, 4 on. 


and that the Truſt of the ſaid 'Terms doth belong to the Plain- 1 Med. 114. 
tiff as Adminiſtratrix to her ſaid late Husband 7 homas Burges. Buntes verivs 


But the chief Queſtion in this Caſe was, whether the Settle- . FR 


ment of the Frechold Lands by Thomas Burges, upon Eliza- band before 
beth the Defendant, by this ſubſequent Agreement ſhould be ta- Marriage a- 


g MF. . R | reed ou 
ken as a full Satisfaction of the Portion of 2000 J. and of pp on 


which ſhe could claim out of the ſaid Inteſtates Eſtates, for Daugh- 

| yy | ters, beſides - 
the Lands of his intended Wife, which were valued at 3000 l. and he gave a Recogniſarce of 
5900 I. for Performance of this Agreement. ; | 

After the Marriage, they came to a new Agreement by which the Lands of the Wife were 
ſettled on him, and her, and the Survivor of his, or her Heirs, and his Lands of Inheri- 
tance were ſettled on the Daughters for want of Iſſue Male. 

They had one Daughter, who had now all the Lands of Inheritance, both of Father and Mo- 
ther, and his Lands being worth more then 2000]. then the Plaintiff inſiſted, that was a Perfor- 
mance of the firſt Agreement, and that ſhe ought not to have the Land, and 20001. more. 

Bur decreed; that it was not a Performance of the Agreement, unleſs his Lands were worth 
3000 I. beeaule by the ſaid Agreement the Daughter was to have 2000 J., beſides hef Mother's 
N which were worth 30001. in all ſhe was to have * J. Portion, fo that what his Lands 
all ſhort of 50001. Value, ought to be made good out of his Leaſchold Eſtate. 


And as to that Matter it was inſiſted by the Plaintiff's Counſel, 
that the Lands ſo ſettled being of greater Value than the 2000 J. 
agreed to be ſecured by the firſt Marriage Agreement, and Which 
are ſince come to the Defendant, therefore the Intent of that A- 


greement, and the Recogniſance defeaſanced for the Performance 


thereof, was more than ſatished, and by Conſequence no Uſe 
ought to be made thereof, eſpecially ſince the ſaid T ho. Burges 
died more in Debt to his Creditors than his perſonal Eſtate a- 
mounted unto; and for that Reaſon the Recogniſance ought to 
be vacated. | 
But it was argued on the other fide for the Defendant the 
Infant; that by the firſt Agreement in Marriage of her Mother, 
the Portion for Daughters was to be 2000 J. beſides the Mother's 
Eſtate which was valued at 3 0004. and therefore the Statute 
was in 5000 J. Penalty, that it was upon the Confideration ſol- 
lowing: That the Defendant Elizabeth's Mother ſettled her own 
Lands of Inheritance upon the ſaid Thomas Burges, and his 
Heirs, (Sig.) in Conſideration that her Heirs ſhould have the Be- 
nefit, both of his Leaſehold and Freehold Eftate ; and therefore 
the Statute ought not to be delivered up and vacated, for that 
the Limitations to the Daughters, as'to the Leaſehold Eſtate, being 
declared to be void, the laſt Agreement was never fully performed 
or executed; and therefore the Defendant E/izaberb ought to 
have 
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Legacies de- 
viſed pay- 
ahle at a cer- 
tain Time, 
now expi- 
red, andthe 
Legatees all 


F 


have the Aid of the Statute to recover the ſaid 2000/. upon the 
Marriage-Agreement appointed to be ſecured to her, for that 
the Sum of 2000/. is not ſufficient to make up the Freehold Lands 
to be of the Value of 5000 J. that being the Portion agreed for 
this Defendant Elizabeth. 

'Che Court decreed, that the Infant's Truſtees being no Partics 
to the laſt Agreement between her Father and Mother, the ſame 
could not, and ought not to hinder her from any Benefit, ſhe 
was to have by the firſt Agreement, eſpecially ſince the lait A- 
greement ſeems not to be fully performed by the ſaid Thomas 
Burees, the Infant's Mother having ſettled her own Lands up- 
on Conſideration, and in reſpect, that her Daughter the Infant, 
the now Defendant, ſhould have both the Freehold and Leaſe- 
hold Lands, according to the Intent of the Settlement thereof, 
which, if the Settlement of the Leaſes had been good, would have 
been a ſufficient Compenſation both for her own Lands, and for 
the 2000/7. agreed on by the firſt Agrcement to be left to the 
Daughter ; but that the Limitation to her as to the Leaſes being 
EY if the Freehold Lands of her Father are not ſufficient to 
anſwer both the Value of the Mother's Lands, and the ſaid 200c /. 
ſhe (the Defendant) ought to have the Aid of this Statute, to have 
ſo much out of her Father Themas Burgess Eſtate, as the ſame 
ſhall fall ſhort upon a true Valuation of the whole ; and that no 
other Uſe ought to be made of the Statute, 

Therefore it was agreed; that a Maſter ſhould inquire into 
the Value of the ſeveral Eſtates, and to ſee whether the Huſ- 
band's Eſtate by the ſubſequent Agreement will anſwer the Value 
both of his Wive's Eſtate, and the ſaid 2000 /. and if it doth an- 
ſwer the ſame, or if Urſ#/a the Plaintiff pay into Elizabeth the 
Defendant what it falls ſhort, then the Statute to be delivered 
up, and an Injunction in the mean time; and that the Truſtees of 
the ſaid Terms for Nears ſhall not aſſign till farther Order. 


— * 


—__—— 


William Dyke: Thomas Dyke, Edward Dyke, and 
Elizabeth Dyke, Infants, by Margaret their Mo- 
ther and Guardian, Plaintiffs. | 


Thomas Dyke, Doctor in Phyſick, Defendant. 


HE Bill was, to have ſeveral Legacies of 1000 J given to the 


Plaintiff Vin. Dyke, and 500/. a-piece given to the other 
Plaintifſs, (being all Infants) by the laſt Will of 7. Dyke, the now 
Defendant's Father, whoſe Executor the Defendant was, and 


Infants ; decreed, that the Maſter ſhall put the Money out at Intereſt, : 
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e 


theſe Legacies were to be paid ævithin one Tear after the Den: _s 
Death, which being now paſt, and the Legacies all due, the 
Defendant the Executor refuſed to pay the ſame, without being 
indempnified by this Court, for that the Plaintiffs were Infants, 


and therefore incapable to give Diſcharges. 


The Court decreed, that a Maſter ſhall ſee the ſaid Legacies 
placed out upon Securities at Intereſt, as he ſhall approve, and 
if any of the faid Legacies are already put out upon Securities, 
and he ſhall approve thereof as ſufficient and well ſecured, then 
it ſhall remain in the ſame Hands, and upon the Securities to be 
renewed in the Name of the Plaintiff the Guardian, or of ſuch 
other Perſon as the Maſter ſhall think fit ; and that the Defendant 
complying with this Decree, ſhall be indemnified againſt the 4 2 A. © 04, 
Infants and all others, 


— 
_ 


22 — 


John and Mary Gratwick, Infants, by William 
Gratwick their Guardian, Plaintiffs 


Thomas Freeman, Gent. Defendant. 


"THE Caſe was, John Gratwick the Father of the Plain-,, _ 
tiffs, who are Infants, deviſed to them ſeveral Sums of . 
Money and Legacies, &. and made Mary his Wife (who was gacies to his 
Mother of the Plaintiffs) Executrix; after the Death of the * 
ſaid John Gratevich the aforeſaid Mary married the Defendant and made 
Thomas Freeman, and afterwards ſhe died, and now a Bill was 3 
exhibited againſt the ſaid Defendant Freeman to have an Ac- and * 


count of the perſonal Eſtate of the ſaid 7ohn Gratzwick, and that ſhe married 


the Plaintifls may have the Benefit thereof, being deviſed to them qed Upon 
by his Will. | | a Bill 
; brought by 


the Infants againſt their Father in Law, to have an Account of the perſonal Eſtate of their 
Father, it was decreed againſt them, becauſe they did not call him to Account in the Life- 
time of their Mother. | 


The Defendant Freeman inſiſted, that he ought not to be 
queſtioned now for the perſonal Eſtate of the ſaid 7ohn Grat- 
Wick, becauſe he was never called to any Account for the ſame 
in ht Life-time of his ſaid Wife Mary, and fo not reſponſible 
either in Law or Equity for any Part thereof, which came to her 
Hands after the Death of the ſaid 7% Gratezvick. 

And the Court held, that the Plaintifts had not well intitled 
themſelves to an Account of the perſonal Eſtate of their late 
Father, which, after his Death, came to the Hands of Mary 
their Mother. 


John 


* 


96 Term. Hill. 25 Car. 2. Anno 1673 


John Ireton Eſq; and Elizabeth his Wife, Execu- 
trix of Edmund Sleigh, Eſq; Plaintiff. 


Thomas Lewes, Eſq; Defendant. 


Plea, for T HE Bill was, to have the Inteſtate S/ezgh's Share of an Ad- 
_ all Per- venture with the Defendant Thomas Lewes, who pleads, 
cerned are that there are ſeveral Perſons (whoſe Names are mentioned in the 
not Parties Plea) beſides him and Sleigh, who had ſeveral Shares in the ſaid 
bo oY oh Adventure, as by a certain Deed it might appear, which other 
' Perſons were not made Parties to this Bill, and therefore the 
Defendant ought not to account to the Plaintiff, unleſs all Parties 
concerned in this Adventure were before the Court. 


This was allowed to be a good Plea, 


Thomas Boteler, Plaintiff. 
Clement Spelman, Defendant. 


& Comm 7 HIS Suit was, to have a Diſcovery of the Metes and 
1 Bounds of four Acres of Lands, which (as it appeared to 


Boundaries the Court) the Plaintiff had a Title unto, theſe four Acres being 
of Lands, & c. intermixed with other Lands which the Defendant had in a 
Place called the Great Field, and which by Ploughing and by 
other Means were ſo deſtroyed, that thoſe four Acres could not 


be diſtinguiſhed from the other Lands of the Defendant in the 
Field. 


The Court decreed a Commiſſion to iſſue, to ſet out and 
diſtinguiſh the four Acres 2wizh Metes and Bounds, and the 
yearly Value thereof, and how long the Defendant hath held 
the ſame, for which he is to pay the Plaintiff, and he (the Plaintift) 
is to enjoy the ſaid four Acres, when ſet out and diſtinguiſhed, 


againſt the Defendant, and all claiming under him, or in 'Iruſt 
for him, 


— — — — — 
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Sarah Atkins, Widow and Adminiftratrix of Thomas 


Atkins, Plaintiff. 


Thomas Nunn and Elizabeth his Wife, Richard Phi- 
lips and Margaret his Wite, Samuel Boltman 


and Richard Philips, Defendants. 


HE Caſe was, the Plaintiff intitled her ſelf to the Lands, Te x... 
by Virtue of a Settlement made upon her by Thomas At- gagor mar- 


Vins her late Husband, in Marriage, and for her Jointure, which 7. ied, and 


ſettled th 
after his Death ſhe ought to enjoy, but that the Defendants E- Land in 


lizabeth and Margaret (which ſaid Elizabeth is Siſter and Heir Mortgage in 
of Thomas) do keep a Mortgage on Foot, which they pretend 22 30 
to be made by the ſaid Thomas Atkins before his Marriage with and died in- 


the Plaintiff Sarah, and this was for the Term of 1000 Years <p » Grork 
to one Laſhmere, to ſecure the Repayment of 3 00 J. and Inte- ration, and 


reſt which Laſhmere lent to him; and this Mortgage the Defen- brought a 


dants procured to be aſſigned to them, or one of them, or to — — 1 


ſome other Perſon in Truſt for them; and that they have the brances on 


Deeds and Writings concerning the Eſtate; and refuſe to redeem, ber Joinrure ; 
3 A ; the Defen- 
therefore the Plaintiff exhibited this Bill to diſcover Incumbran- gat claims 


ces on her Jointure Lands, and to account for the Meſne Pro- 209 /. by the 


fits, and that ſhe might redeem, if the Defendants refuſe ſo to do, K _ 


at a Time to be limited. a decreed, 


that he be- 
ing Tenant in Tail, and having done no A& to bar it, had no Power to deviſe 200 J. in 


Prejudice to Thomas Atkins the Iſſue in Tail, and the Husband of the Plaintiſt, ro whom he 


made this Jointure. 


The Adminiſtratrix was decreed to account for the perſonal Eftate, and that to be applied 
towards Diſcharge of the Mortgage. | 


Elizabeth, by her Anſwer, claims 200 /. deviſed to her by her 
Father Humphrey Atkins, and this was to be paid out of the Pre- 
miſſes, and that the Inheritance thereof came to her as Siſter 
and Heir of the ſaid Thomas Atkins her Brother; and that the 
Mortgage was made before his Marriage with the Plaintiff Sa- 


Jab, which by Meſne Aſſignment, is now come to the other De- 


fendants Bolrman and Phillips, who, upon Payment of Princi- 
pal, Intereſt, and Coſts, offer to aſſign, Oc. | 
It was inſiſted by the Plaintiff's Counſel, that if Humphrey At- 


tins made ſuch a Will, as is pretended, yet he had no Power 


= to charge thoſe Lands with the Payment of 200 J. after his 


Death, becauſe he was only Tenant in Tail thereof, and the 


ame deſcended to Thomas his Son, who was the Iflue in Tail, 


which ſaid Thomas ſuffered a Common Recovery, and ſettled 
O : the 
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The Father 
covenanted 
to Pay 4000l. 
in Marriage 
with his 


| A 


4 " 


the Premiſſes on the Plaintiff Sarah and himſelf, and the Heirs 
of their two Bodies, Remainder to his own right Heirs. 

And the Court, upon reading the Proofs, and an Indenture da- 
ted in 1643, by which the ſaid Humphrey ſettled the Premiſſes 
in Tail, and another Indenture dated in Fannary 1670, by 
which this Joiuture was ſettled on the Plaintiff, 

Decreed, the Proviſion which Humphrey made for his Daugh- 
ter Eligabeth, by deviſing 200 J. to her, was merely coluntary, 
he being only ſeiſed of an Eftare-Tail in the Premiſſes, and by 
Conſequence had no Power to charge the ſame to the Preju- 
dice of the Plaintiff as Fointreſs, and that if the Defendant 
Num, and Elizabeth his now Wife, will not redeem the ſaid 
Mortgage within a Time to be limited by a Maſter, then the 
Plaintiff ſhall be admitted to a Redemption, and that the Maſter 
compute the Principal and Intereſt due on the Mortgage, and 
tax the Coſts of the Mortgagees. 

That the Plaintifi account for the perſonal Eſtate of her late 
Husband Thomas Athins, and what Aſſets are in her Hands to 
be applied towards Satisfaction of the ſaid Mortgage, and to 
make good the Covenant of her Husband. 

But the Rentsand Profits of the Premiſſes, beingthe Jointure of the 
Plaintiff ſince her Husband's Death, is not to be brought into the Ac- 
count towards the Diſcharge of the Mortgage, but to be anſwer- 
ed and made good by the Defendant Nunn and his Wife, with 
Intereſt, and the Plaintiff ſhall enjoy the Lands during her Life. 


And after the Account is taken and ſtated, Num and his Wife, 
by a limited Time, ſhall make their Election, whether they will 


redeem or not, and give Notice thereof to the Plaintiff; or if 
they will not, then the Plaintiff may redeem, and upon Payment 
of Principal, Intereſt and Coſts, the Defendants the Mortgagees 
ſhall aſſign, &c. | 


Thomas Cheek, Eſq; Plaintiff. 
Philip Viſcount Liſle and John Harvey, Eſq; De- 
fendants. 


F HIS Bill was brought, to have the Remainder of the 
Wife's Portion, purſuant to Articles made in Marriage, 
tho the Settlement, which the Plaintiff was to make on her as an 


Daughter to the Plaintiff, and he covenanted to make her a Jointure of 800 J. per Annum, 
Part of the Portion was paid, and Part of the Jointure ſettled; and the Father covenanted to 
pay the Reſidue within fix Months after the Husband made a Purchaſe of ſo much Lands and 
Settlement made on the Wife, as would make up her Jointure 800 J. per Annum, which Pur- 
chaſe and Settlement the Husband covenanted to make within 4 Years after the Date of rhe 
Articles, but ſhe died within a Month after the Marriage, ſo that it became impoſſible for him 
, to perform his Agreement; and upon a Bill exhibited to have the Reſidue of the Portion he 
i vas not relieved, but the Bill was diſmiſſed. | | 
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Equivalent, was never made, the ſame becoming impoſſible by the 
Att of God, (cig.) by her dying in the mean Time: . The 
Caſe was thus; The Earl of Leiceſter in une 24 Car. ſettled 
Lands in G@/amorganſhire, tor railing Portions for the Daughters 
of his Son the Lord Li/le; if one Daughter, then ſhe to have 
3000 /. and if more than one, then 4000 /. to be equally divided a- 
mongſt them, and there being two ſuch Daughters, (viz.) Dorothy, 
who married the Plaintiff 7 homas Cheek, and Elizabeth ; upon 
the Treaty of the ſaid Marriage in November 1668, it was a- 


. orced between the Plaintiff and the Lord Li/le, that he ſhould 


pay unto the Plaintiff, on the Day of his Marriage with the ſaid 


Voor, the Sum of 1500 J. and give Security to pay unto him 


2500 /. more with Intereſt, at a Time then agreed on, which 
was to be in full of the Marriage Portion of the ſaid Dorothy, 
and of all Sum or Sums of Money which ſhe might claim b 
the ſaid Settlement of the Earl of Leiceſter her Grandfather, 
and that the Plaintiff ſhould ſettle in Jointure on her (if ſhe ſur- 
vived) Lands of the clear yearly Value of 800 /. (except Taxes 
payable by the Landlord) whereof the Lands in the Bill men- 
tioned, being of the Value of 446 J. per Aunum, were to be 
Part, and the Reſidue was to be made up by the Purchaſe of 
Frechold Lands to the yearly Value of 354 J. (except as afore- 
ſaid) within four Tears after the Date of the ſaid Articles, 
and this was to be in full of her Jointure. 

Afterwards (z.) 7 December 1668, by another Indenture 
made between the Plaintiff of the one Part, and the Lord Li/le and 
the ſaid Dorothy on the other Part, in Conſideration of the ſaid 
intended Marriage, and of 4000 J. mentioned to be paid, or 
ſecured to be paid to the Plaintiff, he ſettled the ſaid Lands in 
the Bill mentioned, of the yearly Value of 446 /. on the ſaid 
Dorothy for her Life, for Part of her Jointure, and the Lord 
Liſle, according to his Agreement, paid 1500 J. and at the ſame 
Time gave Security to pay the remaining 2500 J. and likewiſe at 
the /ame Time the Plaintiff, by other Articles then made and 
executed by him, covenanted within four Years after the Date 
thereof, to purchaſe Lands in Poſſeſſion of the yearly Value of 
354 /. and ſettle the ſame on the ſaid Dorothy for Life, for her 
Fointure; in which ſaid Articles (being made between the 
Plaintiff and the Lord Liſſe) he the ſaid Lord Li/le did cove- 
nant to pay the Plaintiff or his Aſſigns 2500 J. 2within ſiæ Months 
next after ſuch Purchaſe made, and Settlement as aforeſaid, and 
Intereſt for the ſame half yearly in the mean time. | 

And in Caſe the Plaintiff died before ſuch Purchaſe and 
Settlement made, then the Lord Li/le ſhould, within ſix Months 


after the Death of the Plaintiff, pay to the ſaid Dorothy, her 
Executors, Adminiſtrators or Aſſigns, the ſaid 2500 J. 


O 2 


And 
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And it was farther agreed, that in Caſe the ſaid 2500 l. and 
oll the Intereſt thereof, were not paid on ſuch Days, and to 
ſuch Perſons as the ſame ſhould become due by the ſaid Ar- 
ticles, that then the ſaid Harvey (the now Defendant, who was 
the ſurviving Truſtee) ſhould, within twelve Months after ſuch 
Failure, ſell the Meſſuages and Tenements (which were ſecured 
to pay the ſaid 2500 J.) and out of the Money ariſing by ſuch 
Sale to pay the ſame, and the Intereſt thereof, to ſuch Perſon 
to whom it ſhould be due by the ſaid Articles; the Reſidue to the 
Lord Liſle, Gc. | a 

After the ſaid Indentures and Articles were executed, the 
Marriage took Effect; and about one Month aftervyards the ſaid 
Dorothy died, ſo that it became impoſſible for the Plaintiff to per- 
form the ſaid Covenant on his Part, but yet he inſiſted, that in 
Equity the faid 2500 /. ought to be paid to him, being left in 
the Lord Liſſe's Hands, as a Depoſitum to purchaſe Lands of 
354 J. per Aunum, according to the Intent of the ſaid Articles; 
and that notwithſtanding his ſaid Wife Dorothy died before his 
Jointure was fully perfected, yet the Benefit of that 2500 J. and 
the Intereſt thereof, was intended and ought to go to him. 

And for that Purpoſe he brought an Ejeitment, to have the 
Poſſeſſion of the Lands aſſigned to him, and to receive the Rents 
and Profits thereof, but Harvey diſclaimed the Action, and re- 


fuſed to let the Plaintiff uſe his Name; whereupon he brought 


this Bill againſt Harte), to compel him to perform the Truſt; 
which Harcey owned in his Anſwer, but conceived that it was 
determined by the Death of Dorothy, before the Plaintiff had 
ſettled 3 50 J. per Amum. on her, and therefore he was not in- 
titled, either at Law or in Equity, to recover the 2500. J. and 
the Lord Li/ſe ſays the ſame Thing, and that the Money was 
not to be paid upon any other Terms, nor did he agree or in- 
tend to pay it, but only according to the Articles. 5 

Upon the whole Matter the Court declared, that if the Plain- 
tiff had made his Agreement with the Lord Li/le, ſo as it would 
have bound him in Law to pay the 4000 J. this Court would 
not have hindered him from taking the utmoſt Benefit thereof at 
Law, tho his Wife had died the very Day after her Marriage; 
but ſince he began to try at Law, and finds that he cannot re- 
cover, and that as the Articles of Agreement are penned, the 


Defendant is not bound to pay this Money; the Court ſaw no 


Cauſe to mend the Agreement in Equity, which did not oblige 
the Defendant at Law; and the rather, becauſe there was no 
Pretence that the Articles were drawn up or penned, contrary 
to the Intention of the Parties, ſo that theſe Articles which bind 
the Defendant by a Covenant to pay 2500 J. within ſix Months 
after a Purchaſe and Settlement of 354 l. per Annum, are in 

Nature 
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Nature of a * Cyndi tion precedent to the Payment of the Money, * la theſs 
which cannot be diſcharged in Equity. 8 


compliſhment depends on the Event of a Condition, all Things remain in Suſpenſi 
the — Manner as if there never had been any Covenant. Dom. 1 Vol. 48. penile, and in 


Beſides, in theſe Articles there is an expreſs Covenant, that if 
the Plaintiff ſhould die before his Hife, then the Money ſhould 
be paid to her, but there is no Covenant, that if ſhe die before 
him and before the Settlement made that the Money ſhould be 

aid to him, which ſhews, that it was not intended; neither 

could this Money be a Depoſitum in the Hands of the Lord 
Liſle to purchaſe Lands, becauſe the Purchaſe and the Settle- 
ment were to precede the Payment. 

"Tis true, the Death of the Wife hath made the Performance of 
the Agreement * impoſſible on the Plaintiff's Part, which was to, 88 
purchaſe and ſettle Lands to ſuch a Value on his Wife; but then, „it 13 
by the Penning of theſe Articles, the Benefit of that Aczident, ditions 
which happened by the Act of God, ſhall belong to the Defen- hieß are 


n+ impoſhble t 
dant and not to the Plaintiff. | Lee ow 


| | 4 | ed annul 
the Covenants to which they are annexed. Dom. 1 Vol. 4% 


And tho' the Defendant ſecured the Payment of 2500 /. by a 
Conveyance of Lands to the Defendant Harcey, (who is the 
ſurviving Truſtee) yet that ſhall not in Equity alter the Caſe, 
becauſe the Truſtee is to raiſe the Money according to the Ar- 
ticles, which are in Nature of a Defeaſance on a Deed of a Truſt, 
ſo that nothing is or can be ſecured by the 'Truſt which is not 
due by the Articles; for tho' 'tis ſaid, that the 'Truſtee ſhall re- 
allign if the 2500 J. is paid, yet he ought likewiſe to re-aſſign 
if 'tis not paid, that is, if it ceaſe to be payable, and even that 
Clauſe itſelf is impertinent, becauſe it imports no more than 
what the Law would have implied, if it had been left out. 

"Tis likewiſe to be obſerved, that the Deed of Truft, the : 
Fointure-Deed and the Articles are all of the ſame Date, and 
ſhall be intended to be executed at the ſame Time, and are all 
as one entire Agreement, therefore the Recital in the Fointure- 
Deed, that it was in Conſideration of Marriage, and of 4000 J. 
paid or ſecured to be paid as the Portion, &c. cannot be under- 
ſtood as any poſitive Agreement for 400 /. but it muſt be ex- 
pounded by the Articles to which it doth in a Manner refer. 

If therefore it hath been lawful for a Court of Equity, in 
ſome Caſes and upon ſpecial Circumſtances, to expound a Deed 
otherwiſe than the Letter thereof ſeems to import, yet this ought 
never to be done ſo as to make a Deed, but only to avoid ſome 
Extremity ; but the Plaintiff would have a Deed made in this 
Caſe, for he would have the Court help him to the utmoſt 
Farthing of this 2500 /. without any legal Agreement to en- 

4 | = force 


| | 


— — 
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force the Defendant to pay it, or without any equitable Circum- 

ſtances on his Part, to induce the Court to decree for him. 
Therefore the Lord Keeper, aſſiſted by Zuſtice Rainsford, 

who was of the ſame Opinion, ordered the Bill to be diſmiffed. 


$ir William Baſſett, Son and Heir of Elizabeth 
Seymour, late Wife of Henry Seymour, Eſq; de- 
ceaſed, by Bill of Revivor, Plaintiff. 


Edward Noſworthy, Eſq; Defendant. 


Bill by the HE Plaintiff, Sir Milliam Baſſet, intitled himſelf, as Son 
ap hgh and Fleir of Elizabeth Seymour, who was the only 
Revocation Daughter and Heir of Sir Foſeph Killegrezww, who was Bro- 
of a Will by ther and Heir of Sir Ferry Killigrew, whoſe Eſtate the Lands 


wy Rs in the Bill mentioned formerly were; the Defendant's Title be- 


the Deſen- ing under a pretended Purchaſe (as the Plaintiff alledged) of 
1 theſe Lands at Drum -houiſe, and under the Will of Fr Henny 
chaſer; and Klligreu, the Purchaſe being from Zane Daus, afterwards the 
pleaded ano- Wife of Mr. Berkley, and from Henry Hill, the pretended natu- 
cher pi ral Son of the ſaid Sir Henry Killigrew, of which Will the 
ronght in AI : 
the Exche- Plaintiff alledged there was a Recocation by ſome ſubſequent 
w_ for the Deed or Will; and for a Diſcovery thereof, and what Mr. NG 
5 N worthy really paid for the Purchaſe, and what Deeds and Wri- 
ter a full tings he had, and to ſet aſide the Incumbrances which he had 
N —5 bought to protect his Purchaſe, and that Mrs. Seymour might try 
the Diſmiſ- her Title at Law upon the ſuppoſed Regocation againſt the Ti- 
on ſigned tle of the Defendant, as a Purchaſer under the ſaid Will, the now 


and inrolled; 


the Plea was Plaintiffs exhibited this Bill ; 

held good. To which the Defendant pleaded a Di/mi/ion of a Bill in the 
Court of Exchequer ſigned and inrolled, which Bill was there 
brought for the fame Matter as in this Bill, and fully examined 
and diſmiſſed upon a full Hearing, but without Prejudice, and 
the Diſmiſſion duly ſigned and inrolled; and he farther pleaded, 
that he was a Purchaſer for a valuable Conſideration, bona fide, 

paid without Notice of any Revocation. 
This Cauſe being heard by the Lord Keeper Bridgman, he 
ordered Precedents to be ſearched, where a Plaintiff, after a Diſ- 
miſſion of his Bill on a judicial and formal Hearing, and a full Ex- 
amination of Witneſles in one Court of Equity, (and that with- 
ont Prejudice) had ever been admitted in another Court of E- 


quity, to examine new Witnelles to the ſame Matter formerly in 


IGue and examined. | 
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And afterwards there being ſeveral Orders made in this Cauſe, 
and one by which the Plea was over-ruled; and now the Cauſe 
coming to be heard by the Lord Keeper Nottingham, who having 
read the Articles for the Defendant's Purchaſe, and the Chn- 
ceyances, Leaſes, Fine and Recovery, which appeared to be 
made before any Purchaſe at Drury-houſe, and having conſidered 
the whole Matter, he was of Opinion, that the Court had gone 
much out of the backs and that the Cauſe had been perplexed 
j with ſeveral extraordinary Orders, and not according to the u- 
n | ® {ual Courſe of Proceedings; and therefore it was to be brought 
back to that State where it firſt went wrong. 
+8 Whereupon he diſcharged all former Orders for examining 
* Witneſſes at large, and confirmed all Examinations to the Mat- 
ter of the Defendant's Plea, which, by the * of a Court of 
| ® Equity, ought to conclude the Plaintiff, unleſs he could diſprove 

it; and a Bill of the ſame Nature having been brought in the 

"XZ Court of Exchequer, and there, after a full Examination, diſ- N 
miſled, it ſeemed very hard that the Diſmiſſion 2 without 
Prejudice, becauſe nv croſs Bill can or ought to be received 
after Publication, to examine the ſame Witneſſes again, for that 
might be a Means to introduce Subornation and Perjury, even 
by the Order of this Court, and no Precedents can be found to 
warrant ſuch Practice. | 

Therefore the Defendant having pleaded this Di/miſlion in 
Bar of any farther Examination, and that he is a Purchaſer, Vo- 
ua fide, without Notice of any Revocation, and afterwards for 
the Court to ſave the Benefit of this Plea, by Way of Anſwer, 
and yet to allow an Examination to the whole Matter, . which 
had been pleaded in Bar to ſuch Examination, (all which had 
formerly been done in this Cauſe) was in Effect to ſurprize the 
Defendant, and unawares to draw him off from that which was 
his moſt material Defence. | | 

The Cauſe being then ſet right before the Court upon the true 
Merits thereof, there were only two Points which were conſi- 
0 derable. 

9 1. What the Law of this Court is concerning Purchaſers. 

19 2. Whether the Defendant was a Purchaſer within that Law. 

| BP As to the firſt Point, a Purchaſer, hona fide, without Notice 
of any Defe& in his Title at the Time of the Purchaſe made, 
may lawfully buy in a Hatute or Mortgage, or any other In- 
cumbrance; and if he can defend himſelf at Law by any ſuch 

Incumbrances bought in, his Adverſary ſhall never be aided in a 

Court of Equity by ſetting aſide fuch Incumbrances; for Equity 
will not diſarm a Purchaſer, but aſſiſt him; and Precedents of 
this Nature are very antient and numerous, (ig.) where the 

Court hath refuſed to give any Aſſiſtance againſt a Purchaſer either 
to an Heir, or to a //idow, or to the Fatherleſs, or to Credi- 
tors, or even to one Purchaſer againſt another, 
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And this Rule, in a Court of Equity, is agrecable to the Wiſ⸗ 
dom of the Common Law, where the Maxims which refer to 
Deſcents, Diſcontinuances, Nonclaims, and to collateral War- 
ranties, are only the wiſe Arts and Intentions of the Law to pro- 
tect the Poſſeſſion, and to ſtrengthen the Rights of Prirchaſers. 

2. As to the ſecond Point the Court declared, that the Defen- 
dant had ſufficiently proved his Plea, and himſelf to be a Pur- 
chaſer within the Protection of this Court, becauſe no Fraud or 
Circumvention appeared; and it was evident, that the Defendant 
had paid ſeveral great Sums to diſcharge SFtatutes, which incum- 
bered thoſe Lands, over and above what was paid to Mrs. Zane 
Berkley for her Eſtate for Life, and to Henry Hill for his Re- 
£er/ion ; and tho the Lands were proved to be of much greater 
Value at this Time, by the falling of ſeveral Lives, than what they 
were at the 'Time of the Purchaſe, yet that will not alter the Caſe 
in Equity, becaute in Purchaſes the Queſtion is not, whether the 


I. t#, Conſideration be adequate, but whether tis valuable; for if it be 


ſuch a Conſideration as will make the Defendant a Purchaſer 
within the Statute 27 Elis. and bring him within the Protection 
of that Law, he ought not to be impeached in Equity. 

And fince Henry Hill had nothing to ſubſiſt on during his Mi- 
nority but this Rezer/ton, and being a Baſtard could have no 
Kindred by the Law, and probably but few Friends, there was 
ſome Hazard of the Money, which was advanced during his Mi- 
nority, if he died before the Fine and Recovery ſuffered. 

Therefore the Court allowed the P/ and diſmiſſed the Bill, 
and ſuppreſſed all the Depoſitions taken in this Cauſe before April 
laſt, and all ſince, but only ſuch which relate to this Plea of the 

Defendant. ä 


Warwick Bampfeild, Eſq; Plaintiff. 


Charles Vaughan, and Hugh Vaughan, Eſqs; De- 
fendants. * 


Demurrer THE Caſe was, Thomas Bampfeild, the Plaintiff's Father 
for that an being ſeiſed in Fee of the Lands in the Bill mentioned, 
Executor or granted the ſame to the Defendant's Father for the Term of 1000 


Adminiſtra- 


tor were not Years, Which ſaid Term was agreed to ſink and be extinguiſhed, if 


made Parties the ſaid T homas Bampfeild ſhould pay 80 J. per Annmm to the 


he B a hs $i 1 
Ported, Defendant's Father, his Executors or Adminiſtrators for 42 Yer 


next enſuing, which being now lapſed at Lady-day paſt, this 
Bill was exhibited againſt the Defendant to ſurrender the Reſidue 
of the ſaid Term. 

3 | The 
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The Defendants by their Anſwer confeſs, that the 42 Year 
were expired, but demur to the Bill, for that the Executor or 


1 Adminiſtrator of Thomas Bampfield was not made a Party. 


But the Court held the Demurrer was inſufficient, and there- 


2 fore it was over-ruled, but without Coſts, and that the Plaintiff 
might amend his Bill if he thought fit, and the Defendants not 
to waive their Appearance; but to plead, anſwer or demur. 


— 


=. } 


«a 
0 


| 5 Diana Lady Cranborne, and the Lady Anne Bow- 


yer Executrixes of James Earl of D. and Thomas 
Delmayhoy, Plaintiſſs. 


John Criſpe and Thomas Cripſe, ſurviving Execu- 


tors of Sir Nicholas Criſpe, and many other, De- 
fendants. 


HE Defendants being indebted to the Eaſf-India Company Several are 


in ſeveral Sums, and the Plaintiff's 'Teſtator being bound bound ina 
nd, the 


| > in a Bond with them for the Payment thercof; did accordingly Court may 


Z ſome not appearing at the Hearing, and the Counterbond being . 


pay the Sum of 4000 J. and to indempnify him all, the ſaid Defen- proceed a- 


gainſt any, 


5 dants gave him a Chunterbond in the Penalty of 1000 /. who be- End make 
ing now dead, the Plaintiff's his Executors exhibited a Bill to Decree, tho' 
have the Intereſt (f this 4000 J. decreed to them, and there ha- all the Obli- 


zors are not 


4 ving been many Suits, and ſome abated by Death, and ſeveral of before the 
the Defendants having confeſſed Aſſets, and others denying, and Court. 


The Reaſon 
all the 


: © left in the Hands of a Maſter, ſince which the Seals of ſome of the obligors are 


"= Obligors were broken off and defaced, ſo as the Plaintiff could not to be before 
© ſuc at Law. 


the Court, is 
a Rule of 


It was now declared, that tho ſome of the Obligors, or their Conſcience, 
and may | 


3 Repreſenſatives were not before the Court; yet this was a parti-%- "9 


cular Caſe, and had been much delayed, and though the Seals of with in 
the Obligors were broken off ſince the Bond was left with the Equity. 
Maſter, in Obedience to an Order of this Court ; yet if that Acci- 


dent had never been, the Court might have proceeded either up- 


on the whole, or in part, and jointly or ſeverally againſt the OY 
ligors, or againſt any of their reſpective Heirs, Executors or Ad- 
miniſtrators. 

For the Reaſon why all the Obligors, their Heirs, Executors 


= o Adminiſtrators are to be made Parties in Equity was, and is 


only a Rule of Conſcience, and to ſave thoſe who are ſeverally 
charged, the Trouble of a new Suit for Contribution againſt thoſe 
who are not charged; but this is not of abſolute Neceſſity, and 

P there- 
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therefore may be diſpenced withall, eſpecially in this Caſe where 


the Parties are ſo many, and the Delays ſo multiplyed and conti. | 


nued. 


Law to be taxed by a Malter. 


That ſuch of the Defendants who made Default at the Hear 4 F 


Therefore the Decree was, that the Defendants who have con. 
felled Aſſets, ſhould pay Intereſt until the ſeveral Times the 
ſaid Sum was in Obedience to the Order of this Court repaid tz 
the Plaintiff's 'Teſtator, together with the now Plaintiffs Coſts aa 


ing, ſhall pay five Marks, and ſhew Cauſe, &c. and that others 5 


of them be liable as far as they have Aſſets, which the Maſter i; ” 
_ 
G 


1 & 

4 * 41 
2 8 

5 * 


to examine and inquire into, and ſuch of them who comply and 
pay, (5c. to have the Aid of this Court againſt the reſt, and 
thoſe-who have utterly denyed Aſſets, that the Bill as to them 
be diſmiſſed, for that this Cauſe came before the Court upon 
Bill, and Anſwer without any Proof. 


« 


a. 


| Richard Bucknall and John Hicks, Executors of 
John Bullock, Plantiffs. 


Mary Bullock, Widow of the ſaid John Bullock, and 
John Bullock an Infant of the ſaid Mary his Guar- 
dian, Sir Thomas Player, and Mary Bullock an 


Infant, by Thomas Sheppard her Guardian, 1 


Defendants. 
The ſeparate HE Caſe was, one Haxford was poſſeſſed of a Term for 
2 3 - Tears, in ſome Houſes in Barnaby- Street, Value 25 l. per 


had two Fa- Autun, and in June 1665, deviſed the ſame to one Valmore, 


thers, and Who married Mary the Niece of the Teſtator. 
hay way A This Malmorè was poſſeſſed in his own Right of a Term for 


determined Years, in four Houſes in Augel- Street, and by his laſt Will devi- 
by a Decree: fed the fame to his two Children John and Sarah, being of the 

Value of 19/. per Aunum, and the Surplus of his Eſtate, after 
Debts and Legacies paid, he deviſed to his Wife Mary whom he 
made Executrix, and ſoon afterwards died. 

Mary afterwards married 70h Bullock, by whom ſhe had 
Iſſue Mary the Infant, (one of the Defendants) and ſoon after 
this Marriage Mary the Mother died Inteſtate; and then the 
ſaid Bul/ock married Mary Wade, by whom he had Ifſue John 
Bullock the Infant, (the other Defendant,) and about the Year 
1671, the ſaid John Bullock the Father deviſed the Surplus of 
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his perſonal Eſtate, (after Debts and Legacies paid) to Mary his 
Il Jalece, and dicd, having firſt made the Plaintiffs Rich. Bucknell, 
and 7ohn Ticks Executors, who having gotten the Adminiſtrati- 
on to the Eſtate of HHaxford and IValmore, and of Mary the Wi- 
Ares of II 'almere during the Minority, and in Truſt for Mary the 
Ifait, and having proved the Will of John Bullock the Father, 
and exhibired Inventories of the Eſtate in Barnaby-Sreet, and in 
Angel-Court; which they accounted as belonging to the Defen- 
dant Mary the Infant, for whom they were entruſted ; and ha- 
ving applycd the Rents and Profits for paying Debts, and for the 
Maintenance of the ſaid Mary the Iniant, afterwards upon a Con- 
teſt in the Spiritual Court the ſaid Eſtates in Barnaby-Street, aud 
Anzel-Conrt were adjudged to be no Part of the Eſtate of the ſaid 
ohn Bulloch, 

* Becauſe the Overſeers of J/almore's Will did on the behalf of 
Jahn and Sarah his Children, before Mary their Mother marri- 
ed with Bullcck, come to an Agreement with her, that thoſe 
Children thould have 290 J. in full Satisfaction for their Intereſt 
in the Houſes in Angel- Streit, which was to be raiſed out of 
IValmore's perſonal Eſtate, and which was afterwards paid to 
thoſe Children according to the ſaid Agreement; and yet the Exc- 
cutors of John Bullock, claim the Houſes in _Angel-Srreet, as well 
as thoſe in Barnaby-Street, in Truſt for Mary the Infant, and 
Daughter of John Bullock, as the perſonal Eſtate of her Father 
Joh Bullock. | 

fl. Mary Bullock the Widow, formerly Mary Made, and Jobi 
ZBullock the Infant, entitle themſelves to all the Houſes, for that 
the Houſes in Barnaby-Sreet were deviſed by Haxford to I al- 
mare whom he made his Executor; that JFalmore made his Wife 
Mary Executrix, and died, that ſhe married Bullock, and after- 
wards the Leaſes of thoſe Houſes in Baruaby-Srreet were ſurren- 
dered, and new Leaſes taken, for the ſame were then Bullock's 
Eſtate, and therefore, ſhe and her' Son ohn Bullock ought to 
have their Share thereof by the Cuſtom of London ; for that the 
faid John Bullock her Husband was a Freeman. 

And as to the Houſes in Jngei-Srreet, it was inſiſted for them, 
that Mary, the Widow of IJ alinore, purchaſed them from Johm and 
Sarah Malinore, to whom they were deviſed by the ſaid A 
more their Father, ſo that ſhe was poſſeſſed thereof in her own 
Right; and having afterwards married John Pullock, he paid 
Part of the Purchaſe-Money, and took a Releaſe from Fohn and 
Sarah IFalmore in his own Name. | | 

On the other ſide it was ſaid for 1ſary Pullock the Infant, that 
ſhe is the Daughter and Heir of John Pullock, by Mary the Wi- 
dow of Malinore, and ought to have the Benefit of all the Houſes 
being her Mother's proper Eſtate; for that her Father had the 
Houſes in Augel- Street as a Purchaſer thereof; and that ſhe (the 

2 | In- 


I 
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Infant) is entitled to the Houſes in Barnaby-Street, by Virtue of 
the Adminiſtration granted to the Plaintifls Bricknal! and Hicks 
in Truſt for her, both of the Eſtates of Harford and Malmore, 
and his Widow; and that the other Defendants are not entitled to 
the ſame, cither in Law or Equity, nor can the ſaid Houſes be 
taken to be any Part of Bullock's Eſtate. 

This being the Caſe, a Bill was exhibited to have a Determi- 
nation of the diſtin and ſeparate Intereſts of theſe Children, who 
had ſeveral Fathers, as aforeſaid. | 

And upon hearing the Cauſe, it was decreed, that Aſary Ball. 
lock and John her Son have no Title to the Houſes in Barnaby. 
Street, but that hor Bull ck the Infant, who was the Daugh- 1 d 
ter of John Bullock by Mary the Widow of Malinore, was wel! 
entitled to them by Virtue of the Adminiſtration granted to the 8 
Plaintiffs in Truſt for her. —— | | 

But the Houſes in Ange/-Street were clearly the Eſtate of John 
Bullkick, he having in Purſuance of the Agreement made with * 
IV-almore's Children, paid Part of the Purchaſe-Money, and got : g 
Releaſes from them; therefore the Plaintiffs were ordered to ac- | 
count for thoſe Houſes as PBullock's Eſtate, and likewiſe an Ac- 

count to be taken of the ſeveral Eſtates, as aforeſaid. 
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William Blyſſe, Eſq; Plaintiff / 


Henry Sayers, Eſq; William Cherry, Gent. Admi- 
niſtrator of Joan Blyſle, Robert Partridge, and 
Henry Partridge Infants, by the ſaid Joan Blyſſe 
their Mother and Guardian, & econtra, Defen- 
dants. 


* 1 | T HE Plaintiff he married Joan Partridge a Widow, 
Marriage who was ſeiſed in Fee of ſeveral Lands of the yearly Va- 
wy 7 ; lue of 500. as ſhe was one of the Daughters and Coheirs of Ro- 
fecond Huf. bert Jaques, and ſhe was likewiſe poſſeſſed of a great perſonal 


band, having Eſtate in ready Money, Plate and Jewels in her own Diſpoſal, 
YCICTVEC à 


hes wilds and had likewiſe Power to diſpoſe of the Intereſt of 6650 J. which 
and real E- ſhe did to her 3 Children by a former Husband ; but before her | 


ſtare to her. Marriage with Blyſſe, it was propoſed by her, and he aſſented 

w l 1 4 

ſal, and after and agreed, that all the Money due and payable to her upon Secu- MX 

Marriage, rities, or for which there was no Security then taken, and all other 7 
aving bor- 


On... es Goods and perſonal Eſtate, and all the Rents, Iſſues and Pro- 1 
ney, and fur- fits of her Lands, whereof ſhe or any other Perſon in Truſt for 
niſhed an 

Houſe, the Husband was diſcharged from paying the Money, and the Truſtees were decreed to 
pay it out of her own Eſtate, and to return the Jewels he gave her before Marriage, Oc. 


her, 


* 

4 
9 
> 
my 


* * 
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her, then were or afterwards ſhould be ſeiſed or poſſeſſed, ſhould 
be reſerved to the ſole Diſpoſal of the ſaid Joan, and if the Plain- 
tilt Blyſſe ſhould be excluded from having any diſpoſing Power 
thereof, or of the Proceed or Profits thereof. 

And by Indenture Tripartite dated 8 May 1673, and made be- 
tween the ſaid Joan of the firſt Part, the Plaintiff Vn. Blyſſe of 
the ſecond Part, and the Defendants Sayers and Cherry of the 
third Part; ſhe the ſaid Joan by the Conſent and Approbation 
of the Plaintiff Blyſſe her intended Husband, did aſſign and ſet 
over to them the ſaid Sayer and Cherry, all her Lands and Securi- 


ties for Money; particularly thoſe in a Schedule annexed to- 


the ſaid Deed, and all her Jewels, Rings, Goods and Chattels 
whatſoever. 

In which ſaid Indenture, the Plaintiff Vin. Blyſſe, covenanted, 
that the Truſtees ſhould enjoy the ſame, and diſpoſe thereof as 
the ſaid Joan, (whether ſole or married) ſhould by any Wri- 
ting under her Hand and Seal, in the Preſence of two Wit- 
neſſes appoint, and that it ſhould be lawful for her to make a 
Will. 

Afterwards the Marriage took Effect, and then the Plaintiff 
Blyſſe at the Requeſt of Joan his now Wife, took a Houſe at 
Putney, (ſhe declaring it ſhould be no Burden to him) and this 
was 2 the Term of 21 Years, and at the Rent of 33 J. per Au. 
num, and 30 l. paid for a Fine; and the declaring that the ſaid 
Rent and Fine, and the Repairing, and Beautifying, and Furniſh- 
ing the ſaid Houſe, ſhould be paid out of the Reut of the Eſtate, 
and that the JJouſe and Furniture ſhould be at her Diſpoſal, as 
the Reſt of her Goods were by the aforeſaid Agreement before 
Marriage. 

Accordingly Workmen were employed in beautifying and re- 
pairing the Houſe, and ſeveral valuable Goods were brought to 
furniſh it, without conſulting the Plaintiff, who in Strickneſs of 
Law, is chargeable therewith, becauſe done during the Chcer- 
ture ; but that in Equity, he ought to be diſcharged thereof, 
becauſe ſhe agreed that it ſhould be paid out of her Eſtate. 

But ſhe, before ſhe had diſcharged or paid the Workmen, and 
for the Furniture, died poſſeſſed of Goods of great Value, in and 
about the ſaid Houſe, ſome whereof were her, proper Goods be- 
fore Marriage, and other Part was bought afterwards, and in- 
tended to be paid out of her ozwwn Eſtate. 

That ſhe in her Life-time, and purſuant to her ſaid Agreement 
before Marriage, did by Deed dated in Seprember 1673, direct 
the ſaid Sayer's and Cherry to diſpoſe of her Money and Eſtate in 
Manner as therein mentioned, and amongſt other Things to pay 
to the Plaintiff 1000 J. out of her Eſtate, and as to other of her 
Goods, Plate, Jewels, Gc. not otherwiſe diſpoſed, ſhe us. the 

2 - ſame 
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ſame to her Daughter Joanna, together with her Goods in the 
Houſe at Putney. 


The Truſtees took Orders about her Funeral, and poſſeſſed 
themſelves of her Goods, Plate, Jewels, Gc. and all other her 
perſonal Eſtate, as well that ſhe had before Marriage as after, 
and the Plaintiff on his Marriage being called on to ſerve as Sheriff 
for London and Middleſex, ſhe deſired him to Fine, promiling 
to pay one half of ſuch Be out of her own Eſtate ; and ac- 
cordingly he paid the Fize of 400 J. to be excuſed from that Of- 
fice, and on (in the Abſence of the ſaid Truſtees) borrowed 
400 /. of one Brown a Scrivener, which was received b 
Plaintiff 's Servant, but by her Direction, and 200 J. Part thereof 
was by her Order paid to the Plaintiff in Diſcharge of half the 
Hine, and the other 200 J. ſhe received her ſelf, and ſhe likewiſe re- 
ceived the Profits of all her own Eſtate during the Coverture, and 
diſpoſed thereof at her Will and Pleaſure. 

And now the Plaintift exhibited a Bill to be diſcharged of the 
ſaid 400 J. borrowed by his Wife, and of the Rent of the Houſe 
at Putney, and for all Money disburſcd about the ſaid Houſe, and 
the Furniture thereof, and the growing Rent, and all Monies re- 
ceived by his Wife for Rent of her own Lands during the Co- 
verture, and from all Suits concerning the Premiſles, that may at 


any Lime happen; and that he may have all ſuch ſewels which 


ſhe had from him when he courted her, which were only to be 
worn by her as Ornaments whilſt ſhe was his Wife, (ſhe having 
on her Dcath-bed declared they belonged to the Plaintiff) and to 
have the 10004. paid to him according to the ſaid Deed, and to 


be diſcharged from the Expences of her Funeral; that being ma- 


naged by her ſaid Truſtees. 

Upon the whole Matter, and upon the croſs Bill of the 'Fru- 
ſtecs exhibited againſt the Husband, to difcover what he had 
received of his Wite's Eſtate, and his Anfwer unto it, and upon the 
Proofs in both Cauſes; 

The Court declared, that the Plaintiff aught to be diſcharged 
of the 400 J. borrowed by his Wife of the ſaid Broten, and that 
it ought to be paid out of her Eſtate, and that he ought likewiſe 
to be diſcharged of what Money he received out of her ſaid E- 
ſtate, becauſe it appeared, that he had received and paid it by her 
Order. % 

That ſince the Putney Houſe was taken, repaired, beautified 
and furniſhed by her Order to accommodate her ſelf and Chil- 
dren, what remained unpaid for Rent, and the growing Rent, and 
what was due and unpaid to Workmen, ought to be paid out of 
her own Eſtate, and the Plaintiff ſhall be diſcharged from the ſame, 
and that the Leaſe of the Putney Houſe ſhall be aſſigned by the 
Plaintiff to the Truſtees, and they to enjoy the ſame, and to difpoſe 
the Goods and Furniture thereof; and they are likewiſe to diſcharge 
the Funeral Expences out of her own Eſtate, 'That 
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That the Necklace of Pearl and other Jewels which appear- 
ed to be given by him to her before Marriage, (whether betorc or 
after the Executing the ſaid Tripartite Indenture) ought not to be 
accounted any Part of her Eſtate ; but to be returned to the Hul- 
band according to her Declaration, on her Death-bed. 

And it appearing that 200 J. Part of the 1000 J. was paid, the 
remaining Soo J. was decreed to the Plaintiff to be paid out of 
her Eſtate as ſoon as the ſame can be raiſed; and that the 'Tru- 


ſtees ſhall be indemnified, obſerving the ſaid Directions. 


— 


Sarah Dean, Widow and Adminiſtratrix of Edward 
Dean her late Husband, Plaintiff. 


Edward Gavell, Thomas Briggs, Richard Mariott, 
and William Dean, Defendants. 


T HE Caſe was, Eduard and William Dean, the Sons of Bill to have 


Edward Dean, were by his laſt Will made Executors an Account 
and Copartners of his Eſtate, but without any Benket of Survi- be — 


ken in Exe- 


vorihip. 


be good.. 


Faward Dean the Son, married the Plaintiff Sarah, and af- 
terwards died Inteſtate ; and ſhe havingobtain'd Adminiſtration, ex- 
hibited her Bill to be relieved againſt a ſuppoſed Fraud and Breach 
of Truſt; and that ſhe might have a Moiety of what her Husband 
poſſeſſed in Partnerſhip with his Brother Vin. Dean, who by 
Combination (as ſhe Suggeſts) with the Defendant Briggs, and 
with one Baxter who had a Judgment for 600 J. againſt her Huſ- 
band, procured the ſaid Baxter to take out a Freri Facias, 
which was done accordingly, and the Goods of her Husband ta- 
ken in Execution to the Value of 1000/. and afterwards ſold to 
the Defendant Gaze// for 250 l. of which ſhe now Demands an 
Account of the ſaid GCacell; and likewiſe an Account of the E- 
quity of Redemption of a Mortgage of a Wharf by her ſaid Huſ- 
band's Father. 

Carell, one of the Defendants pleads, that before he bought the 
ſaid Goods of the Sheriff, they were offered to be ſold to the Plain- 
tif at the Price he paid for them, and after he had bought them, 
he himſelf offered them to the Plaintiff, paying him the Money 
which they coſt him; but that now, by Virtue of the Bill of Sale 


which he had from the Sheriff, he had diſpoſed them to other Per- 
ſons. And 


cution at an 


under Value, and of the Equity of Redemption of a Mortgage, and of Money received to 
Compound the Debts of the Plaintif, The Defendant pleads, that before he bought the Goods 
of the Sheriff, and afterwards they were offered to the Plaintiff at the ſame Price for which he 
bought them; and likewiſe pleads a Releaſe of the Equity of Redemption of the Mortgage, and 
a general Releaſe from the Plaintiff for all Things to ſuch a Day, &c. the Plea was allowed to 
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And as to the Mortgage he pleads, that he having bought it 
in, and had it aſſigned to him, the now Plaintiff, and Milliam 
Dean the Defendant, did in Famtary 1668, in Conſideration of 
the Sum of 600/. to them paid, relcaſe the Equity of Redempti- 
on to him, and gave him an Acquittance or Receipt for the ſaid 
Money, and denied Combination, and averred that the Bill of 
Sale, and the Releaſe were fairly, and without Fraud obtained, 

Briggs the other Defendant pleads, (the Bill being to call him 
to Account for ſeveral Sums of Money received of the other De- 
fendant Cave// to compound the Debts of the Plaintiff and of 
Im. Dean,) that he had a general Releaſe under the Hands and 
Seals of the Plaintiff ; and the ſaid Dean for all Things tranſacted 
and done between that 'Time and the 9th of March 1668, and 
that there is no other Part of her Eſtate, or of the Eſtate of the 
faid Vm. Dean ; beſides what was taken in Execution, and o- 
therwiſe diſpoſed, but only what Debts are due and owing to 
them; and that by Articles executed by them, it was agreed that 
the Plaintiff ſhould have a certain Debt (in the Plea mentioned) 
amounting to 556/. for her ſhare of the ſaid Debts; and that 
Vn. Dean ſhould have all the reſt, and that the Articles are 
moſtly NN and that they were to the Advantage of the 
Plaintiff, ſo that as to what he hath received ſince the Date of 


the Relcaſe he is accountable to Vm. Dean alone, and not to 


the Plaintiff, and that the Releaſe and Agreement by the Articles 


were fairly obtained without any Fraud; and that by his Anſwer - 


he hath given an Account of what Money he received to com- 
pound the Debts of the Plaintiff, and of Vin. Dean. 

Both theſe Pleas of Gavel and Briggs were allowed by the 
Court. _ 


— 


John Innocent, and Margaret his Wife, Admini- 


ſtratrix of Mary Frith, Plaintiff. 
Richard Tayler, and Elizabeth is Wife, Defen- 


Legacy devi- H E Caſe was, John Frith by his laſt Will deviſed to Mary 
ſed to one, to Frith the Sum of 100 J. to be paid to her on the 29th Day 
0 


be paid on a 
cellain Day, F Sept. 1668, and this was charged on certain Lands deviſed to 


the Legatee the Defendant Elig. Tayler, of which ſaid Lands ſhe and her Huſ- 


died befo : | . 
s wn band in her Right were poſſeſſed. Mary Frith, the Legatee, died 


came, it before the ſaid Legacy became payable, and Margaret the Wife of 
ſhall go to John Innocent the Plaintiff adminiſtred to her, and now they ex- 
3 hibited this Bill for this Legacy; the Defendant would have 


4 auvoided 
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avoided the Payment, inſiſting by their Counſel, that it was not 
demandable by the Adminiſtratrix, becauſe her Inteſtate Mar 
Frith had it upon a Condition which was now diſpenſed withal 
by the Act of God, (viz.) by her dying before the Time of the 
Performance of the ſaid Condition, which was now become im- 
poſſible to be performed. | 

But the Court was of Opinion, that an“ Intereſt in this Le- In all Le- 
gacy was veſted in Mary Frith by the Will, and by Conſequence gacies ti, 
it ſhall go to her Adminiſtratrix, and decreed the ſame accord- Heçeſſar) to 


x es F tiſtinguiſh 
ingly, with Damages from the Time of exhibiting the Bill. two Effefs 
| of the Right 


of the Legatee, (viz.) one which renders him Maſter of the Thing deviſed, fo that he may 
demand the Delivery thereof immediately, or not demand it till a certain Time, and the o— 
ther which puts him in a Condition to demand the Delivery. 

The firſt of theſe Etfects is, that then the Time is come, in which the Right of the Lega- 
cy veſts in the Legatee, for then the Legacy is due; and in ſuch Caſe, if the Legatec dies 
before he hath received the Legacy, 'tis, by the Civil Law, tranſmitted to his Adminiſtrator, 
now in that Moment of Time when the Teſtator dies the Right to the Legacy veſts in rhe 
Legatee; and tho' there is a Time fixed for the Payment of it, yet ſince the Legatee hath 


acquired a Right by ſurviving the Teſtator, he tranſmits that Right to his Adminiſtrator, 
whether he die before or after that Time. Dom. 2 Vol. 180, 181. 


—_ ä 8 


1 


Zachary Atwood, and Eleanor Davis, Plaintiffs. 
John Hawkins and others Defendants. 


*HIS Bill was exhibited to compel the Defendants, as Ex- Demurrer to 
ecutors of Abraham Atzwood, (who was the Plaintiffs Fa- * Bll for | 
ther) to pay them a Legacy of 100 J. deviſed to them by their ; 


wi. | , per Parties, 
ſaid Father, and to agcount for the Surplus of his Eſtate. allowed as to 
he Defendaut Hawkins demurred to this Bill; for that he . 


and one Hyight were made Executors, durante minore ætate, of to the other 
Nicholas Atwood the Plaintifls Brother, who attained his full Parr. 
Age, and ſoon afterwards died; ſo that the ſaid Fxecutorſhip 

being determined, ſome other Executor or Adminiſtrator ought 

to be called to anſwer who might poſſibly make out ſome ſuffi- 

cient Releaſe or Diſcharge. 

He demurred alſo as to the Account of the S$rplus, becauſe 
there are other Perſons to whom the Defendants are liable to ac- 
count as well as to the Plaintiffs, and they not Parties to this 
Suit, fo that they may be put to unneceſſary Trouble and Suit 
concerning the fame. 

The Court over-ruled the Demurrer as to the ſpecifick Lega- 
cy, and ordered the Defendants to anſwer, but allowed the De- 
murrer as to the Demand of an Account of the Surplus, and 
that the Plaintifls might bring a new Bull as to that. 


Q James 
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James Hudſon, Richard Fiſher, and ſeveral other 


Tenants of the Manor of Wibthorp in the County 


of Cumberland, Plaintiffs. 
Sir George Fletcher, Defendant. 


Bill to dif. HIS Bill was, to diſcover ſeveral antient Cuſtoms Time out 
cover ſeve- of Mind within the Manor of Mibiborp, between the Lord 
ral antient of the ſaid Manor, and the Tenants thereof reſpectively, and to 


by + oth have a Commiſſion to examine Witneſſes to perpetuate their Te— 


and fora ſtimony, that the ſaid Cuſtoms may be eſtabliſhed, the Plaintiffs 


Commiſſion claiming a Right to the ſaid Cuſtoms, as they are cuſtomamy Te- 


to examine 


Witneſſes to Hant of the ſaid Manor, Gc. 


perpetuate 


their Teſtimony. 
The Defendant pleads, that the Cuſtoms are not to be examined in this Court, but triable 


at Law; and demurs, for that all the Tenants of the Manor are not made Parties. 


The Defendant for Plea and Demurrer ſets forth, that he is 
Lord of the Manor, c. and that the Matters and Things in 
the Bill ſuggeſted, are not examinable or to be eſtabliſhed in 
this Court, but are triable only at Common Law by a Jury, 
and that ſeveral of the Cuſtoms alledged in the Bill are unrea- 
ſonable, and that the Plaintifls are not all the Tenants of the 

ſaid Manor, but that the Reſt of the Tenants ought either to be 
Plaintiffs or Defendants to this Suit, before the ſaid Cuſtoms can 
be examined, 

The Court held this Plea and Demurrer to be inſufficient, ex- 
cept ſuch Part of it which relates to the Cuſtoms being eſtabliſh- 
ed here, and over-ruled the ſame fo far as to order an Anſwer to 
the Cuſtoms and other Matters charged in the Bill whereby to 
bring the ſame in Iſſue, but as to that Part of the Demurrer, that 
the Cuſtoms ought not to be eſtabliſhed in this Court, the Bene- 
fit thereof is reſerved to the Defendant at the Hearing of his 
Cauſe, and the Plaintiffs are at Liberty to amend their Bill, and 
to add ſuch of the Tenants (who will give them Letters of At- 
torney ſo to do) to be Plaintiffs to their Bill, and the Reſt of 
the Tenants Defendants thereunto. 


William 
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William Doughty, Cent. Plaintiff 


John Stiles, George Keat and Edward Booker, Exe- 


cutors of John Short and Ralph Firzgerald, De- 
fendants. 


HE Caſe was, Hudſon and Short were IWoollen-drapers, A Judgment- 
the one in Nor ſolſt and the other in London, and they tra- — rept 

ding together in Cloth Hudſon became indebted to SHort, who tended a 
died, and then Hudſon gave a Judgment of 400 /. to the Defen- Sy -o 
dants, who were Executors of Hort, and this was to ſecure a made 3 
Debt of 220 J. due from Hudſon to Short ; afterwards Hudſon thereof for 
deviſed ſeveral Lands and Tenements to the Plaintiff Doughty, erwins he 
and died, after whoſe Death the Executors of Short extended a full Rent, 
Moiety of Hudſon's Lands ſo deviſed to Doughty, who exhi- Hen 
bited his Bill againſt them to be relieved againſt this Judgment; impeached 
ſuggeſting that Hudſon had delivered back ſeveral Parcels of in Equity. 
Cloth, amounting to the Value of 170 J. which Short had ac- 
cepted in Part of this Debt, and had likewiſe paid him ſeveral 
Sums of Money, and yet the Defendants had extended thoſe 
Lands, and made a Leaſe thereof to the other Defendant Fitz- 
gerald for 7 Tears, under the yearly Rent of 25 l. to redeem 
which Leaſe and to bring the Executors to an Account for the 
Cloth and Money received, was the Purport of the Bill. 


The Court was of Opinion, that this Leaſe ought not to be 


tmpeached, but decreed the Executors to account for the Goods 


and Money received of Hudſon by their Teſtator, aud for the 
Profits of the Lands before the Leaſe, and for the Rent of 25 /. 
per Anmim, after the Leaſe, and that the Defendants ſhall have 


juſt Allowances, and Cots likewiſe, unleſs the Plaintiff can falſi- 


fy their Anſwer in any material Part thereof. 

And on paying what is due to the Defendants they ſhall ac- 
knowledge Satisfaction on the Judgment, and releaſe and convey 
the extended Premiſſes to the Plaintiff, free from all Incumbran- 
ces made by them except this Leaſe. 


Q 2 Mary 


— 
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Mary, Jane, Rebecca and Elizabreh Catchmay, 
Daughters of Chriſtopher Catchmay, Plaintiffs. 


Edward Nicholas and Judith his Wife, aud Eliza- 
beth Morgan, Defendants 


Hi HE Caſe was, Anne Catchmay, who was Aunt of the Plain- 
perſonal E- tiffs, did, by her laſt Will dated in the Year 1662, deviſe 
fare 12 Ore to her ſaid four Nieces, Mary, Fane, Rebecca and Eligabeth 
alter the  Catchmay, in theſe Words. 
Death of the f. I deviſe all my Eſtate, &c. to my Siſter Katharine Catch- 
Deviſce to may during her Life (who was likewiſe Executrix) and after 
god. her Deceaſe, then I, give 400 l. apiece to my four Nieces, (na- 
ming them) which Eſtate did conſiſt in perſonal Things; and 
ſoon after the Deviſe thereof, as aforeſaid, the ſaid Anne the 
Teſtatrix died, and now the Nieces exhibited a Bill for their re- 
ſpective Legacies. 
The Cauſe was heard at the Rolls, where the Counſel for the 
Defendants inſiſted, that this was a void Legacy to the reſpective 
Legatees, it being the Deviſe of a Remainder of a perſonal 
Thing after the Death of another, to whom it had been already 
iven. 
N The Maſter of the Rolls referred this Point to Juſtice Ellis 
for his Opinion, which was, that the Plaintiffs ought to have 
Relief, and thereupon it was ſo decreed at the Rolls, from which 
Decree the Defendants appealed to the Lord Keeper, wha was 
of the ſame Opinion; for that Katharine, by the Will of Axe 
her Siſter, was to receive the Profits during her Life only ; and 
was therefore in Nature of a Truſtee for theſe Legacies be- 
queathed to the Plaintiffs to be paid after her Death. 
Decreed, that Judith, who was the Wife of Edzward Nicho- 
las, and Executrix of Katharine Katchmay, do deliver up all 
Bonds and Securities for Money due to the ſaid Anne Catchmay 
the Teſtatrix; and that the Plaintiffs ſhall have Liberty to put 
the ſame in Suit, in the Names of the ſaid Nicholas and Fudith, 
(giving them Security to indempnify them for Suing in their 
Names) to recover the Money due thereon towards Satisfaction 
of their Legacies ; and alſo they ſhall account for all the Aſſets 
of Anne which came to Katharine, and afterwards to the ſaid 


Judith and Nicholas, or either of them. 


: Edward 
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Edward Lord Herbert, Baron of Cherbury, and the 

Lady Elizabeth his Wife, and William Brownlow, 

Eſq; and Margaret his Wife, Plaintiffs. 


William Mountague, Eſq; and George Mountague 


and others, Defendants. 


HIS Bill was, to diſcover the Will of Sydney Mauntagtie, Releaſes 
Eſq; and to bave an Account of the Rents and Profits of Pleaded, but 


| fi ; | os Or the Defen- 
his real and perſonal Eſtate, which belongs to the Plaintiffs in gants were 
Right of their ſaid Waves. ordered to 


The Defendant George Mountague, as to ſo much of the Bill Her. 
as ſeeks an Account of the Rents and Profits of the Lands and 
Houſhold-Goods of Sydney Mountagne, and which were received 
by the ſaid George, he pleads 7zwo Releaſes under Hand and Seal, 
(Sig.) one dated 5 Aug. 1673, by which the Plaintiff Brozon/ozy 
and his Wife, and the other dated 25 Aug. following, by which 
the Lord Herbert and his Lady did releaſe to the Defendant, 
his Heirs, Executors, Oc. all his and their Lands, Tenements, 
Goods and Chattels, and particularly the Manors and Lands therein 
mentioned, of and from all Actions, Claims and Demands what- 
ſoever. | 

It was inſiſted by the Plaintiffs Counſel, that theſe Releaſes 
were to extend only to the Portions of the two Ladies, the Wives 
of the Plaintiffs, which had been paid by the Defendant, and it 
appeared, on reading this Plea, that the Defendant did not ſet 
forth, that there was any Diſcourſe between them concerning the 
Eſtate or Lands of the ſaid Sydney Mountague, when or at the 
Time theſe Releaſes were executed. 


The Court ordered, that the Word P/ea ſhould be ſtriken out, 


and that the Defendants ſhould anſwer the Bill; but as to the o- 


Profits of the Lands, the Defendant is not to anſwer, unleſs on 


ther Part of the Bill which demands an Account of the Rents and 9 
the Hearing the Court think fit to decree an Account thereof. 


— — 


— * 


Faſt-India Company, Plaintiffs. 


William Blake, De endant , & econtra. . the 
AL Es . 9 105 Company 


7 "6 - LC i : 
TH E Defendant Blake Was Fact to the Eaſt Company in In- not «lowed 


dia, and this Bill was exhibited againſt him by the Company Fine A0. 


Ken Thing to Ac- 
to diſcover in what prohibited Goods he had traded there; ſo that count under 


e OI F - . the Head of 
they might have Evicence at Law in an Action of Debt upon a C- r 


+ Tenant pences, &c. 
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cenaut now brought by the Company againſt him, to recover 
certain Sums Which he had covenanted to pay, if he traded in ſuch 
prohibited Goods and; to be relieved againſt his Breaches of Truſt 
whilſt he was their Factor in the Indies, and concerning ſeveral 
Exceptions they had to his Accounts. = 
Ihe firſt Point was concerning a Debt of 7000 Rypees, being 
875 J. Sterling, Which the Company paid in India, for one Bil- 
lage, who died ſo much indebted in that Countrey, and which 
the Company, by the Courſe of Proceedings there, was obliged 
to pay, which the Defendant, (who is P7//age's Executor, and 
having plentiful Aſſets) ought to repay to the Company with Da- 


mages, and agreed io to do when he went abroad in their Service 


in 7anuary 1661. 

Blake denied that the Company paid any ſuch Debt for Bi/- 
{age ; but it appearing otherwiſe on Proof, and particularly by 
one Chamberlain's Letter, | 


The Court decreed, that Babe was liable in Equity to repay- 


that Sum with Damages, even upon his own Agreement With the 
Company; but his Counſel inſiſting, that this Letter was got by 
Surprize, they deſired a Copy thereof, and to be farther heard 
another Day, which was ordered accordingly. 


The ſecond Point was, concerning 15000 Royals of Fight, 


which the Company charged Hale to have received of Sir TH- 
mas Chambers in ſndia, for the Uſe of the Company in Decem- 
her 1662, but did not bring it to Account till two Years after, 
for which they demand Intereſt for that two Years; and that 
when he did bring that Sum to Account, it was at the Under- 
values mentioned in the Bill. . 

Blake anſwers, that he had no Orders from Chambers to bring 
thoſe Pieces of Eight into Account till the Year 1664, at which 
Time he accounted for them. | 

The Court was of Opinion, that B/ake was not chargeable 
with this Intereſt, but decreed him to anſwer as to the Under- 
rating ſome Goods and Over-yaluing other; and as to that Ma- 
ter he anſwered, that the Prices charged are the fame for which 
the Goods were bought. and fold in India, excepting only ſome 
extraordinary Charges uſual in thoſe Parts, which are caſt in and 
charged in the Prices of the Goods bought and ſold there, which 
Charges are neceſſary for the Affairs of the Company, (viz) in 
Houſe-keeping and entertaining the Great Men of that Countrey, 
and otherwiſe. | 


The Court declared, that it was unreaſonable for a Factor to 


be a Judge of his own Expences, and that there would be no 
Meaſure in Accounting, if that ſhould be allowed; and if immo- 
derate Expences in Houſe-keeping, or otherwiſe, ſhould be caſt in- 
to and concealed under the Prices of Goods, 


4 | oh Therefore 
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Therefore Blake ought to account to the Company for what 
he hath placed to their Account for Goods bought for them, and 
for more than he really paid, and for what he hath placed to 
their Account for Goods fold for them, and leſs than he really 
ſold to others. | | 

And an Account was ordered accordingly upon theſe Directions, 
(ↄiz.) what Blake ſhall make out in particular to have been by 
him expended for the Company (and which hath not been 
brought to Account under the Head of General Expences,) ſhall 
be allowed him; and all Sums under 40 J. ſhall be allowed him 
upon Proof of Payment by his own Oarh. 

And that if he hath expended any great Sums in Entertainments 
and hath kept a Particular thereof, and ſhall make Oath that the 
{ame were really, and bona fide, expended, and neceſſary in his 
Judgment for the Affairs of the Company, the Maſter ſhall allow 
the fame, or certify them ſpecially as he ſhall ſee Cauſe. 

The third Point was, about Looking-glaſſes and other Toys, 
which Blake. charged to the Account of the Company at 40 /. per 
Ceut. more than the ſame were worth in that Countrey. 

The Court decreed, that the Maſter ſhould examine the Mat- 
ter, and if he find thoſe Toys over-rated more than what they were 
worth / India, then Blake is to ſatisfy for ſo much. | 

The laſt Point was, upon Blake's croſs Bill to be relieved a- 
gainſt an Action of Covenant brought againſt him by the Compa- 
ny for 26000 J. upon which the Caſe was thus; tis a Cuſtom for A Fador 


the Factors of the Company to enter into Covenants to them bang a. 


, f reed and 
with great Penalties, to pay extravagant Prices for certain Goods flated the 


therein mentioned, if they ſhould trade in ſuch Goods for them- —_—_ 
ſelves, or for any Perſon or Perſons, except for the Company, 71.0 _ 
which Covenants the ſaid B/ake would not have ſealed, but that Goods, and 


ſome of the Company told him it was only a Thing of Courſe, . —_— 


and to reſtrain their Factors from exceſſive Trading in prohibited pay ſuch 


Commodities; and that the Penalties were never exacted or taken Damages in 
in Specie, nor inſiſted on farther than to ſatisfy the Company the Cais he hall 


; ek : rrade 1n 
real Damage they might ſuſtain by ſuch private Trade. thoſe prohi- 
| | | bited Goods 
ſhall never be relieved againſt ſuch a Covenant if he be ſucd on a Breach thereof, 


* 


And that he had ſome Licence or Permiſſion of the Members 
of the Compary to deal in an Inland Trade in the Indies with 


ſome of the prohibited Goods, which he might do with ſuch Pru- 


dence and Moderation, ſo as the Company might not be dam- 
nined by it; and it was intimated to him, that if he ſhould find 


a good Bargain was to be had of any prohibited Goods, and 


ſhould have nothing in his Hands of the ſaid Compatiy to deal 
for it, that in ſuch Caſe it would be a good Service to them to lay 
out his own Money for ſuch a Bargain, ſo as he would let the 
3 ; Company 


2 


. 


8 


— 
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3 


where he placed them ready 


Company have it again at a moderate Rate, and would export no 


ſuch Goods into Europe but on the Company's Account. all 

Whereupon at a I ime when he had nothing of the Company's . Cc 
in his Hands, he did (as other of their Factors had done) trade an 
in India in Tafeties, Salt-petre, and Callicoes, and other prohi- dit 
bited Goods, with his own Money, but for the Benefit of the RR 1 
Company, for whom he put them off at a moderate Gain to him- an 
ſelf, and diſpoſed of none but to the Company, and if he had th, 
not purchaſed them with his own Money the Company could ar 
never have them, becauſe the Dutch, and other Merchants, Piu 
would have contracted for them; ſo that when the Ships of thjge 1c 
Company ſhould come to India there would have been no Freight MR F: 
for them; and he let the Company have theſe Goods at an eaſier tr: 
Rate than they could have bought them, and never charged F. 


them for more than the Price current at the Port- Toꝛuns there, tu 
to freight the Company's Ships 


when they ſhould arrive. : to 
And as for prohibited Goods of the Growth and Manufacture A 
of Europe, ſuch as Ouichſilver, Vermilion, Cloth and Lead, he 
never exported any of thoſe Goods out of Europe, or bought a- th 
ny but of the Company, and never gave for them under the Price E 
current at the Ports, and it was for the Benefit of the Company to th 
take thoſe Goods off their Hands, which if he had not done 
they could not have been diſpoſed to their Advantage. = © 
And if he had not laid out his own Money in prohibited 1 
Goods, and taken the Company's European Goods off their S' 
Hands, he could have laid it out to greater Advantage to him- e 
ſelf, by buying Goods there which were not prohibited. 42 
And yet the Company, taking Advantage of this Covenant, " 


and of his Tranſgreſſing againſt their Licence, have brought an 


Action of Covenant, and inſiſt upon the Penalties, againſt 4 
which this Bill was brought againſt the Company by Blake, b 
that he might be relieved, and that they might be put to an \) 
Action of Covenant, and try at Common Law what they were 8 
really damnified. | 2 ] 
But on the other Side, the Company having, by many Vears © 
Experience, found it miſchievous to them that their Fattors 
ſhould trade in the ſame Commodities; for that the Markets in c 
India for Furopean Goods were, by that Means, brought low, © 
and the Markets for India Goods raiſed, and for that their Fic- MX 8 
zors had many ſecret Opportunities to abuſe the Company, by RK © 
keeping their Stock and Goods by them, whilſt they employed ( 
their own, and by putting all bad Debts for Goods truſted 
upon the Company, and taking the good Debts to themſelves, and 


for that the ſaid Factors kept the choiceſt India Goods for them- 
ſelves, and put off the worft to the Company, and by taking 
| | | all 
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all good Bargains to themſelves, and putting the worſt on the 
Company!; they found it necellary for the Eaſt-India Trade, 
and have for many Years paſt reſtrained their Tacters from tra- 
ding in certain Goods, both of Europe and Indian Growth and 
Manufacture, which are proper for the Company to trade in; 
and to give them Liberty to rde in any other Commodities 
the richeſt ſort of Goods, which are prohibited them to trade in, 
are Ambergreeſe, Musk, Cicet, Bezoar, Diamonds, Pearls, 
precious Stones, Gc. in which, and other Goods particularly re- 
ſerved to the Company, they formerly took Bonds of their 
Factors in great Penalties conditioned, that they ſhould not 
trade in thoſe Goods; and yet notwithſtanding ſuch Bonds the 
Factors did trade in them at Pleaſure; becaute when they re- 
turned, and the Bonds were put in Suit, they were relieved in 
this Court againſt the Penalties; and Trials at Law were directed 
to prove their Damages, which at that Diſtance (the Company's 
Affairs did lay) was impoſlible for them to do. | 
And therefore for ſixteen Tears paſt, they have reſtrained 
their Factors by agreeing with them before they depart from 
England upon certain ſtated and adjufted Damages in Caſe 
they ſhall trade in the ſaid prohibited Commodities; and which 
were equally and indifterently eſtimated to be reaſonable in reſpect 
of the great Damages the Company might ſuſtain by ſuch a private 
Trade in prohibited Goods, of which the Factors were generally 
guilty, and which by an Agreement amongſt themſelves were 
concealed. 8 my. : 3 
This Courſe was adviſed by Learned Counſel, for that the Fa- 
ctors would be thereby concluded by their own Agreement to ſuch 
a Meaſure of Damages which they themſelſelves had aſcertained ; 


—— 


, and ſo the Company by their Counſel inſiſted, that the faid B/ake 


by his own free Conſent had made ſuch an Agreement, and ha- 
ving broken his Covenants could have no Relief in Equity a- 
gainſt his wilful and voluntary Acting; and that if this Court 
mould interpoſe, it would have a very ill Effect on the Affairs 
of the Company, and their Trade to India. 

That the Payments theſe Factors were to make for ſuch tra- 
ding contrary to their Agreements and Covenants were not intend- 
ed to be in the Nature of Penalties, but adjuſted Damages a- 
greed on before-hand between the Company and them; and that 
they were intended to reſtrain them from Trading at all in ſuch 
Goods, by reaſon of the general Miſchief thereof to the Company; 
and they have always required theſe Payments agreed on by their 
Factors, tho' ſometimes they have remitted Part upon Account of 
their other Services. I: | 

And it was denied, that Bals Trading in prohibited Goods, 
was for the Benefit of the Company, becauſe when he bought thoſe 
Goods, he had Effects of the Company in his Hand; but admit- 


> ung 
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ting he had not, yet the Company never wanted Credit in India, 
ſo that he bought the Goods for his own Benefit; for he put 
them off to the Company at 50 J. per Cent. Profit. 

Neither could the Price current at the Port-Towns in India, 


when the Company's Ships came thither be any Rule for him to 
go by, becauſe he was obliged to buy for the Company at the beſt 
Hand; and as he had ordered the Matter he had made the Price 
current their as he pleaſed, for by engroſſing ſo great a Quan- 
tity of prohibited Goods to himſelf, he could ſet what Price he 


would upon them. 


That this Reſtraint is neceſſary to ſupport the Eaſt-India 5 2 
Trade, and agreeable to the Policy of the Company's Charter, 
and to the Ulage of the Dutch, and other Trading Nations to 


Tndia. 


gainſt ſuch a Covenant. 


It ſeems reaſonable that the Company ſhould put ſome Re- 
ſtraint upon their Factors and Servants, otherwiſe they cannot 
ſubſiſt and carry on their great Trade to the Indies; and if they 
could not put an abſolute Reſtraint on them from Trading in 
prohibited Goods by enforcing them to ſuch Meaſures and Pay- 


ments as the Factors themſelves had agreed to for 'Trading there- 


in, there could be no ;other way for the Company to reſtrain 3 
them, the Conſequence whereof in Time might be the Loſs of 


all the Engliſh Trade in India. 

And though the Payment of the Sum, for which the Company 
have declared at Law, doth amount to 26000/. which is a very 
great Sum; yet tis uncertain how much thereof the Defendant 


may pay ; and therefore the Court would not relieve him, but 
diſmiſſed his Bill. © 


* 


. 
* 
5 

A 

Is 

1 


The Lord Keeper declared, that the natural End and Deſign * 
of this Covenant was, to reſtrain the Factor from Trading at 
all in prohibited Goods and Commodities, and this was primarily 
intended; and that the Sums agreed to be paid for Trading were 
ſecondarily intended as a Hedge for ſecuring that Covenant, which 
he compared to a Covenant made by the Leſſee; that if he bre 
up or plough ſuch Lands, he ſhall pay 5 /. per Aun. for every . 
cre, and there was never yet any Relief given in this Court a- 
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William Parker, Cent. Plaintiff. N 


gat 2. A <7 0 


: pn. 
Ar» 2 (2 9. 
'A T HE Lord Keeper heard this Cauſe after a Decree ſign- Adminiſtra- 


Rowland Dee, Defendant. 2 , . 


9 


tion repeal- 


ed and enrolled, becauſe it appeared that the Plaintiff, d and 


who obtained it, procured it to be ſigned and enrolled af- granted to 
another, to 


whom the 
firſt Admini- 


ter a Caveat entered, as it appeared by a Certificate from one of 
the Six Clerks. 15 ; 


| | = ſtrator ac- 
counted in the Prerogative Court for the Inteſtate's Eſtate ; he is thereby diſcharged from any 


further Account. 


There was a former Decree in this Cauſe ſigned and enrolled, but after a Caveat entered. 


The Bill was brought by the Plaintiff againſt the Defendant, 
as Adminiſtrator of Charles Everard, to have Satisfaction of a 
Debt of 700 J. the Money being lent by the Plaintiff to the Inte- 


fate Frerard in Augnſt 1665, together with the Intereſt thereof, 


and to have a Diſcovery of Ezerard's Eſtate, which came to the 
Hands of the Defendant. 

But it appearing that Ezerard's Eſtate would not near ſatisfy 
all his Debts ; and that the Defendant had paid more to his Cre- 
ditors then he had received, and that before the firſt Hearing of this 
Cauſe, the Letters of Adminiſtration which had been granted to 
the Defendant were repealed, and new Letters of Adminiſtrati- 
on granted to Charles Cornwallis, Eſq; to whom the Defen- 
dant had accounted in the Prerogative Court, and had delivered 
to him all the Books of Accounts, and other Things belonging to 
{cerard's Eſtate; therefore he ought to be diſcharged from all 
Matters concerning that Eſtate, and from all Accounts thereof. 

And the Court was of that Opinion, and diſmiſſed the Bill, and 
ordered that the Deerce already obtained be ſet aſide, and the En- 
rollment-thereof to be vacated. 


8 1 John 
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John Rutland, Plaintiff. 
Sir Edward Brett and others, Defendants. 
The Defen- HIS was a Plea, and a Demurrer to a Bill now brought by 
dants plead the Plaintiff, to undermine and ſet aſide a Decree of this 


eres mate in COurt, in a Cauſe wherein the now Defendants were Plaintiffs a- 
this Cauſe, gainſt John Evans and others, Defendants, and which was for 


_ N the ſame Matter contained in the Plaintiff's Bill now brought, 
ed u 


Ae l, and Which Decree was made by the Maſter of the Rolls, and confirm- 


demur, for ed upon an Appeal by the Lord Keeper, and which the Defen- | 


that this Bill 1 
contains the dants now plead to this new Bill. 


ſame Matter fend they-demur to it, for that of the Plaintiff's own Shewing 


as the other. the fame Matters were in Iflue in the ſaid former Cauſe, and 


that they either were, or might have been examined upon the ſaid 
original Bill, and that this Proceeding is againſt the Courſe of the 
Court, and tends not only to make Suits endleſs, but to introduce 
Perjury. 

The Court allowed this Plea and Demurrer, and diſmiſſed this 
new Bill abſolutely. | 


> 


Mary Lockley, Widow and Executrix of John Lock- 
ley, and David Lockley, Plant, 


John Eldridge, Defendant. 
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Indentures HE Caſe was, David Lockley the Plaintiff was Appren- | l 
3 31 tice to 70% Eldriage the Defendant, and had ſerved four 


creed to be ſummoned his ſaid Maſter before the Ghamberlain of London, who 


delivered up, 


and che Mo. directed the Apprentice to ſue for his Indentures to be delivered 


' Bond de- Years of his ſaid Apprenticeſhip ; but being very hardly uſed, he 1 


ney given to up, Which he did, before the Lord Mayor in this Court, and had 


_ _—_ a Verdict; afterwards the Defendant offered ſeveral Excepti- E 
back. ons in Arreſt of Judgment, which being diſallowed as frivo- 


lous, the Judgment was affirmed, which was, that the ſaid Ap- 
prentice ſhould be diſcharged from his Maſter, and turned over to 
another for the Reſidue of his Term; that the Maſter ſhould 7 


pay back a Mozety of 35/7. the Money given to put him out Ap- 
prentice, and ſhould provide a new Matter for him, which he re- 


fuſing to do, a Bill was exhibited in this Court, that he might be $ 


diſcharged from his ſaid Maſter, by delivering up the Indentures 
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of Apprenticeſhip, and the Bond of 100 J. given by his Father for 
his Fidelity, and the Money repaid. 

The Court being ſatisfied, that the Apprentice was oppreſ- 
ſed, and very ill uſed by his Maſter, decreed that he ſhould de li- 
ver up the Bond and the Indenture, and repay 15/. to the Plain- 
tiffs with full Coſts. 


George Lee, Merchant, Plaintiff. 


Sarah Bowler, Widow and Adminiſtratrix of John 
Bowler, Defendant. 


Ohn Bowler, the Defendant's Son, was Apprentice to the Plain- Adminifira- 
tiff, who ſent him to Virginia, and after he arrived there, Gr in the 
the Plaintiff ordered one Ihitehair who was his principal Factor, Weſt Indies, 
to turn over all his Effects in his Plantation there to this Borvler, _—_— 28 
conſiſting in great Quantities of Tobacco, Negroes, and other 
Goods; and that Bozwler was to manage the ſame for his Maſter, 
which were of great Value, and which together with ſuch Goods 
as were conſigned to him from England, amounted to 6000 J. an 
upwards; afterwards Bozwler came to London, and being called 
on by the Plaintiff to give an Account of his Factonſbip, he refu- 
ſed; thereupon being threatned with an Arreſt, he returned to- 
wards Virginia, but died before he came thither ; and afterwards 
the Defendant adminiſtred to him who refuſes to account, pre- 
tending that Pozw/er her Son had Leaſe from his Maſter, to 
trade during his Apprenticeſhip for himſelf, and that according- 
ly he did trade for himſelf, and had gained a conſiderable Eſtate. 
But the Plaintiff denying that he ever gave him Liberty to 
trade for himſelf during the Apprenticeſhip, the Court decreed 
the Defendant to account, and afterwards to reſort back to the 
Court. | 5 . 


Cx >” 9 wer *%- — — 1 
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Elizabeth Mablety Widow, Plaintiff. 
John Baker, Executor of John Baker, Defendant. 


| H E Bill was, to have a Money Legacy of 30 J. and other Executor 
ſpecifick Legacics given to her by the laſt Will of her late acc 1 


5 account for 
Father. Legacies, 


though he 
pretended a prior Title to the perſonal Eſtate. 


The 
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The Defendant, who was Executor of Jobn Baker the Father, 
pretended a prior Title to all his Eſtate, by Virtue of certain 
Articles dated in the Year 1651, made upon the Marriage of 
the Defendant, with the Siſter of one Hicks, with whom he had 
a cõpſiderable Portion, and in Conſideration thereof, and of the 
ſaid Marriage, the Teſtator the Father agreed to ſettle and aſſign 
to the Defendant (his Son) all his Eſtate and Intereſt in ſuch 


Lands, and to leave the Defendant all ſuch Goods of which he 


ſhould be poſſeſſed at the Time of his Death; and that the Mar- 


riage did take Effect, and the Portion was paid to the Father; 


and tho' he made ſuch Will as in the Bill is ſet forth, yet he (this 
Defendant) took no manner of Notice thereof, nor proved the 
' ſame, EA 

But the Plaintiff alledging, that the Teſtator her Father left ſuf- 
ficient Ailets which came to the Hands of the Defendant, beſides 
what he claims by Virtue of the ſaid Articles, and which ought 
to be applyed to pay the Plaintiff's Legacy with Damages and 
Coſts ; and for that, the Defendant had endeavoured to avoid the 
Payment thereof by concealing the Will. 

The Court directed an Account for ſuch of the Teſtator's E- 
ſtate as came to the Defendant's Hands after the Teſtator's Death, 
and which is not included in the Articles, and if he hath ſufficient 
Aſſets unadminiſtred (and beyond what is included in the Articles) 


at the Time of the Bill exhibited; then it was decreed that he 


ſhould pay the Plaintiff the ſaid Legacy of 30 J. with Damages 


ſince the Bill exhibited, and to deliver to the Plaintiff the ſpecihck 


Legacies, and the Plaintift to have her full C/ ſhe ſhall ſwear 
to be at. 2 


he 
— 


Henry Witham, Eſq; Plaintiff. 
Thomas Bland and his Wife, Defendants, and e- 


CONtrra. 


Decree for G Mitham having in the Year 1660, conveyed the Lands 
2 ' 1 in the Bill to ſeveral Perſons in Truſt, and for the Uſe of 
vere ſeque- himſelf for Life, Remainders to Henry Witham in Tail, with ſe- 
ſtred forPay- yeral Remainders over, and having before that Time, (7/z.) in the 


OO. Year 1653,conveyed other Part of his Lands (now in Queſtion) to 


ſer aſide, for certain Truſtees, and their Heirs, to the Uſe of himſelf for Life, 


me the Pe Remainder to Flizaberh (the Wife of the Defendant T ho. Bland) 
endant had 


2 Prior Title for her Life, Remainder to the Heirs of her Body, Remainder 
by Statute to the faid Henry Mitham, and the Heirs of his Body, Remain- 
der 


Staple, and 
Judgment. 3 
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der over, Oc. with a Power to revoke all or any of the Uſes 
in the ſaid Decd, Gc. 

The faid George Witham did accordingly, in the Year 1660, 
revoke the Uſes limited in the Deed Anno 1653, except for his 
own Life; and declared that the Truſtees therein named, and 
their Heirs ſhould ſtand ſeiſed, &c. to the Uſe of the ſaid Henry 
Vitham, and the Heirs of his Body; Remainder over, (5c. 

Anno 1667, Elizabeth Bland died without Iflue, and in the 
Life-time of George Mitbam againſt whom ſhe and the ſaid 
Thimas her Husband had two Years before, (c/2.) in the Year 
1665, exhibited a Bill in this Court for a Debt of 5457 /. and had 
obtained a Decree, and a Sequeſtration was awarded againſt his 
Eſtate, who being only Tenant for Life, and now being dead, 
and the Plaintiff Ferry Witham being a Creditor of the ſaid 
einge by Statute Staple and fudgment for above 6000 /. due to 
him long before the Defendants had exhibited their Bill, and ob- 
tained the ſaid Decree, and being then alſo ſeiſed of the Lands in 
Queſtion, as a Purchaſer in Remainder, and the Jame being ac- 
cordingly- veſted in him, and by Conſequence his Title was Prior 
to the Defendant's Bill, and there being no Reaſon to charge 
his Lands with the Debts of Ceoree ; it was inſiſted for the Plain- 
tiff, that the Squeſtration againſt his Eſtate, and all Orders 
and Proceedings thereon, might be abſolutely ſet aſide and diſ- 
charged. g 

Which was decreed accordingly, for that George Mitbham who 
had Power by the Deed dated in the Year 1653, to revoke the 
Uſes therein limited, had likewiſe Power by the ſame Decd to 
create new Uſes; and for that the Title of Henry Mitham is 
prior to the Defendãnt's Bill, Decree and Sequeſtration ; and laſt- 


ly ſince the ſaid George Witham had only an Eſtate for Life, 


which is ſince determined by his Death, and thereby the Lands 
are lawfully veſted in the ſaid Henry Witham. 


Darcy Launce, Plaintiff. 
Marden and others, Defendants. 


HE Plaintiff Launcè entered into a Bond with the Defen- 1 

dant's Father and others, who were all Security for 1001. 1 xr hr 
lent in the Name of one Ledzingham, which by ſome Circum- Plaintiff and 
ſtances appeared to be the proper Money of Marden the Father, N 
and Ledgingbams Name only uſed in Truſt for him; and there bound, aud 


being no Money Lent on the Bond in Queſtion ; and the Plaintiff _ 2 the 
ame Oa. 


third Perſon, but it was the Defendant's own Money, and it did not appear that any Money was 


lent; and yer the Plaintiff was proſecuted, but was relieved. 
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being vexatiouſly proſecuted upon it by the Defendant ; and a Ver- 
dict and Judgment obtained at his Suit againſt the Defendant for 
203 J. contrary to an Order of this Court, upon the Plaintiff's gi- 
ving a Recogniſance to bring his Cauſe to a Hearing, who had ex- 
hibited a Bill to have this Bond delivered up and cancelled. 
The Court decreed, that it ſhall be delivered up and cancelled, 
and Satisfaction acknowledged at the Charge of the Defendant, 
and the Recogniſance vacated ; and that the Plaintiff ſhall have his 
Coſts, and a perpetual Injunction againſt the Defendant, and a- 


gainſt the ſaid Bond, and all other Securities given by the Plaintiff 
concerning the ſame. 


James Roberts and Agnes his Wife, Plaintiffs. 


James Gouch, Defendant. 


1 E Mother of Agnes the Plaintiff, did by her laſt Will de- 
viſe to her ſaid Daughter the Sum of 60 /. in this Man- 


— 


. 


ner. 


fl. I give my Daughter Agnes 60 l. to be paid in two Tears 
after my Death, in caſe I ſurvive a Leaſe I have made of ſuch 
Lands for 21 Tears, and if 1 die before the Expiration thereof, 
then my Mill is, that the ſaid 60 l. ſball be paid within two Tears 
after the ſaid Leaſe ſhall be expired ; and if not then paid, that 
my ſa ” Daughter ſhall enter and enjoy the Lands until the ſame 
is paid. 
83 The Teſtatrix died, and afterwards her Son and Executor, ſold 
for a valua- theſe Lands to the Defendant Fames Couch, who confeſſed the 
ble Conſide- Will, but would avoid the Payment of the Money, becauſe 
i: he is a Purchaſer for a valuable Conſaderation under the Son and 
Heir, and Executor of the Plaintiff's Mother, who (for ought he 
knows) might have paid and diſcharged this Legacy. 


— 


Benjamin Norcliffe Eſq; and Penelope his Wife, 
Plaintiffs. 


Thomas Worſley, the Son of the ſaid Penelope, 
Defendant. | 


1 Homas Worley, the Father of the Defendant, and the firft 
323 Husband of the ſaid Penelope, did by Articles made on 
be made, and the ſaid Marriage, and in Conſideration of 800 J. Portion (ſince 


leſs rale, actually paid) covenant and agree to ſettle a Jointure of 


in Marriage, Three hundred Pounds per Ann. on her, and afterwards he deviſed 


3 agreed to accept leſs when ſhe was a Widow. 5 


1 Lands 
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Lands to her of that yearly Value and died, and then Thomas 
the Defendant entered on all the real Eſtate, and poſſeſſed him- 
ſelf of all the perſonal Eſtate of his ſaid Father, excepting on- 
ly 30 J. per Annum, pretending that there were no ſuch Marriage 
Articles; or if there were, that his Father had no Power to make 

the ſame, for that by ſome Settlements made by his Grandfather, 
to whom his Father was Heir, the Lands were veſted in this De- 
fendant, as a Purchaſer paramount to the Title of his Father, who 
was never ſeiſed of any Eſtate whereby he was enabled to make 
any Jointure, nor to deviſe the ſame by his Will. 

And now a Bill being exhibited by the Plaintiffs to have 300 /. 
per Annum ſettled on the Wife for her Jointure, and it appearing 
that Penelope, the Defendant's Mother, had in the Time of her 
Widowhood (97/2.) in the Year 1664, agreed to accept Lands 
of the Value of loo l. per Annum, in full Satisfaction of her 
S TJointure, for that the Articles made by her firſt Husband to 
ſettle 300 J. per Annum, took up moſt of the Eſtate, the Whole 

being of the yearly Value of 450 J. and no more, and great 

Debts upon it, and the Defendant having maintained all the 

younger Children. | 

The Court decreed, that the Agreement in 1664, ought to be 
performed, but to avoid an Account for what was paſt, propo- 

= ſed, that if the Parties would ſubmit to it, the Defendant T ho- 
mas ſhould pay to the Plaintiff 600 J. at or before Lady-day 

next, and for the Time to come to pay the ſaid Penelope 100 l. 
per Annum during his Life, to commence on Lady-day, as afore- 
ſaid, and to ſecure the ſame by Lands of 200 J. per Annum, 
Value, free from all Incumbrances, and the Maſter to ſettle it, 
and that the. Plaintiff and his Wife ſhall not be charged with | 
the Debts or Funeral of the firſt Husband farther than the per- | 
„ ſonal Eſtate extended, and which came to their Hands, and | 
that the Plaintifls do execute a Releaſe to the Defendant of 

all Title and Claim of Dower and Jointure in any of the 
Lands in the Bill mentioned, except what ſhe is to enjoy by Vir- 
tue of this Decree. 
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Rice Pritchard, Son and Heir, and Adminiſtrator of 
Edward Pritchard, and Williams and Thomas, 
Plaintiffs. 


Potts, and others, Defendants. 


A prior Re- T HE Plaintiffs Williams and Thomas being Purchaſers of 

cogniſance Lands of Daniel Pritchard, who, in Conſideration of 

was aecrecd 120 J. to him paid, had formerly granted an Annuity of 20 l. 

ſer for a va- per Annum, iſſuing out of certain Lands to one Calverly, in 

11 Truſt for the Detendant Potts, and at the ſame Time (1s. 

without No. 41770 1649, he entered into a Recogniſance of 600 l. defeaſanced 

tice, Sc. to for the Repayment of 120 J. to the ſaid Potts, in ſome ſhort 

rotett his Time after, which Sum was not paid according to the ſaid De- 
feaſance. 85 

About ten Years afterwards, (-iz.) Anno 1659, the ſaid Da- 

niet Pritchard agreed with Potts and Calverly, and one Lort, 

to ſell Lands to the ſaid Lort of the yearly Value of 60 J. in 

Conſideration whereof Lort agreed to pay the ſaid Daniel 

Pritchard the Sum of 825 J. and that Potts and Calverly a- 

greed, as it was pretended, to accept of 1 20 J. Part of the Pur- 

chaſe-Money in Diſcharge of the ſaid Annuity, and Lort was to 

pay the remaining 705 /. to the ſaid Daniel Pritchard, but be- 

fore Lort paid the aforeſaid Sum of 705 J. he conveyed the 

Lands to the Lady Fane Manſell, and to one Roger Lort, two 

other of the Defendants, who now pretend that the Lands pur- 

chaſed by the Plaintiffs Milliam and Thomas are ſubje& to the 

ſaid Aunuity or Recogniſance, and have cauſed a Scire facias to 

be ſued thereon, and endeavour to charge the Plaintiffs Lands, 

tho they are Purchaſers for a valuable Conſideration without 

Notice of this Recogniſauce, and therefore they exhibited a Bill to 
be diſcharged from this Annuity, it not being charged on the 
Lands which they had purchaſed of Daniel Pritchard, but on- 
ly by the Recogniſance which he gave to ſecure the Payment 
thereof., . 

Potts denied any Agreement made with the Plaintiffs to ac- 
cept 120 J. in Diſcharge of the ſaid Annuity, for that it was 
purchaſed not only for his own Life but for the Lives of the 
Wife Mary Potts and of the ſaid Calrerly, and payable out of 
the Lands purchaſed by Lort; and that in the Grant of the 
ſaid Annuity he had Power to diſtrain and a Nomine pens for 


the ſame; and at the Time of Lort's Purchaſe there was 356. 


thereof in Arrear, and therefore it was inſiſted for Ports, that it 
Was 


r rh aA Sr n = ak cd . a LL 


ww a a> as a wo © n aw. 3 4 


To — ed n. err n 
4 = 


EO * 8 8 
9 A * 2 Rn IP N hg - - "—_ _" 
a ? vc BN Aha ei by 8 
1 1 D 42 
4 n Þ 1 "0 BS * x G * * . 1 
: oy” — OP 5 3 4 "Fx 4 -* \ N 
5 3 2 r 8 r n "PTE * 
- 5 * Js th ® 7 by 99 oy , i, * 4 A 
N N > 3 1 CY S, " 4 4 - To 8 1 wy ws} _ \ 
N * * R . FR. fee 5 1 A j I » 4 . "= K l — "i 
. 2 2 * . - . oy j 4 1 * 5 I = F 2 9 = 
— = ' ng? - — * * 
N * * "I m * - 1 * Jt I 


"Term. Mich. 26 Car. 2. Anno 1674. . 131 


was very improbable he ſhould agree to accept 1 20 J. in Diſ- 
charge of the ſaid Annuity, and ſo great an Arrear thereof. 

The Court being about to diſmiſs the Bill againit Porrs and 
Calcerly, the Plaintiffs offered to pay Potrs what was in Arrear, 
and due for the Annuity, ſo that they might have the Benefit of 
his Security to reimburſe themſelves, which was ordered ac- 
cordingly ; but the Court would not ſtay Potts from proceeding 
at Law. 

'Then the Queſtion was, who ſhould pay the remaining Part 
of the Purchaſe-Money for the Lands purchaſed by Lort, but 
the Court would make no Order therein, becauſe the Matter 
had not its full Courſe, it coming before the Court upon Bill 
and Anſwer ; and therefore the Plaintifls were left to reply as 
to that Part, and to bring the Cauſe to a Hearing again, which 
was afterwards done. 

And then the Court decreed, that the ſaid Annuity, and the 
Arrears thereof, were a juſt and clear Duty, and ought to be 
ſatisfied out of the Lands purchaſed by Lort, upon which it was 
originally charged; and this in Eaſe of the Plaintifts, whoſe 
Lands are only bound by the Recogniſance for Performance of Co- 
venants, and that the ſame ought to be paid out of Aſſets of Lorr's 
Eſtate in the Hands of his Executors, and where thoſe Aſſets fail 
then it ſhall be paid out of the Profits of the Lands ſo purchaſed 
by Lort ſince the Bill, and which have been received by Sir Ed- 
ward Manſell, Dame Joan Manſell or Roger Lort; and in Or- 
der thereunto directed an Account, but that Ports ſhould not be 
involved therein, or ſtayed at Law to recover on the ſaid Re- 


 Cogniſance. 


But the Plaintiffs Valliams and Thomas offering (as before) to 
pay Potts 190 J. in a ſhort Time, and to continue Payment of 
the Annuity till the Account was ſtated, and then to pay all the 


Arrears, ſo that they might have the Benefit of the Deed by 


which the Annuity was granted, and of the ſaid Recogniſance to 
reimburſe themſelves of what they ſhall pay to Porrs, of what 
the Account ſhall fall ſhort, and to have Satisfaction on the Land 
charged and on the Recogniſance, which the Defendants not 
oppoling was ordered accordingly ; and that all Proceedings at 
Law againſt Williams and Thomas be ſtayed, unleſs they fail to 
pay the 100 J. to Potts in the Middle Temple Hall on the 10th 


Day of Fanuary next, and in that Caſe the Injunction to be diſ- 


ſolved; and that in caſting up the Arrears of this Annuity the 


Maſter ſhall not have any Conſideration of Damages, becauſe 


the Lands originally charged therewith were ſufficient to pay the 
ame, and the Defendant Potts might have diſtrained. 


$3 James 
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James Whitlock, Eſq; Plaintiff. 
William Mead, Defendant. 


Pi to harte 


prong eee HE Plaintiff, in the Year 1667, being ſeiſed of an Eſtate 
of a perſonal in the County of Cambridge of the Value of 660 J. per 
Eitare, (. 417m, and being poſſeſſed of Houſhold-Goods to the Value of 
wa. 1800 J. and Stock in Corn and Cattle worth 1500 /. as he al- 
diretted by ledged, and being indebted in the Sum of 2000 J. to ſeveral Per- 
the Court. ſons, Part whereof, (Sg.) 400 J. was upon Fudement ; and in- 
tending to go beyond Sea, he ſettled his Eſtate for Payment of 
his Debts, reſerving ſome reaſonable Allowance for the Support 
of himſelf and his Family, and being indebted to the Defen- 
dant Mead in 335 l. intruſted him with his whole real and per- 
ſonal Eſtate under a particular Agreement made between them- 
ſelves, (212.) that the Houſhold-Goods ſhould be preſerved for 
the Uſe of the Plaintiff, without being removed or 1d, and that 
his Wife ſhould continue in the Houſe ; and he gave the Defen- 
dant Mead a Sratute-of 1000 l. Penalty, in Truſt to protect the 
Houſhold-Goods from a Seiſure by other Creditors, and gave 
him a Letter of Attorney, impowering him to ſell his Stock and 
Corn, and to let his Lands, and to receive his Rents, which with 

good Management might have paid his Debts in a little Time. 
The aforeſaid HHatute was defeaſanced for the Payment of the 
Debt of 335 J. due to the Defendant Mead, and of a Debt to 
one Bulſtrode, and of 100 J. more, of which 50 J. was to be 
paid to the Plaintiff's Wife, and Mead accordingly was in Poſ- 
ſeſſion of the ſaid real and perſonal Eſtate, and the Plaintiff 

went beyond Sea. | 

Soon aſter his Departure Mead extended the ſaid Hou- 
| ſhold-Goods and Stock, and, without any Inventory, con- 
verted the Beſt of them to his own Uſe, and refuſed to ſell the 
Crop and Corn, for which he was offered goo J. or to let the 
Lands for 500 J. per Annum, and never paid the 5c /. to the 
Plaintiff's Wife, but by one Davis his Servant or Bailiff turned 
her out of Doors with only her wearing Apparel and 10 J. in 
Money for her Suhſiſtence for eight Months; whereupon ſhe went 
beyond Sea with her Children to her Husband the Plaintiff, and 
in September 1670, they all returned to England, and then the 


Plaintiff demanded an Account of the ſaid William Mead, and 


the Poſſeſſion of the Eſtate which was refuſed, unleſs the Plaintiff 


would allow ſuch unreaſonable Accounts as were then tendered _ 


to him, and to diſcover the aforeſaid Matters and 'Things, and 
to 
4 


Y 
5 


ee ind: 2 bs Bb 


— Ra &t' a, Do © _ puns 


_ ©O - eee 


— 


to bring the Defendant to an Account the Plaintiff exhibited 
his Bill. | | | 0 

The Defendant Mead ſays, that he did not know the Value 
of the Plaintiff's real Eſtate, otherwiſe than by an Inquiſition 
taken upon the Extent on the Statute, nor how much he was in- 
debted, otherwhiſe than by a Schedule of his Debts, which he 
had given to his Brother Mead, which amounted to 1800 /. be- 
ſides the Debt of 335 J. due to the Defendant ; that upon the 
Plaintiff's Requeſt, he, this Defendant, undertook the Truſt, but 
that it was upon his and Matthezy Mead's Promiſes to find out a 
tit Perſon to manage the Eſtate, for which the Plaintiff promiſed 
= Matthew Mead 50 l. and it was agreed, that the Defendant's 
Debt of 335 J. ſhould be firſt ſatisfy'd, and afterwards the 
| Debts in the Schedule, | 

He ſays, that the Hatute was given to ſecure his own Debt of 
335 J. and 100/. more, and denics any other 'T ruſt than to pay 
his own Debt, and with the Overplus to pay other Debts of the 
Plaintiff ; and that there were twelve ſeveral Outlawries againſt 
the Plaintiff, and ſome after Judgment, and that. the Stock and 
Goods were ſeveral Times ſeiſed, and the Defendant paid above 
300 J. to diſcharge them; that he was never intruſted to ſell the 
Corn, but had only Power to let the Lands to the beſt Advan- 
tage, and to ſue for the Rents if there ſhould be Occaſion. 
Confeſſes, that he did extend the Lands by Levart facias, 
and had, by Virtue thereof, both Lands and Goods delivered to 
him; and that J/7//am Davis had the Poſleſhon and Manage- 
mauent of the Eſtate ever ſince the Year 1668, and received the 

Profits thereof, being appointed ſo to do by Marthezy Mead, and 
that, on a juſt Account, there will remain due to the Defendant 
926 J. and ſets forth what Debts he had paid, and what Securi- 
ties he had given, and what Money he hath ſpent at Law. 

The Plaintiff s Counſel inſiſted, that Mead the Defendant had 
broke his Truſt, having not paid any of the Debts in the Sche- 
dule, beſides 100 J. to one Catchpole, and another 100 J. to one 
Brereton, and that all which he pretends to have paid, doth not 


amount to more than 600 J. whereas the Crop on the Ground 
Was worth gool. and all the Diſturbance and Executions which 


Were upon the ſaid Eſtate were occaſioned by Nonpayment of 
the ſaid 100 J. to Catchpole and Brereton in due Time as they 
ought, but that the Defendant kept the Eſtate in his Hands, and 
ſuftered Executions to come out to give ſome Colour to his unjuſt 
Dealings ; and having gotten the perſonal- Eſtate to the Value of 
30000. into his Hands, and the Rents of the real Eſtate, he the ſaid 
3 Detendant would now put the Plaintiff to have an Account from 
Dai the Defendant's Agent, againſt whom the Plaintiff cannot 
have any Demand, becauſe he came to manage the Eſtatę under 
the Defendant Mead only, and therefore tho it may be proper for 
/ Mead 
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Mead to call him to Account, yet the Plaintiff cannot, becauſe : | 


the ſaid Davis was never intruſted by him, 


The Court directed an Account on Security to be given on J 
both Sides, to anſwer and pay what ſhall be due to each other, 
and the Plaintiff is not to diſmiſs his Bill, and if it ſhould abate, 


then he ſhall revive it, and the Account perfected; and u 


giving this Security the Plaintiff ſhall have the Houſhold-Goods L 
delivered, or the Value thereof, and likewiſe the Poſſeſſion of tjge 
Lands, and if any Colluſion appear between Mead and Davis, 


then he ſhall be charged with what Dazis hath received. 


— 


— 


Scipio Leſquire an Infant, by Suſan his Mother and 


Cuardian, Plaintiff. 
Elizabeth Leſquire, Widow, Defendant. 


Dower de- 
creed to iſ- 


the perſonal 


Eſtate, and and this was in Tr uſt, that the Defendant his Wife (and Grand- | 


if that was mother of the Plaintiff) ſhould have 100 J. per Aunum, during 


not ſufficient her Life, out of the ſaid perſonal Eſtate, which was to be in 


fo pay 100 . 


, Annum, Lien and Diſcharge of her Dower, and this ſhe. enjoyed for : 
* Life, then ſeveral Years, but lately brought ſeveral Writs of Dower againſt 
94 po * rok the Tenants of the Plaintiff, who have taken long Leaſes of his 


real Eſtate. real Eſtate, and paid great Fines for fuch Leaſes. 
The Plain- 


titf allowed to amend his Bill, and to make the Executor a Party. 


The Court decreed, that the 100 J. per Annum ſhould iſſue 
out of the perſonal Eſtate only, if that was ſufficient, free from 
all Taxes, and that the Widow continue in the Poſſeſſion of the  * 
Leaſes, which were Part of the perſonal Eſtate of the Teſtator 
towards Satisfaction thereof, and that an Account be taken of the 
perſonal Eſtate, and how much ſhe hath received, and of what 
Sufficiency it is to ſatisfy this 100 J. per Aunum, during her Liſe, 


and how it hath been diſpoſed ſince the Teſtators Death; and in 
Order thereunto the Plaintiff may amend his Bill, and make Sir 
John Trevor and the Truſtees Parties, and if it appear, that the 
perſonal Eſtate is not ſufficient, then the Dower muſt be made 
good out of the real Eſtate. p 1 


4 Robert 


H 
7 
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Cipio Leſquire, the Plaintiff's Grandfather, did by his laſt f 
Will deviſe to Sir 7ohn Trevor and others, his perſonal E- * 
ſue out of ſtate, conſiſting in Leaſes, and other conſiderable perſonal Things; 


9 


„ neee 


I 
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- 


Robert Leigh, Plaintiff. 
John Wood and John Leigh, Defendants. 


HIS Bill was, to be relieved againſt ſeveral Actions of Tief Bill to avoid 

paſs brought againſt the Plaintiff by the Defendants, for « Leaſe, for 
entering on a Piece of Hop-ground, which was let by the Plain- fer ase 
tiff's Father to the Defendants, when (as the Bill ſuggeſts) his Lunatick, 


ſaid Father was a Lamatick at that very Time he let this Hop- he Plaintit 


k , ought to 
ground, and by Conſequence was incapable to let it. wake che 
But the Court would not relieve the Plaintiff upon this Bill, Artorney- 
becauſe he had not made the Attorney General a Party, but or- Party. wy 
dered him to amend his Bill, if he thought fit bed Leave to 
amenc., 


— 


3 


Humphrey Wild, Eſq; Plaintiff. 


Sir Edward Stradling, Baronet, D 
KL of ; 
HE Caſe w As, 
Grandfather, being ſeiſed in Fee of a Parcel of Ground 
lying in the Pariſh of St. Eiles in the Fields in the County of 
Middleſex, made a Leaſe thereof to Sir Robert Guilford for 500 
Years, in Conſideration of 400 J. paid by him to the ſaid Sir Ea- 
ward, which ſaid Term for Years, or ſo much thereof as was 
unexpired, did afterwards, by ſeveral Meſue 1 come 
to, and was veſted in the Plaintiff Humphrey Mild, who laid out 
above 1900 J. in building and improving the ſaid Ground, by 
which Means he had advanced the Rents from 200 J. per Annum, 
which was the utmoſt Value (when the ſaid Leaſe was granted) 
to 1400 J. per Annum, and the Plaintiff was never interrupted, 
but quietly enjoyed the ſame for 20 Zears and upwards, till 
lately the Defendant brought an Action of Waſte againſt him for 
pulling down a Brick Wall, and for cutting down Fruit-Trees, 
and for digging Gravel to lay the Foundations of ſeveral Hou- 
{es built on the ſaid Ground. | | 
Jo be relieved againſt which Action the Plaintiff now exhibited 
this Bill, for that ſuch Building could not be accounted any Waſte, 
but rather a great Melioration and Improvement of the Land. 
The Defendant, Sir Edward Stradling, did not deny the 
Leaſe, nor the Conſideration- Money, nor Improvement; but 


having heard that it was only a Mortgage he had — 
2 | 


f 7 Oy | ee. 
Po Ch 7 92 4 
YL ward Stradling, the Defendant's 


* 
„ 
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 Stradling was thereupon adviſed to bring his Action of Waſte, R - 


Bill to redeem, but the Defendant J/i/d (now Plaintiff) having 'F 
by his Anſwer denied it to be a Mortgage, and affirmed it to be 
an abſolute Leaſe for 500 Nears, the Defendant Sir Edevard 


and pleads the Statute by which Proviſion is made for bringing 
Actions of Waſte. IA 

The Court over-ruled the Plea, and ordered the Defendant to 
anſwer, and to ſpeed the Cauſe. 42 


5 


Elizabeth Maplett an Infant, by Eleanor Hall her | 
Guardian, Plaintiff. 3 


John Pocock and Anne his Wife, and Robert Chap- 'F 


0! 

man, Defendants. 1 . 

Jevited _ | 1 | ; ; 5 7 

Legacy of R. Maplett, a Phyſician, and Father of the Plaintiff, and f ſt 

00 i. to one of Anne the Defendant, did, by his laſt Will, deviſe 300/, "MF t| 

* = 22 to the ſaid Elizabeth, and ſoon after died; after whoſe Death "MF 1 
Ieh ef Ange, his Widow, did likewiſe by her laſt Will deviſe 200 [LU 


300 L to his more to the Yah 


yn her ſaid Will made Anne her Daughter, t 


* jr ” . 8 | 
Ehealees 5 E N ſhe,” died having bß 
en an Infant, (and nor 

and died, the the Wife of the Defendant Pocock) Executrix; Robert Chap--— 
* oo” man the Defendant took out Adminiſtration, durante minore k 


gaey of 200, Fare of Anne the now Defendant, and poſſeſſed himſelf of the t 


Eg real and perſonal Eſtates of both Dr. Maplett and of Anne his 
and — ſaid Wife, againſt whom the Plaintiff exhibited this Bill to have 
her Execu- the ſaid Legacies of 300 J. and 200 J. given to her by her ſaid 3 


trix, the De. Father and Mother, and to have a Moiety of the real Eſtate of 


Adminiſtra- her ſaid Father, as Coheir with her Siſter Anne, and that in 
tor during Order thereunto Chapman may bring the Writings into Court 


_ 


Fendant was 


1 which relate to ſuch Eſtate. 


Siſter, wo The Court decreed, that Chapman ſhould account for the aid 


2 oo by perſonal Eſtate, and ſhould pay the 500 J. Legacies to the Plain- 


dian of the tiff, with Intereſt and Damages from the Time the ſaid Legacies 
oungeſt Si- ought to be paid by the ſaid Wills of her Father and Mother, 


er for her: 


. Cafe there are Aſſets; and if not, then to pay the ſame in 
creed, that 5 with another Legacy of 400 J. deviſed to the De- 


their Lega- i1] go: 
die, gehe fendant Aune by her ſaid Father, as far as the ſame will go; and 


paid in Pro- that he bring the Writings into Court, that the Plaintiff may have 
portion out Copies of them, and try her Title at Law; and upon Chapman's 
2 - paying what ſhall appear to be due to the Plaintiff upon the Account, 
anch that the her Guardian ſhall give Security, that the Plaintiff when at Age, 


road 1 8 ſhall give a Releaſe, Gc. and it appearing, that Chapman was on- 


qually di-. 1y a Truſtee, and that there was no Breach of Truſt, he ſhall have 
vided. his Coffs, ah | 2  FEdward 


% oo ot alc als ot ot 2 nnd: oat 


—_— 
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Edward Preſcott, Plaintiff. 


3 John Edwards, Thomas Broom, John Broom, Tho- 


mas Barrington, and Mary his Wife, Defendants. 


Ary Preſcott the Plaintiff's Mother being, about twenty-four à Debtor by 
Years laſt paſt, poſſeſſed of 160/. as Guardian to the Bond devi. 


Plaintiff, and which was his proper Money ; ſhe lent the ſaid N 


Money to the Father of the Booms the now Defendants, who of his perſo- 
gave a Bond for the Repayment of the ſame with Intereſt ; and af- . 

terwards by his Will he appointed his Lxecutor to pay it (a- was not fuß. 
mongſt other Debts) within a Year after his Death, and this to be cient, then to 


out of his perſonal Eſtate, if that was ſufhcient ; but if not, then ee 


to ſell his real Eſtate, and pay it out of the Money ariſing by pay it, which 
ſuch Sale, and in Default of Payment, then the ſaid Teſtator *<coraingly 


| ' g . was fold, 
Broom deviſed both his real and perſonal Eſtate to certain Tru— by 1 


ſees (in the Will named) to the Uſe of the ſaid Mary Preſcott Conveyances 
the Plaintift's Mother, and to his other Daughters to pay the ſaid £27 tothe 


Defendant, 
I 60 J. | who was 


ſued for the 
Money as charged on the Lands which he bought ; but it was deerced, that the Money which 


was received for the Sale of the Lands, ſhall go in Aid of this Purchaſe, which was for a yalue 
able Conſideration without any Notice, &c. 


This Eſtate was conveyed and transferred from one to another, 
till at laſt it was fold to the Defendant Zohu Edzwords, againſt 
whom a Bill was brought to have this Debt. 

The faid Edwards inſiſted by his Counſel, that he had no 
Notice of the Plaintiff's Demand; and therefore that he (the 
Plaintiff) ought not to be ſatisfied out of the rea/ Eſtate, but out 
of the perſonal Eſtate which came to the Hands of the Executor 
of Broom the Teſtator, who had ſufficient Aſſets to ſatisfy the 
ſame; and that this Defendant had paid a full Conſideration for 
the Purchaſe of the real Eſtate, and that if the perſonal Eſtate 
ſhould not be ſufficient, that then the Purchaſe-Money which 
was paid to Thomas and Fohn Brown the Sons of the Teſta- 
tor, and ſome other Lands which came to Zohn by the Death 
of his ſaid Father the Teſtator, ought to be applyed to ſatiſ- 
y the ſaid Debt in Eaſe of the Lands purchaſed by the De- 
fendants. dee 
This was decreed accordingly. - 


| T John 
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John Lord Vaughan, Plaintiff. 


0 
] 
= | 
David Morgan, Eſq Sir Humfrey Moneux, Bart. 
and Sir John Finch, Defendants. 4 | 
| | 

| 


An Agree- HE Harl of Carbury who was Father of the Plaintiff, 
prove oe Sb in Conſideration of 700/. which he borrowed of one Mad. 


performed, iſo, mortgaged the Lands (in the Bill) for 500 Years to Francis Y 
Finch, in Truſt for the ſaid Maddiſon, ſubject to be redeemed up- 
on Payment of the ſaid principal Sum and Intereſt, in which 
Mortgage the Plaintiff who was Son and Heir of the Mortgngor 
joined, and the Money not being paid, the Intereſt of the | 
Premiſles was conveyed to Robert and Min. Turcvay in Truſt for 
the ſaid Maddiſon. 1 
Afterwards in the Year 1661, the Earl of Carbury borrow—- _ 
ed 1000 J. of Sir. Humfrey Moneux, (with Part whereof. it was 
ſuppoſed the 700/. and Intereſt would be paid;) and thereupon 
Finch's Mortgage was aſſigned to Sir Humfrey Moneux, but the 
700 l. and Intereſt not being paid, Sir Hamfrey aſſigned Finch's 
Mortgage to Dacid Morgan, who brought an Action of Cove- 
nant againſt the now Plaintiff the Lord Faughan on his Cove- 
nant, in the Mortgage for the Payment of the 700 J. and Hute- 


reſt. 


Whereupon it was agreed, that the Plaintiff ſhould chooſe MR 
whether he would pay the 700 J. aud Intereſt, and have his Se- 
curity aſſigned to the Defendant Morgan, or to pay Sir Hun f. M- 
neux his Debt, and have that Security aſſigned to the ſaid Morgan, 
and in either Caſe to pay 200 J. down; and if he chooſe to pay 
Finch's Debt, then he was to fecure the reſt of the 700/. and In- 
tereſt, ; 1 
And he choſe to pay Finch's Debt, and thereupon he gave a 
Warrant of Attorney to confeſs a Judgment for 2000/. which | 
was depoſited in Truſt to be delivered to the Defendant Morgan, 
if the Money was not paid at the Time agreed on, and purfuant 
to this Agreement, the Plaintiff paid the Defendant Aprgan 
150/. and there was la Mortgage drawn for ſecuring the reſt of 
the 7001. and Intereſt; and when the Plaintiff was about to exe- 


cute the ſame, the Defendant propoſed to buy the Manor menti- [ 
oned in the Bill, which Manor was agreed to be left out of the 5 
Mortgage-Deed, that the Plaintiff might fell it, and pay the De- 7 
fendant out of the Money ariſing by ſuch Sale. | t. 
But the Defendant Mor gan inſiſting to have the ſaid Manor in- 5 
ſerted in the Mortgage Deed, the Execution thereof was delay- 6 


ed; then the Defendant Murgan propoſed to have another 7uag- i 
4 | | ment ; 


0 
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nent defeaſanced for Performance of Covenants, on purpoſe to 
incumber and hedge in the ſaid Manor, that he might have it at 
his own Rate; but the Plaintiff refuſing to give ſuch Judgment, 
the Defendant Mergan took out Execution upon the former Fudg- 
ment. And now the Plaintiff exhibited his Bill to be relieved a- 

ainſt the ſame, and to have the Agreement performed, and that 
the Deed might be executed; all which Matter being confeſſed by 
the Deſendant, 

It was decreed, that the Agreement ought to be performed, 
and that the Plaintiff according to his own Choice ought to pay 
the 700 J. and Intereſt; and therefore an Account was directed to 
ſee how much Intereſt was paid, and included in the ſaid 1000/7. 
borrowed of Moneux on the Aſſignment of Finch's Mortgage to 
him, and to make Allowances thereof to the Plaintifl, and to 
tax Coſts for the Defendant, 


& IS. | Sik. % Be. EA EE oe. 


E 


William Weld, Eſq; Son and Heir, and Executor of 
Sir John Weld, who was Executor of the Lady 
Frances Weld, by Bill of Revivor, Plaintiff. 


„ 


2 Philadelphia Lady Wentworth and Widow, and 
e FF Dowreſs of Thomas late Lord Wentworth; the 
'Y Lady Henrietta Maria Baroneſs Wentworth of 
= Nettleſted, one of the Daughters arid Heirs of the 
aid Lord Wentworth, and Heireſs of the Lord 
- | Cleaveland; John Robinſon, Xnt. and Bart. 
7 Sir William Palmer, Sir Richard Napier, and 
William Clerke Doctor in Divinity, Defendants. 


HIS Cauſe came before the Court upon a Caſe ſtated Lap 
thus. private 


fl. In July 1631, the Earl of Cleateland borrowed 5000 J. of 1 of * 
the Lady Meld, and for ſecuring the Repayment thereof with the piseter 


1 . the Payment 
Intereſt, he mortgaged certain Lands for fixty Tears, and gave a of the Deb. 


Statute of 100007. which afterwards the "Truſtees at Drury of =. 


Houſe for Sale of Detinguents Eſtates required her to cancel; and 1ard, by 
thereupon they granted to her the Fee: ſimple and Inheritance which a ſpe- 


cialand li- 

of the Lands which were thus mortgaged to her as afore- ee 

ſaid. was raiſed 
| for that 

| urpoſe. 

T 2 Amo l 
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Anno 12. Car. 2. an Act of Parliament was made, Entitled 4, Þ 

ſome of the Manor, &c. of the Earl of 
ruftees to be ſold for the Payment of his Debts, | 
and of the Debts of Thomas Lord Wentworth his S; and in 
the Schedule of Incumbrances mentioned in the ſaid Act the 
Lady's Meld Debt of 5000 . was mentioned in the ſecond 


Act for f. ws © 


Cleaveland 7 


Place. 


In Auguſt Anno 1660, the Earl of Cleaveland, and the Lord b | 
IWentworth ſtated the Debt with Sir John Weld, which was then 
agreed between them to be 9980 J. and the Father and Son made | 


a Deed of Appointment, by which they directed, that the ſaid 


Sum ſhould be paid in the firſt Place, and then the Intereſt of the 


5000 l. till the principal ſhould be paid. 


But the Mortgage-Leaſe would not ſatisfy the ſaid principal | 


Debt and Intereſt, becauſe it would expire within ſixteen Years, 
and therefore Sir John Meld inſiſted, that the Truſtees might ſell 


the Lands mentioned in the Act of Parliament; and that he might 4 


be paid, and having obtained a Decree, that the Account ſhould 
be ſtated, and that what had been ſtated between them, being 
9980 J. ſhould ſtand, and that the Ladies Philadelphia and Hen- 
rietta ſhould pay the ſame, together with the growing Intereſt of 
the ſaid principal Sum of 5000/7. to be computed from the 165 
Day of Fuly 1660, and the Plaintiff's Coſts, in Caſe they do re- 
deem the Mortgage, diſcounting the Meſne Profits that $ir John 
Meld had received; and in Default of paying what ſhould ap- 
pear to be due to the Plaintiff upon the Account; then he 
ſhould enjoy the mortgaged Premiſſes, free from all Incum- 
brances. 

Afterwards upon Application to the Court to have this decre- 
tal Order altered, and inſtead of being a Decree to forecloſe, (5c. 
(which the Bill did not ſeek) that it might be what the Bill delired, 
(2iz.) that the Lands ſhould be fold, and the Money applyed to 
fatisfy the Plaintiff, and in caſe the Ladies ſhould not procure a 


Purchaſer by ſuch a Time, then the Maſter might allow a Pur- 


chaſer, and direct Conveyances for the Ladies the Defendants 
to execute. 

But the Court would make no other Decree than aforeſaid, 
becauſe upon the Caſe ſtated, theſe Queſtions did ariſe. 

1. Whether this Act of Parliament hath raiſed a general Truſt 


for the Payment of the Earl of Cleaveland's Debts, or only a ſpe- 
cial or limited Truſt. 


2. What Operation the Deed of Appointment, directing the 


Payment of 99801. hath made in the Caſe. 
3. What Remedy on the whole Matter the Plaintiff hath for 


his Debt. 


Which Queſtions had been already reſolved by the Ld. Keep- 
er aſſiſted by the Lord Chief Fuſtice North, the Lord CO 
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Baron Turner, and Juſtica Rainsford, who after a long De- 
bate, and upon Conſideration of the ſaid Act of Parliament, were 
all of Opinion, 

That by the ſaid Act of Parliament there was a ſpecial and li- 
mited Truſt, for the Payment of the Debts in he Schedule there- 
unto annexed, and within the Time therein appointed; and al- 
ter the Payment of theſe Debts, then there was a general Truſt 
for the Payment of any other of his Debts which he ſhould ap- 

int. 

But that the general Truſt could not take Place, till the ſpecial 
and limited Truſt was fully executed, and that the general Truſt 
was not ſubſiſting of it ſelf, but depended on the limited Truſt ; 
and that no Eſtate or Intereſt did, or could veſt in the 'Truſtecs 
until the Mortgages and other real Incumbrances mentioned in the 
ſaid Schedule, were ſtated and paid, or otherwiſe diſcharged ; 
and it would have been unjuſt if it ſhould, for then the Eſtates 
and Intereſt would have been taken out of the Mortgagees, and 
other Creditors Hands, who had real Securities for their Debts 
before the ſame were paid, which was never intended by the Act, 
but quite contrary ; for tho' it was made upon the Petition, and in 
Favour of the Earl of Cleaveland, and not to better the Securities 
of the Creditors; yet it was never intended to take them away 
without full Satisfaction. 

And the ſpecial and limited Truſt being at an End, by Ex- 
ion of the Times mentioned in the ſaid Act, and not all exccu- 


ted, no Court can proceed upon that ſpecial Truſt, or cauſe ny 


Execution thereof, ſo that the ſpecial Truſt being determined, 

the general Truſt muſt be ſo likewiſe; for it cannot ſubſiſt with- 

out the other; and tho' it was within -the Intention of the AR, to 

make good all the Securities the Plaintiff ever had for his Debt, 

yet his Demand being made out of Time this Court cannot relieve 

him, nor can the Deed of Appointment have any Operation up- 

on any of the "Truſts, becauſe thoſe Truſts were ceaſed and de- 

termined as aforeſaid ; nor hath the Plaintiff any farther Relief or 

Remedy for his Debt, other than what is already given him by 
the ſaid Decree. 


2 8 


— 


John Warren and Richard Warren, Plaintiffs. 


Thomas Green, William Hurtnall, Nicholas Tilly, 
and Thomas Horne, Defendants., 


2 HE Cafe was, fl. Mary Varren the Plaintiff's Mother, be- An Award 


ing poſſeſſed of the Reſidue of a Term for 99 ears, of ſet ade, ber 


a ing made of 
Things to which the Parties never ſubmitted. 


and 
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and in certain Houſes and Grounds in Zrif/tol, ſettled the ſame 
on Hurtnall and others, in Truſt for her ſelf; and afterwards 
to the Uſe of the Plaintiff Zobn Warren her Son, and afterwards 
ſhe married with the Defendant Thomas Green, and then the 
ſaid Hurtnall contrary to his ſaid Truſt, delivered up the ſaid 
-— un and the original Leaſe to the aforeſaid Thomas 

Treen. 

The ſaid Mary, Mother of the Plaintiff, and now the Wife of 
the Defendant &xreen, being likewiſe ſeiſed in Fee of a Moiety of 
other Lands, died ſo ſeiſed, after whoſe Death her Husband the 
ſaid Thomas Green enjoyed the Lands and Houſes ; and there be- 
ing ſome Differences between him and John the now Plaintiff, 
who was Son and Heir of the ſaid Mary, concerning the Sum of 
8 J. and other ſmall Matters, the ſame were ſubmitted to the Ar- 
bitration of the Defendant Hurtnall, and to that Purpoſe both 
Parties entered into Bonds ; and afterwards Hurtnall the Arbi- 
trator taking Advantage of the Weakneſs and Unskilfulneſs of 
John, awarded that all Suits between him and Erten his Father 
in Law ſhould ceaſe; and that before the End of Triniry-Term 
following, John ]Parren (the Plaintiff) ſhould ſufficiently convey 
and aſſure to the ſaid Green, his Heirs and Aſſigns, all his (the 
faid Warren's) Right and Title to the ſaid Moiety of the ſaid 
Lands, and thould procure his Wife to join with him in a Fine 
before the End of the ſaid Term, in order to perfect the ſaid 
Conveyance, and ſhould within a Month ſufficiently grant, con- 
ey, ſurrender and a/Jien to him the ſaid Greer, all his (the ſaid 
Warren's) Right to the Houſes in Briſtol, and until ſuch Con- 
veyance that Green ſhould continue in Poſſeſſion, and ſhould pay 
to the Plaintiff Narren ſome ſmall Sums amounting to 200 /. 
whereas the Premiſſes were worth more than 1000 J. and that each 
Party ſhould ſeal mutual Releaſes. 

Now tho' there was nothing but ſmall Sums referred to Arbi- 

tration, yet there was no Notice taken of them in the Award, 

* By the Ci- but only of * all the Houſes and Lands which were never in- 
vil Law, the tended to be ſubmitted to the Award, and to which Green had 


Arbitrators : 
can judge NO manner of Title. : 


nothing but 


what is ſubmitted to their Judgment, by the Compromiſe, and if they do not obſerve the Con- 


ditions therein preſcribed, but judge otherwiſe, their Award is void. Dom. 1. Vol. 226. 


Therefore the Plaintiff exhibited this Bill to have a Reconvey- 
ance of the Premiſſes in Briſtol, and an Account of the Profits 
ſince the Death of Mary his Mother, and to {et aſide the ſaid 
Award. 

The Defendant Green pretended that the ſaid Mary had actual MR 
ly revoked the ſaid Deed of Truſt, and had made another Settle- MR 
ment thereof in Conſideration of 300 J. which was paid 15 the 

3 Plain- 
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plaintiffs by the ſaid Greens and that this ſubſequent Settlement 


= was made upon, 77% and Ilorne, in Truſt for the Defendant 
ds Green ; whereas in Truth this Settlement was made but two Days 
he before the Death of May, and the Deed was never ſealed by 


her, but by Green and Hurtnall, who pretend that Mary had 
reſerved an implicite Power to revoke the firſt Settlement; 
and it did not appear that the Award had been executed in 
ny Part. | 

y Tkereupon the Court decreed, that F/nringall, Tilly and Horne 
ſhould convey the Premiſſes in Briſtol, by undivided Moieties, 
(ig.) one Moiety thereof to Jahn Warren, (the Plaintiff) his 


. Exccutors and Adminiſtrators, and the other Moiety likewiſe to 
f FS hin, but in Tru# for his Brother Richard, (the other Plaintiff) his 
5 Exccutors and Adminiſtrators, to be by them enjoyed againſt the 
1 FF Defendants, and all claiming under them; and to account for 
” I the Profits, and to pay one Moiety to John, and another for Ri- 
T chard, and Cfts. 3 1 

2 And that the Bonds of Arbitration might be brought before 
„ the Maſter and cancelled, and that the Defendants deliver up the 
7 original Leaſe for 99 Years, and all other Writings concerning 
5 | | the Premiſſes in Br i/tol, and Creen to anſwer upon Interoga- 
| Vuries. 

_ — 


| i ; Robert Osborn, Clerk, and Dame Elizabeth Brand- 
| ling his Wife, and William Pitt, Eſq; Son and 


Heir, and Executor of William Pitt, and Bald- 
win Pitt, Cent. Plaintiffs. 


Sk ee ng OPTI In Ra ge oor, * — * 


Suſannah Brownwell and tthers, Defendants. 


1 +38 S Bill was brought by a Foinzreſs, to difcover Incum- 
* brances on the Lands ſettled on her in Jointure which was 
greatly deficient. = | 
The Defendant pleads, that fhe is a Purchaſer for a valuable piea of Pur- 
Conſideration, having paid fo much Money to the Husband, and 8 a 
that ſhe had brought an Action, and obtained a Verdict and . 
Judgment for 10001. which was affirmed on a Writ of Er- on, &:. 
ror. 
But the Queſtion being, whether any more than the principal 
Sum of 1000 J. was ſecured on the Lands which the Plaintiff 
claimed for her Jointure, and what is now to the Defendant for 
principal and Intercſt, the Court ordered her to anſwer that Par- 
ticularly. N | 


George 
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George Unwin, Clerk, Plaintiff. 
George Fawnt, Eſq; Defendant. 


Agreement HIS Bill was brought by the Parſon and Reffor of the 
3 Church of S. to have an Execution of an Agreement, 
creed. ſetting forth that the Lands therein mentioned, did formerly * 


Fee arp. 149, belong to his Church, and that the Buttalls and Boundaries there- | 
of cannot now be known, becauſe of certain Incloſures, by Which 
ſeveral Parcels of Land were held from the Church, in Recom- 
pence whereof it was agreed between the Predeceſſors of the 
Plaintiff, and the Anceſtors of the Defendant, that other Lands in 
the ſaid Bill likewiſe mentioned, ſhould be enjoyed by the Par- 
ſons of that Pariſh, for the Time being ſucceſſively, and which 
the Defendant endeavoured to avoid by a pretended ſubſequent 2 
Agreement with a former Rector, by which the Plaintiff ara * 
that the Church would be daninified by with-holding Part of the 3 
Glebe and 'Tithes ; the Defendant inſiſted on an Award made 
between Aſhford a former Rettor* of that Church, and one of the 
Anceſtors of the Defendant, which was afterwards confirmed by 
a Decree of this Court, and that the Defendant had fully com- 
plyed with, and performed that Decree there being no Footſteps 3 
to be found of the Agreement on the firſt Encloſure, how- *' 
_ that the laſt Agreement ought to take Place, and include tage 

_ | ö 

The Court was of Opinion upon the Proofs and Anſwers in 

this and former Cauſes, that the firſt Agreement on the Enclo- 7 
ſure was good, and that the Plaintiff ought to have the Benefit 
thereof; and decreed that a Commiſſion ſhould iſſue to certain 
Perſons of the County to be ſettled by the S Clerk, if the Par- 
ties cannot agree, who according to the firſt Agreement upon the 
firſt Encloſure were to enquire and ſet out Lands purſuant to 
that Agreement, which being purſued according to the particu- 
lar Directions of the Decree, the ſaid Encloſure and Directions 
ſhall be confirmed; and that the Defendant ſhall pay to the Plain- 
tiff the Arrears of Tithes due amounting to 70/. and ſhall give 
to the Plaintiff Copies of the Evidences he hath concerning the 

Premiſſes. 


. ot ad to... Bo 


VT 
4 Nn 2 * 9 9 N 


1 died poſſeſſed of a perſonal Eſtate, to the Value of 6000/7. and 


$ | tiff Lucy to give a Releaſe (ſuch as Sir Henry Blunt or his Coun- 
Z ſel would adviſe) to diſcharge the Lands out of which the ſaid 


| be to the Uſe of his Daughter Lucy for her Portion and Mainte- 
nance, and that ſhe ſhould have thel Intereſt thereof during the Time 
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John Shipton and Lucy his Wife, Plaintiffs. 
Robert Hampſon and others, Defendants. 


HE Caſe, ſſ. Sir Edward Tyrrell, Grandfather of the Deviſe of a 
Plaintiff Lucy, did by Deed dated, 12 May 1657, (a- . * 
mong other Things) charge the Manors and Lands in the Bill marrying 


1 PE. „ ie with the 
mentioned for the Payment of 2000/7. to the Plaintiff Lucy his Ge 


Grandaughter. the Execu- 

: tors, c. ſhe 
married without their Conſent, but the Portion was decreed to her with Intereſt ; and it being 
to be paid out of the perſonal Eftate of her Father, the Court would not allow that her Mo- 
ther ſhould retain her Paraphernalia. 


Afterwards upon the Marriage of Sir Thomas Tyrrell, (Son 
and Heir of Sir Toby Tyrrell) with Frances the Daughter of $1 
Henry Blunt, the {aid Sir Toby ſent for the Plaintift Lucy, and 
told her that her Portion of 2000 J. would be paid out of the 
Portion of 4000 J. which Sir Henry Blunt was to give in Marri- 
age with his ſaid Daughter Frances; and deſited the ſaid Plain- 


2000/, was payable ; and that ſhe would intruſt him the ſaid Sir 
Toby to receive the ſaid 2000 J. for her, which he would take 
and improve, and pay to her, who in Obedience to the ſaid Sir 
Toby (her Father) conſented that he ſhould receive the Money ; 
and ſhe executed a Releaſe according to his deſire. 

Afterwards Sir Toby by his Will appointed, that his perſonal 
Eſtate, (except what was particularly deviſed to others) ſhould 


ſhe continued ſole and unmarried ; but in caſe ſhe ſhould marry 
without the Conſent of his Executors, or the mw Part of them, 
then ſhe ſhould only have the preſent Intereſt of her Portion du- & 
ring her Life, for her Maintenance ; and that if ſhe ſhould die 
unmarried, then her Portion and the Intereſt thereof ſhould go to 
Timothy Tyrrell the yòungeſt Son of Sir Toby, who made the De- 
tendants Sir Robert Cotton, Robert Hampſon, and Gregory H- 
monds, Executors. in 'Truſt to perform his Will, and ſoon after 


upwards and the Executors proved the Will. 

Afterwards the Plaintiff Lucy married the ſaid John Shipton, 
without the Conſent of the Executors, and now the Husband and 
Wite exhibited their Bill, to have this Truſt performed for the 
Payment of the ſaid 2000/. and the Reſſiduary Part of her Fa- 

3 | ther's 
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ther's perſonal Eſtate, (except what was particularly deviſed to : | 


others) according to the Direction of her Father's Will. , 


The Executors inſiſted, that Lucy married without their C. 
ſent, and that they were ready to account, if ſhe would account 
to them, for what ſhe had received, which they now prayed bya 
croſs Bill againſt her Husband and Dame Lucy, the Widow of Sir 
Toby, who was one of the Defendants, and who inſiſted to retain 


the Zewels as her Parapharnalia. 


The Court was of Opinion, that the 2000 J. was a juſt Demand 
both in Law and Equity, and ought to be paid with Damage; 
out of the perſofial Eſtate of her Father, as far as the ſame wil! 
extend, and decreed the ſame accordingly ; and that the Defen- 


dants, the Executors, account for the ſaid perſonal Eſtate which 
came to their Hands reſpectively, (having all juſt Allowances) 


and that Dame Lucy ſhall upon Oath account for all the Jervel, 
Medals, Pictures, Seals, Cabinets, Gold and Silver, and other 


Things of Value which came to her Hands or Poſſeſſion, during 


the Time of her Intermarriage with the Plaintiff's Father, and 1 
what Money hath been received by the Plaintiff Lacy, or her 


Husband, ſhall be brought intothe Account, and diſcounted by the 
Plaintiffs ; and that the Maſter ſhall certify what remains due 
from the Defendants, the ſame to be ſecured for the Benefit of the 


* The Huſ- Plaintiff Lucy, and ſuch Children as ſhe ſhall have; and * the 
Plaintiff Shipton her Husband not to meddle with it, or have any | 
intcrmeddle Power to diſpoſe thereof without firſt making a ſuitable Proviſ- 
with the on for the ſaid Lucy and her Children; and the Maſter to ſee  ? 


band de- 
creed not to 


Portion of 


his Wife, ſuch Proviſion is made and ſettled; and in the mean Time the 
till he had Intereſt of the Money fo to be ſecured as aforeſaid, ſhall be re- 
made a.futa- ceived by the Plaintiffs, for the preſent Support and Maintenance 3 


8 of the ſaid Lucy and her Children. 


and her 
Children. LEES — — 


Sir Philip Parker and Henry Parker, Eſq; Executor b 
of the Lady Mary Salſtonſtall, Widow ; by Bill of | 


Rewivor, Plaintiffs. 


Jane Serjeant, Widow and Executrix of Richard 
Serjeant, William Serjeant, Senior, aud William 
Serjeant Funior, Defendants. 


; Propoſals in 
Writing be- \ A / 
ing ſent to 


2 Propoſals in Writing to her Father, by which the ſaid ichard : 
ring to an intended Marriage, tho' no Anſwer was returned; yet the Man being admitted to bea 


Suitor, and the Marriage enſuing, this in Equity was decreed to be an Agreement executed os 


all Sides. 


A 4 
* 4 
| I 
a 2.4 
- 
. 


Illiam Serjeant the elder, being-Nephew to Richard S. f 
jeant, he the ſaid Richard Serjeant, upon a Treaty of 
the Friends Marriage between his ſaid Nephezy and one Anne Tuckey, made 


2 | Ler- 2 
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Srjeant, did promiſe and agree, that if the ſaid Marriage did 


| take Effect, and that if 2500 J. was paid or ſecured to be pain 


for her Portion, he would ſettle 200 J. per Ann. out of his I ithes 
and Lands in Dinton and Upton, &c. for a preſent Maintenance 
for the ſaid Milliam and Anne, and for her Jointure, if ſhe ſur- 
vived; and that he would ſettle an Eſtate in Fee of all other his 
Meſſuages and Lands, (in the Bill mentioned) the whole being of 
the yearly Value of 7001, and that he would likewiſe aſſign over 
and ſettle 2000 J. Part of the ſaid 2500 J. to his ſaid Nephery, 
for his further Maintenance, after the Death of the ſaid Richard 
Serjeant the Uncle. 

This Marriage did not take Effect, but afterwards there was 
another Treaty of a Marriage to be had between the ſaid Milliam 
Serjeant, the Nephew, and one Jane Saltonſtall, with- which 
the ſaid Richard the Uncle being acquainted, he to induce the 
ſaid Marriage, did ſend the Propoſals in Writing, which he for- 
merly made to Tuckey, to be communicated to the Plaintiffs Sir 
Philip Parker, Gc. and by another Writing under his Hand, 
which he ſent with the ſaid Propoſals he promiſed and agreed, 
that if the Marriage did take Effect, he would ſettle the ſaid E- 
ſtate oni his Nephew Milliam and Zane, according to the former 
Propoſals on his Treaty with Tuckey, with this farther Addition, 
that tho' formerly he did demand 1500/. to be paid down, and 
Security for the remaining 1000 J. he would now be contented to 


ſtay for the whole, ſo as it might be ſecured to be paid in ſome 


convenient Time to be agreed on. 

No Anſwer was returned to theſe Propoſals, but the Nephew 
was admitted, and the Marriage took Effect, and afterwards Ri- 
chard the Uncle died; and now the ſaid Vin. Serjeant having 
exhibited a Bill againſt Jane his Aunt, who was the IVidow and 
Executrix of his Uncle Richard Serjeant, by which he claimed 
200c J. over and above 700 J. per Ann. and inſiſted that the Lands 
which were to be ſettled on him according to the ſaid Agreement 
and Propoſals were not of the Value of 70 l. per Ann. but far 
ſhort thereof, which he would have to be ſupplied out of the E- 
ſtate of his ſaid Uncle. - 

And the Queſtion upon the whole Matter being, whether the 
Lands propoſed by the ſaid Richard to be ſettled on his Nephew, 
were deficient of the Value of 700 /. and if they were, who and 
from whence that Defect ſhould be ſupplied, and how much of the 
Marriage-Portion was intended by the ſaid Agreement for the Be- 
nefit of the Nephezy, after the Death of his Uncle. 

Both which being doubtful upon reading the Proofs, the L. Keep- 
er declared, that when the Uncle ſent Propoſals, and delired to 
have his Nephew admitted a Suitor to Zane Saltonſtall, tho' no 
Anſwer was returned to the Uncle; yet the Acceptance of the Pro- 
poſals by her Friends, and the Admithon of the Nephew to be her 
Suitor, upon which the Marriage did enſue, this in Equity did a- 

U-.2 mount 
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mount to an Agreement executed, and ought to be performed on 


all Sides. 
The Uncle But then a Queſtion ariſing, what was the true Agreement, the 


. Nephez inſiſting on the 700 l. per Ann. and alſo 2000 l. to be ſet- 


3 ture on 


is Wife, but tled on him, and that in caſe there is a Deſect of the Value, that 
d ee ought to be ſupplied out of the Houſe and Lands ſettled on the 


er of Revoca- 


tion; after- Defendant Jane, the Widow of Richard the Uncle, for that in 


2 . the ſaid Settlement there was a Porter of Revocation. 
of his Nephew, he agreed to ſettle 7001. per Ann. on him, but the Lands being ſhort of that va- 


lue, ſhall not be ſupplied out of the Fointure'; for tho that was fraudulent as to Purchaſers, being 
made with a Power of Revocation, it was not ſo to the Nephew, or his Wife, becauſe made long be- 


fore their Marriage. 


But the Defendant Jane, the Aunt, inſiſting by her Counſel, that 
the Lands ſettled on her, ought not to be impeached, the ſame be- 
ing not ſo much as mentioned in the particular, or the Propoſals 
aforeſaid, or demanded by the Bill it ſelf. 

And the Court having directed this Iflue to be tried. 


(1.) Whether the Lands in the Particular propoſed were at that | 


Time, or within 7 Years before, of the Value of 700 J. per Ann, 
which not being tried, 

And the Cauſe coming now to be reheard by the Ld. Keeper, 

(aſſiſted with Julſtice Ellis) he declared that the Sum intended to 
be ſettled on the Nephew was 2000 J. over and above the 700 J 
per Ann. but that the Lands ſettled on his Aunt by the ſaid Ri- 
chard his Uncle ſhould not be impeached, the ſaid Settlement be- 
ing made long before the Treaty and Propoſals, upon which the 
Marriage with Fane Sultonſtall did take Effect. * 

And tho the ſaid Settlement was voluntary, and made with a 
Power of Revocation, which by the very Letter of the Statute 
27 lig. would make it fraudulent againſt any Purchaſer ; yet it 
could not be ſo againſt the Nephew, or his Wife, for it could not 
be made with an Intent to deceive her; becauſe it was made ſo long 
before her Marriage, and the Lands which were thus in Jointure 
to the Aunt were no Part of the Particular, whereon the ſaid Mar- 
riage was made bctween the Nephew and her, which Marriage 
was had without one Penny of Portion paid or ſecured. 

Therefore the Nepheww and his Wife cannot be accounted ſuch 
Purchaſers, ſo as to avoid the Settlement made on the Amunt as 
fraudulent, becauſe there was a Power of Revocation in it ; for it 
would be unreaſonable to ſubject an Eſtate ſettled long before (as 
this was in Jointure to the Aunt) to make good the Values ofa Par- 
ticular wherein that Eſtate was not ſo much as mentioned, and the 
rather becauſe the Marriage of the Nephew (in this Caſe) was had 
without the Knowledge of the Uncle, tho he approved of it after it 
was had, and the married Couple having haſtened the Marriage, 
and made it impoſſible for Precedent Settlements to be made with 
ſuch Covenants as might be agreeable to the Intention of both Fa- 


milies ; it would be very hard for this Court by a ſtrained 1 
1 | tion 


— 
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{tion to ſubje& the Aunt e Eſtate and Fointure to this Agreement, 
which was never under Debate during all the "Treaty. 

'Thereupon the Ld. Keeper decreed the Aunt to execute Con- 
veyances according to the Propoſals, ( excepting her own Jointure) 
and that the pay to the Nephew Vm. Serjeant 2000/7, Part of 
25001. now in her Hands, and that the 500 J. Reſidue, and the In- 
tereſt thereof, and of the whole 2500 J. from the Time the ſame 
ſhould have been paid, be liable to the Demands of Miiliam the 
Nephezz ; and to ſupply the Defect of the Value of the Lands, for 
which the Court would not direct a Trial at Law, becauſe there 


appeared no other way to ſupply ſuch Detect. 


8 — 
— — 


„ 


Dr. Mapletoft and ſeveral others, Plaintiffs. 


Elizabeth Counteſs Dowager of Northumberland, 
the Lady Elizabeth Piercy an Infant by the ſaid 
Counteſs her Guardian, Thomas Earl of Eſſex, 
William Pierpoint, Orlando Gee, and others, 


Defendants. 


HE Plaintiffs being all of them Servants of Alorrnoom and Penſionspaid 
F-celin, late Earls of Northumberland, who, for their bas who 
long and faithful Services to the. Family, had Penſions, (particu- any Will or 
ly mentioned in the Bill) allowed them for their Lives, and con- 8 
ſtantly paid to them by the Defendant Gee the Steward, which Pen- paid as for- 
ſions had been diſcontinued to be paid ſince the Death of 7ocelin merly, after · 
the laſt Earl; and becauſe the Chunteſs Dowager, and the Her- 1 
ard could find no Writing or Will for thoſe Penſions; they thought 
themſelves not ſecure againſt any Account the Lady Elizabeth 
might demand for the Payment thereof, unleſs they the Counteſs her 
Executors and Adminiſtrators, and the ſaid Ge, his Heirs, Exe- 
cutors and Adminiſtrators were indempnified and protected by a 
ecrce of this Court againſt the ſaid Lady Elizabeth, her Heirs, 
Executors and Adminiſtrators; therefore they exhibited a Bill for 


this Purpoſe, and the ſame was decreed accordingly. 


— 


Daniel Norton, James Heydon and others, Plaintiffs. 


John Serle, Tho. Cheevly, Joſ. Rookby, Thomas 
Bernard and others, Defendants. 
An Agree- 


HIS Bill was, to have an Execution of an Agreement about the nent 3008 
Freight of a Ship, the Plaintiffs together with the Defendant the Freight 


Tho. Bernard being Part-owners thereof, and whictr they left to kd; 17 4 


the Defendants by Charterparty at 801. per Month; for 8 Months performed 
TED | | eer- "= 


| 
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certain, commencing from Octob. 1669, and for ſo many Months 
afterwards, not exceeding fix Months. 

And the Plaintiff covenanted, that the Ship at her Departure 
from Graveſend ſhould be ſtrong, ſubſtantial, well vittualled, 
tackled and apparelled, and furniſbed with all manner of Neceſ- 
ſaries for a Voyage; and the Defendants covenanted to pay 80/, 

per Month for ſo many Months as the Ship ſhould be in their 

Service, and until her Return to London; but if ſhe ſhould be ff, 
taken, caſt azyay, or otherwiſe miſcarry before the Delivery of 
her Lading in Raphahbaneck River in Virginia, then the De- 
fendants were not to pay any Freight. | 

The Ship accordingly departed from Graveſend, and ſome 
Time afterwards put in at Barbadoes, where Rookby one of the 
Freighters, who was likewiſe a Part-owner, unladed her; and ſhe 
having been above fen Months in the Defendants Service, and 
worth abore 6001. the ſaid Rookby fraudulently cauſed her to be 
condemned there; and afterwards he himſelf bought her for 185 /. 
and now the Defendants refuſe to pay the Freight according to 
their Agreement, tho' a Verdict had been obtained by the Plain- 
tiffs, purſuant to the Direction of this Court for a Trial at Law 
upon this Iſſue; whether the ſaid Ship was ſtrong, ſubſtantial, and 
evell vittnolled, &c. according to the true Meaning of the ſaid 
Charter-party. | 

The Court decreed the Defendants to account and pay 80 J. per 
Month due for Freight, from her Departure at, Graveſend, till her 

Arrival at Barbadozs, deducting the Shares of thoſe who ſold her; 
but for the Vane of the Ship, the Plaintiffs could not be relieved 
in this Court, but at Law. : 


— — 


„ 


Francis Rhodes, Bart. and Dame Martha his Wife, 
Plaintiffs. 


William Thorneton, Gent. an Infant, by Ciprian 
Thorneton his Guardian, and John Thorneton 
and the ſaid Ciprian Thorneton, Gent. Defendants 


e PON the Marriage of Sir Francis Rhodes (the Plaintiff,) 
e a with Martha, the Daughter of Vm. Thorneton, Articles 
be perform- Were made, ſealed and executed, by and between S Geroas 
25 Ley Clifton the Plaintiff's Grandfather, and the Lady Rhodes his Mo- 
and they in- ther, on the one Part, and the ſaid Vin. T horneton, of the other 
demnified. Part ; whereby it was agreed that the Plaintiff (who was then but 

16 7ears old) ſhould within 3 Months after his Age of 21 Years, 

ſettle on his Wife, Lands of 500 I. per Ann. in lieu of her Dower 


for her Life, and the Reverſion thereof; and of all other his 


Lands on himſelf for Life, Remainder to the Iſſue Male of that, 


Marriage, Remainder over. I In 


4 
2 
: 
# 
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In Conſideration whereof the ſaid Miiliam T horneton agreed 
to pay as the Portion of his ſaid Daughter, 3500/. within one 
Month after ſuch Settlement made in manner following, (Sig.) 


looo I. Part thereof to the Lady Rhodes the Mother, for the 


Uſe of Jane Rhodes, the Plaintifl's Siſter, for whom no Provi- 
ſion was yet made; and the other 2500/. was to be laid out in a 
Purchaſe of Lands as the ſaid Lady Rhodes, and Sir Gervas 
Clifton, or the Survivor of them ſhould direct and appoint ; and 
for want of ſuch Appointment, then to the Plaintiff and his 
Heirs. ; 

The Lady Rhodes being the ſurviving Truſtee, appointed the 
2500 /. to be laid out in Lands to be ſettled on the Plaintiff 
and his Heirs, and 100 J. per Ann. to be paid to him in the mean 
Time till his full Age, and a Jointure made purſuant to the ſaid 


Articles. 


The Plaintiff was now of Age, and the 'Truſtees refuſe to ac- 
cept any Settlement, or to lay out the ſaid 2500 J. according to 
the Articles, and the Appointment of the Lady Rhodes; and 


thereupon a Bill was exhibited to enforce the Performance of the 


ſaid Marriage-Articles and a Decree was made, that the ſame 
ſhould be performed. 1 85 

And now the Cauſe coming before the Court upon a Bill of 
Review, to reverſe the ſaid Decree, becauſe it was impracticable, 
and not to be performed; for the Debts and Securities of V Fran. 
Rhodes, the Plaintiff's Father, and of his Grandfather, (whercin 
they bound their Heirs, and whoſe Heir the Plaintiff is) have 
been os in Suit, and his Lands extended; and the Plaintiff hath 
been forced to take up great Sums at Intereſt, to diſcharge Part of 


the ſaid Debts, ſo that he cannot ſettle his Eſtate clear of all In- 


cumbrances; and that the ſame, and paying ſo much Intereſt-Mo- 
ney will in a ſhort Time conſume his Eſtate; and this is chiefly 
occaſioned by the Non-payment of the ſaid Portion, ſo that if 
the Decree ſhould ſtand, he might be ruined. 

And his real Eſtate being about goo/. per Aunum, he offered 
by his Counſel, in caſe he ſhould be enabled to ſell Part there- 
of, to diſcharge the;Debts of his Father and Grandfather, then 
he will ſettle Lands (in the Bill mentioned) of 500/. per Au- 
num on himſelf for Life, without Impeachment of Waſte ; and 
after his Deceaſe, then to his Wife fer Life, for her ſointure, 
(who is contented to accept thereof,) Remainder to the Iſſue 
Male of the ſaid Marriage according to the Articles. | 

And this being agreed unto by the Truſtees, it was decreed 
accordingly, and the former Decree reverſed ; and that the 
Plaintiff make ſuch Settlement, and after 'tis executed, that then 
the Truſtees pay him 2500 J. out of the Truſt-Eſtate of 7 horne- 
ton, and pay 70 J. per Aunum, in lieu of Intereſt, till the faid 
Sum ſhall be raiſed and paid, and this by half yearly Payments; 


and 
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and the Truſtees to account for the Rents received by them, and 


to 155 all juſt Allowances, and Cyſts of Suit, and to be protect- 
ed, C. 


J 
Wi 2 


John Pertiward, Cent. Plaintiff. 


Mary Pettiward, Widow and Executrix of Roger 
Pettiward, Defendant. 


A Legacy of HE Caſe was, . a Legacy of 2000/. was deviſed to the 
jw" pony Plaintiff by the laſt Will of his Father, which was to be 


the Plaintiff, made up of particular Debts due to the Teſtator, enumerated in a 


which was to Schedule, and annexed to his ſaid Will ; and a Bill was formerly 
1 brought by the Plaintiff againſt Roger Pettizpard, the Executor 


to the Teſta- Of his ſaid Father's Will, who being now dead, the Suit was re“ 8 
ror, and vived againſt Mary Pettizward his Widow and Executrix, to- 
ay = 90g have this Legacy of 2000/, which was refuſed to be paid; becauſe 
annexed to there was a Miſtake in the Writer of the Will of the Sums and 
bis Will ;bur Debts out of which this Legacy was to ariſe; for thoſe upon 
thoſe Debts .. 
came to Computation amounted to no more than 1700 J. which the De- 
1700 l. and fendant was willing to pay, but would not pay more. —_ 
Ver Aft: Upon reading the Will of the Grandfather, who firſt directed 
eing con- ſuch a Sum as 2000 J. to be left by the Father to his Son, (the | * 
teſſet, the now Plaintiff) and the Father having a great perſonal Eſtate from 
iecrees, the Grandfather, and alſo upon reading his Will and other Proofs, 
it appeared that 2000 J. was the Sum given, and 4ſſefs- being 
confkeſled, 
The 2co0/. was decreed to be paid, and the Maſter to take 
an Account; and all Writings belonging to the Plaintiff to be de- 


livered up to him upon Oath. 


ac oS A aud 


" _ 


John Letton, Plarntiff. 
Daniel Penſax and others, Defendants. 


Plea of Pur- HIS Bill was, to diſcover what Title the Defendants had to 


. I a a Ship in queſtion from one 7ames Streator, in which the 


Conſiderati- Plaintiff had an 87h Part by a Bill of Sale from the ſaid Srreator, 
on withour dated in May 1671, and that if the Defendants had any Title, it 
nnd, was ſubſequent to that of the Plaintiff, 


replicd, and the Defendant was ordered to anſwer, 


2 'The 


id 


t- 
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The Defendants plead a Bill of Sale from $rreater, Gc. for 
a full and valuable Conſideration, without Notice of the Plain- 
tiff's Title; the Plaintiff replied, that the Defendant might be a 
Purchaſer, and yet it might be of ſome Mortgage, or upon ſome 
Truſt or Agreement. | 

And the Court ordered him to anſwer, whether on any 
Mortgage, Truſt or Agreement. 


. 


Broom Whorewood, Eſq; Plaintiff. 


Jane Whorewood and Jarvis Hide, Dr. in Phyſick, 
Defendants. 


— 


HE Defendant Zane having obtained a Decree for 300 /., rie 
N f pf iginal 

per Aunum Alimony, to be paid to her by the Plaintiff her Bill to fer 
Husband during their Separation; and the ſaid Decree being aſide $0 
confirmed upon a Bill of Revzew, and likewiſe upon an A4ppea/ + dpi 
to the Houſe of Lords, the Plaintift now exhibited his Bill to ſet firmed upon 


aſide the ſame, offering to be reconciled, and to cohabit with his read in 
the Houſe 


ſaid Wife. ä of Peers, 


5 5 | the Husband 
offering to be reconciled ; adjudged, that this Bill was proper. 


But this being an original Bill to ſet aſide a Decree ſo ſo- 
lemnly confirmed, the Lord Keeper deſired the Aſſiſtance of ſome 
Judges, who, upon great Deliberation, did all agree, that this 
Bill was proper for Relief; for otherwiſe a Separation between 
Man and Wife would be eſtabliſhed in a Court of Equity, which 
was a Thing contrary to Juſtice and Equity, and therefore de- 
creed, that (notwithſtanding the Danger which the Wife pre- 
tended) if ſhe ſhould cohabit with her Husband, yet that there 
ſhould be a Stop put to the Payment of this AMimony, if ſhe did 
not return to her Husband within ſuch a Time, eſpecially ſince 
the Decree was only for a Proviſion for her during their Separa- 
tion; and the Eccleſiaſtical Court giving Alimony in no Caſe, 
but where there is an abſolute and real Separation, or for Ex- 
pences of Suit. . 5 

Therefore if the Husband hath a ſincere Intention to be recon- 
ciled to his Wife, and to cohabit and maintain her according to 
his Quality and Eſtate, tis certainly unjuſt not to encourage ſuch 
Reconciliation, and not to remove all Obſtructions that might 
hinder it; but ſtill that the Arrears of what ought to have been 
paid during the Separation, ſhould be firſt paid and brought into 
this Court (which appeared to be 1196 J.) in Order to pay her 

X Debts 
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| Debts in the friſt Place, and the Surplus to her; and if the | 
| Whole is not ſufficient to pay her Debts, then her Creditors muſt 
abate in Proportion. 

And upon the Plaintiff's bringing that Sum of Money into 
Court, the Sequeſtration -his Wite obtained on his Lands, 
for the ſaid 300 J. per 4mm, ſhall be diſcharged, and the far. 
ther Payment thereof ſhall ceaſe from that Time, and all farther 
Exccvtions of the ſaid Decree, or Proceedings thereunto, ſhall 
be ſuſpended. 

And the Lord Keeper declared, that if ſhe cohabited with 
j her Husband, yet the faid Decree ſhould not be quite vacated, 
i but that ſhe ſhould remain under the Protection thereof, and 
1 ſhould be at Liberty, by Order of this Court, to reſort to it, if 

| the Court ſhould be ſatisfy'd ſhe was in any real Danger from 

| her Husband, or if he uſed her ill; and that in ſuch Caſe the 
Decree ſhould be as effectual, and as much in Force for her Be- 
nefit, as if it had never been ſuſpended. | 


AE _— — 8 


— 


a John Meadows and others, Plaintiffs. 
Edward Patherick, Eſq; Defendant. 


Er I one ox i WR a 


— R nn HIS Bill was, to eſtabliſh and confirm a former Decree, 
1 and an Award, by which the Commons and Incloſures 


Mancr ard between the Lord of the Manor and his Tenants of the Manor, 
his Tenants, and Lands in the Bill mentioned, were bounded and aſcertained, 
to aſcertain ; ; . | 
Bonndaries, and the arbitrary Fines taken of the Copyholders were reduced 
and to re- to a Certainty, and enjoyed and paid accordingly, ever ſince 
2 ſaid Decree, until the Defendant, who had now purchaſed 
confirmed. the Manor, inſiſted on ſeveral arbitrary Fines again to be paid 
by the Copholders, and had entered upon the Commons, which 
had been formerly decreed for them. 


Which Decree was confirmed acccordingly. 


Thomas 
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Thomas Nourſe, William Yate Senior, and Mary 
his Wife, Nourſe Yate, Charles Yate, William 
Yate, Plaintiffs. 


ACAGW VOSS. MR >, 


Chriſtopher Yarworth, Defendant. vw. 7” l 
| EXT one. 
HIS Cauſe came before the Court upon a Caſe ſtated, Ihe Truft 


| f of a Term 
which was thus; for Years 


. not merged 
in the Inheritance, but ſubſiſting in Equity. 


fl. Richars Tarworth the Elder, formerly the Husband of the 
Plaintiff Mary Jute, and Uncle to the Defendant Chri/t:pher 
XY rworth being ſeiſed in Fee of certain Lands in Leiceſter/hire, 
and of other Lands in G@/oceſterſhire in the Bill mentioned, did, 
on his Marriage with the ſaid ary, ſettle his Gliuceſterſhire 
Lands, in Conſideration of the ſaid Marriage, and of a Portion, 
Cc. to the Uſe of himſelf for Life, Remainder to the ſaid 1Ma- 
ry for her Life for her Jointure, Remainder in Special Tail, Re- 
mainder to his own right Heirs. | 

And by Indenture dated 1 March 1649, and made between 
him the ſaid Richard Tarworth and the Defendant Chriſtopher 
Yarworth, for the better Payment of his Debts and Legacies, 
and for ſettling and eſtabliſhing, Gc. the ſaid Lands, he did de- 
miſe all his ſaid Lands in both Counties to the Defendant Chr7- 


* Ffopher Tarworth to Hold the ſame for * 99 Tears after the The chief 
2 _ Dcath of the ſaid Richard, under the yearly Rent of 6 J. upon Queſtion did 


ariſe upon 


Truſt, that the ſaid Chriſtopher, his Executors, (5c. ſhould con- the Truſt of 
vey and diſpoſe the ſaid Lands, and the Profits thereof, to ſuch this Term. 
Perſon as the ſaid Richard ſhould by his laſt Vill direct. 
Afterwards, (wiz.) 9 March 1664, Richard by his Will 
(then dated) did deviſe, that within one Year after his Death, 
Part of his Leiceſterſhire Lands (therein named ſhould be fold 
by the Advice of his Overſeers for 20 Tears; and that with the 
Money ariſing by ſuch Sale, and with the Rents and Profits in 
the mean Time to pay his Debts and Legacies, and to diſtribute the 
Overplus amongſt his Kindred, (in the Will named) and in ſuch 
Manner as therein directed. 
Then he deviſed, that the Lands ſo ordered to be ſold, ſhall 


from and immediately after the Expiration of the ſaid 20 7tars, 


be and remain to the Uſe of the [eirs of his Body on the Body 
f the {aid Mary to be begotten, and for Default thereof to his 
I-xccutor and his Heirs. 


X 2 And 


— 
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And all other his Leiceſterſhire Lands, to the Uſe of the 
_ fad * Heirs of his Body on the Body of the ſaid Mary to be be- 
_ * gotten, and for Default thereof, to the Uſe of A. B. C. his K in- 
with a Son, dred, as ſhould be then living, for and during the like Term of 
| who _ 20 Tenrs, to be diſpoſed in ſuch Proportions, and to ſuch Uſes 
bers, but his as his other Lands in Leiceſterſhire, were firſt limited and ap. 
Father was pointed; but that the ſaid Chriſtopher ſhould in the firſt Place 
_ — have 50 J. out of them, and after the ſaid 20 Tears, then to 
3 an Chriſtopher and his Heirs. 
Eſtate Tail 
in the after-born Son. 


* Here the Term of 99 Years, and the Fee-ſimple, met in Chriſtopher, and ſo was merged in 
Law; yet the Truſt of that Term ſhall till be ſettled in Equity. 


And if he (the Teſtator) ſhould have no Tſſue living at the 
Time of his Death, then he deviſed Part of his Glouceſterſhire 
Lands to the ſaid Chriſtopher and his Heirs, immediately after the 
Death of the faid Many; and alſo he deviſed to Chriſtopher and 
his Heirs, all other his G/zceſterfbire Lands, both Freehold 
and Copyhold, called L. in the ſaid County of @/ouceſter, imme- 
diately after his (the 'Teſtator's) Death, and deviſed to the Heirs 
f his Body on the Body of the ſaid Mary to be begotten, that 
Acre called the Halfpenny Acre, then he deviſed ſix Acres 
of Mood ground in Cann in the County of Glouceſter for three 
Lives; and for Default of ſuch Iſſue, to Chriſtopher, whom he 
made ſole Executor, and on 24 March 1649, died. 

About a Month after his Death the Plaintiff Mary was deli- 
vered of a Son named Richard, and Differences ariſing between 
the Plaintiff Thomas Nourſe and his Daughter Mary, the Widow 
of the Teſtator, and the ſaid Chriſtopher, concerning the Lands 
and the Cuſtody of the Deeds, the ſame were referred to Arbi- 
tration, and Bonds of $1bmi{ſton were given to each other in the 
Penalty of 100 J. to ſtand to the Award of the Arbitrators. 

Afterwards (viz.) 16 Oftober 1651, the Arbitrators awarded, 
that Chriſtopher ſhould, in Conſideration of 400 J. ſeal and 
execute. a Leaſe of the Leiceſterſhire Lands to the Plaintiff 
Thomas Nourſe and his Daughter Mary for 20 Tears, to com— 
mence from Lady-day 1651, and that all the Writings concern- 

ing the ſaid Lands, which then were in the Poſletton of one 
Nicholas, ſhould be kept by the Plaintiff Mary during the Mi- 
nority of her Son Richard, and that if he died before he was 
of full Age or without Iflue, by Reaſon whereof thoſe Lands 
(except the Mother's Jointure) would/ belong to the Defendant 
Chriſtopher, then the Arbitrators awarded, that Mary ſhould, at 
the Requeſt of Chriſtopher, or his Aſſigns, not only deliver up 
to him the ſaid Deeds, but the quiet Poſſeſſion of all ſuch Lands, 
which, at the Time of the ſaid Child's Deceaſe, was his Right, 
and alſo that Thomas Nourſe ſhould pay the faid Chriſtopher 
| 8 


3 „ 
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e 83 J. for Rent, which he had received of the Lejceſter/hire 
4 Lands, and alfo 147 J. for the Contingency of other Lands 
in L. 
of i After this Award made (27z.) 16 Oftober 1651, Articles were 
SS FS exccuted between the Plaintiff and the Defendant, by which 
D. Thomas Nowurſe, in Behalf of his Daughter Mary, agreed to 
© | perform the faid Award, and he and his ſaid Daughter gave each 
to FS of them Borde of ioo l. apiece Penalty, and the Defendant 


Chriſtopher gave the like Bond for Performance of the Award. 
| And in Nevember following (ge.) 4 Novemb. 1651, Chriftc- 
in -pber proved the aforeſaid Will, and received the 400/. and the 
* 8; /. awarded to him, and 147 J. more, and then he conveyed 
the ſaid Lands in L. to Thomas Nonrſe; and by Indenture 


0 dated 10 Feb. 1651, he demiſed the other Lands in Leicefter/hire, 
be (called Kneziſton Lands) to the faid Tee Nowurſe and his 
4 | Daughter for 20 Years, from 25 March, &c. under the Rent 
4 | 3 of a Pepper-Corn; and Thomas Nirſe and his Dauglter exc- 
e. 3 cuteda Counterpart of the ſaid Lea'e to Chriffopher, who re- 
<a ceived the Rents of all the Lands, from the Date of the ſaid 
2 Articles, during the Life of the Child, which Child, after the 
. Txpirdtion of the ſaid Leaſe of 20 Years, and after he arrived 
* to his full Age, ſuffered a Common Recovery of the Leiceſie;figre 


'- T.ands in Michaehmas-Term 1671, and then made his Will, at- 
* tcſted only by one Hall, and by him proved in Court ojc4 ge- 

ce at the Hearing; by which Will he made the ſaid T hoinas 
= AMNourſe his Executor, who hath ſince proved it in the Prerog2- 

" [XZ tive Court, and by which he deviſed all his Leiceſterſhire aud 


1 Clourefterfoire Lands to the ſaid Thomas Nowurſe for Life, Re- 


mainder to the other Plaintifts Nou ſe Tate, William Nut“ and 
Charles Jute, as the Plaintiff Thomas Norurſe ſhould by his Will 


e appoint, and to the Heirs of their Bodies; and for Default of 
1 | ſuch Appointment, then he deviſed the ſame to the other Plain- 
7 2 der Wiltiam and Charles Tate, and to the Heirs of their 
; : 3O!CS, 

a 4 Aﬀerwards, Richard Tarworth the younger died, and then 
u Chriſtopher entered, and brought an Ejectment for the Leiceſter- 
af hire Lands, and put the Bonds in Suit for the Performance of- 
i the Award and Articles; to be relieved againſt which, Gc. the 
1 Plaintiffs Thomas Nourſe, &c. exhibit this Bill, to which Chri- 
3 ſtopher anſwered, and diſclaimed any Title, as to the Jointure- 


Lands, during the Life of Mary, and for ever to the Lands in 
L. which he ſold to Nozwrſe, but claimed the Reverſion of the 
Jointure-Lands, and the preſent Poſſeſſion of all other the Lands 
for the Re/idne of 99 Tears only, and he pleaded to the ſaid 
Bill the faid Leaſe and Title at Law, and that the ſaid Award 
and Articles, which the Plaintiff Thomas Nourſe confeſſeth, are 
in Strictaeſs of Law broken. 5 
e 
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The Benefit of this Plea was ſaved to the Defendant Chri- 


ſtopher, till the hearing this Cauſe, and that the Defendant CHri. 
ſtopher ſhould have Judgment in Ejeitment with a Releaſe of 


Errors, but Execution was to ſtay till the Hearing, which Re- 
leaſe was accordingly given. 


And now the Queſtions certified by Sir Andrezy Hacket to 
ariſe upon this Caſe, were, | 

1. Whether the Leaſe and Reſidue of the Term of 99 Nears, 
being made in Truſt to Chriſtopher, as aforeſaid, doth either in 
Law or Equity belong to Thomas Nourſe the Deviſce, and 
Executor of Richard Tarworth the younger, the Defendant 
Chriftopher claiming only the Reſidue of the ſaid Term, and 
not the Inheritance of the Lands. 

2. Whether an E/tate-T ail was well created in young Richard 
Yarworth by the Will of his Father, he the ſaid Richard being 
not born till after his Father's Death. 

3. Whether the Reſidue of the ſaid Term of 99 Tears, not- 


withſtanding the Recovery ſuffered, and Will made by young 


Richard Tarworth, doth enure to the Uſe of the Executor 
Chriſtopher, or is a Truſt for him, who had the Reverſion and 
Inheritance. : 

4. Admitting it to be a Truſt for him who had the Reverſion, 
then, whether the Plaintiff Thomas Newrſe is not, both in Law 
and Equity by his own Articles, to deliver up the Poſſeſſion, or 
Chriſtopher to deliver up the Bond and Articles. 

The Lord Keeper, upon great Deliberation, and being aſ- 
ſiſted by ſome Judges, declared, that ſince the Plaintiff Thomas 
Nourſe had in this Court admitted the Law to be againſt him 
in this Point, (/2.) That as the Will of Richard Tarworth the 
elder is penned, nothing paſſed to Richard the younger, being 
then an Infant in centre ſa mere, for Want of apt Words to de- 
ſeribe him; one Conſequence whereof was, that the Remainder 
in Fee was fo veſted in Chriſtopher by Purchaſe, that no after- 
born Son could deveſt it ; and another Conſequence of that Con- 
ſequence was, that the Remainder in Fee, and the Term for 


99 Tears meeting together in Chriſtopher, the Term for Tears 


was thereby extinguiſhed. 

There remained nothing to be debated in this Caſe but Que- 
ſtions of Equity only, which are properly determinable in this 
Court; which Queſtions do not at all concern the Lands either 
in L. or Glouceſterſbire, which have been ſince conveyed away, 
nor the Lands in Cann, which were not compriſed in the Reco- 
very ſuffered by Richard Tarworth the younger, but relate only 
to the Lands in Leiceſterſhire, and to ſuch Lands which were 
compriſed in the Leaſe for 99 Tears, concerning which the ge- 


-— Queſtion is, What ſhall become of the Truft of that 
E FM. 


And 
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And as to that Matter, the Merger of that Term by the Ac- 
crezver of the Fee-ſimple to it, is of no Moment in Conſcience, 
but that this Court is ſtill free to diſpoſe and ſettle it by the 
Rules of Equity. 

Now admitting that the Father had been ceſtui que truf?, and 
had made ſuch Will, and it ſhould. be a Queſtion, Whether the 
after-born Son could come into this Court to have Execution 
of ſuch Truſt; 'tis plain that he might, becauſe the Conſtruction 
of Law, whereby a Man is made to die without providing for 
his only Child, for Want of legal Words in the Will to deſcribe 
him, is extremely rigorous and unnatural; and therefore, tho' 
ſuch a Conſtruction may prevail, where an Inheritance at Com- 
mon T.aw is in Queſtion, yet where the Difpolition of a 77 
in Fee comes in Queſtion, Equity will never expound the Will 
to make a Diſinheriſon for Want of apt Words to deſcribe the 
Child in Ventre ſa Mere, unleſs there were plain Words to 
exclude him; the rather, becauſe the Teſtator (in this Caſe) 
when he made his Will, ſaw that he had a Child very near 
its Birth. 

And becauſe the Deciſe of a Truſt is not governed by the 
Statute 32 H. 8. and becauſe of ſeveral Accidents which cannot 
be foreſeen, this Court doth ſometimes diſpoſe of Truſts, ac- 
cording to the preſumptive Intention of the Parties, without re- 
garding the ſtrict Words of his Declaration; and becauſe Words, 
which are not altogether ſo artificial, will ſerve to direct a Truſt, 
which will not ſerve to limit an Eſtate, the greater Difficulty 
will be in this Caſe, that ſince the Father at the Time he made 
this Will, was ſeiſed in Fee of the Reverſion and ceſtui que 
Truft only of the Term, whether if the after-born Child him- 
ſelf was now Plaintiff in Equity, he could demand the Term. 

"Tis true, there are two Objections that he cannot, the one is, 
if the Son ſhould recover this Term in Equity, then one Conſe- 
quence thereof would be, that the Father's Will would work 
by Fraitions, (vlg.) it would be a good Will in Equity for the 
Term, by Way of Executory Deciſe, and a void Will at Law 
tor the Reverſion; and another Conſequence of that Conſe- 
quence would be, that the Term which was created to attend 
the Inheritance would now be ſevered, and become in groſs. 

But both theſe Conſequences are juſt and neceſſary, becauſe tis 
ft that every Man's Will ſhould hold as far as it may, if it can- 
nof hold as far as the Teſtator would have it. 

Now in the principal Caſe 'tis plain, that the Teſtator meant 
to give all to his Child, and thought that he had done it ac- 
cordingly, but fails in the legal Words of Deſcription, the Want 
of thote Words may loſe the Son the Common Law Eſtate of 
the Reverſion, but ought not to deprive him of the equitable. 
Intereſt of the Term; for where the Inheritance is carrie wy 
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by the rigorous Conſtruction of Law, the Terms for Years ſhall 
never follow in a Court of Conſcience, but the Atten- 
dency ſhall be ſevered by the Law of Equity, and the Terms be- 


come in Groſs ; for where long Leaſes are attending on Inheri- 


tances, they are always governed and controlled by the Con- 
ſcience of this Court, as in the Caſe of Payment of Debts, or 
the like; and there can never be a more juſt Cauſe for this Court 
to ſever the Attendency of a Leaſe, than where tis to mitigate 


and allay an unintended Diſinheriſon, ſo that if the after-born 


Son had been Plaintiff, he ought to have recovered this Term, 
and tho' he is now dead without Iſſue, yet the Remainder in 
Tail to the Defendant Chriſtopher is void, becauſe the Term is 
in Groſs ; and the now Plaintiff hath the ſame Equity which the 
after-born Son had, and ought to ſtand in his Place, becauſe 'tis 
according to natural Equity, that every Man ſhould diſpoſe what 
is his own; and therefore that Equity, which the after-born Son 
had, muſt follow that Diſpoſition which he made of it to the 
Plaintiff by his laſt Will; but he would loſe his Property and 
Power of diſpoſing, unleſs the Plaintiff is admitted to ſtand in 
his Place. 

Now as to the Circumſtances of this Caſe, there appears no 
Fraud in the Plaintiff in procuring the Will of the after-born 
Son, no Heir Male diſinherited by this Conſtruction, for the 
Defendant was not Heir Male, no 'Title of Honour or Dignity 
is inſupported by it ; but as the Plaintiff claims by a voluntary 


Diſpoſal from the Son, ſo the Defendant claims by a voluntary 


Diſpoſal from the Father, who by nice and hard Conſtructions 
of Law, and by picking Holes in Settlements, hath got more in 
Poſſeſſion and Reverſion than the Father intended him; to all 
which may be added, the long Admittance of .the Father's Will, 
and the Acquieſcence under it for twenty Years and upwards, 
and the Award itſelf made in 1651, admitting the Iflue of the 
Son (if he ſhould have any) to enjoy the Eſtate, which could 
not be if the Father's Will had been thought defective. 

Wherefore, ſince the after-born Son hath by his Will deviſed 
the Whole to the Plaintiffs, which was more than he had Power 
to do; yet his Will ought to be held good for ſo much as his 
Power did extend unto, (js.) to the Truſt of the Term; and 
for this Reaſon the Plaintiffs ought not to deliver up the Deeds 
and Evidences concerning the Leiceſterſhire Eſtate, but ought to 
be relieved againſt the ſaid Award, Articles and Bond, and that 
the Poſſeſſion of the ſaid Lands ought to go with the Plaintiff, 
according to the ſaid Truſt. REN. | 


Therefore it was decreed, that the Defendant ſhall make a ; 


Leaſe of the Leiceſterſhire Lands for the remaining Term f 
99 Nears, to whom the Plaintiff ſhall appoint, clear of all In- 


eumbrances; and that the Plaintiff, his Executors and Adminiſtra- 
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tors, ſhall hold and enjoy the ſame; and that the Defendant ſhall 
deliver up to the Plaintiff the ſaid Bond for Performance of the 
Award, the Articles and the Award it ſelf; but the Deeds and 
Writings concerning the Lands in C. in Glouceſterſhire are to be 
„delivered to the Defendant, he confirming the Plaintiff Mary's 


T ointure, and the Deeds concerning the Leiceſterſhire Eſtate to 

rt k N into Court, there to remain for the Benefit of the 

e plaintiffs, their Heirs, Executors, and Adminiſtrators, during the 

n Remainder of the ſaid Term of 99 Tears by the ſaid Leaſe to 

\ I be grantedy and afterwards for the Benefit of ſuch Perſon to 
„whom the Remainder or Reverſion ſhall belong; and as to the 

s Lands in Cann in Glouceſterſhire, after Mary's Death the 

« K Court left them to the Common Law. | 

s And a perpetual Injunction to ſtay the Defendant's Proceed- 

t ings at Law on the ſaid Bond, Award or Articles, as to the 

n - Leiceſterſhire Lands; and the Defendant to acknowledge Satiſ- 

e faction on the ſaid Judgment; and if the Parties differ about the K 
1 ſaid Leaſe, then Sir Timothy Baldwin to ſettle the ſame. 

4 Ee 

0 1 . . | 

n Jones, Plaintiff. 

e ; 

| Crawley and Wolſton, Defendants. 

4 HE Caſe was, ff. There being ſome Differences between Arbitrator 
5 the Plaintiff's Wife and the Defendant Crawley, and he awarded 
1 having brought an Action of Aſſault and Battery againſt her, yer in Sub 


in which Action ſome ſmall Coſts and Damages were recovered, and miſſion, and 


thoſe Differences being referred to the Arbitration of the Defen- deb nose. 
on there- 


dant Molſton and another, he the ſaid WMolſton perſuaded the on fer afide, 


— 
9 


b A 
w 


e 3 ac 7 
4 Plaintiff Jones to enter into a Bond to Craz/ep, calling it a Wri- and an illi 
: : 3 , terate Man 
ting, and telling him it was only to ſecure his Wife, that ſhe being per- 
1 might be quiet and peaceable for the future, and that he will not ſuaded to 
> be damnified by it, whereupon Jones (the Plaintiff ) who was an eh — 
illiterate Man, entered into this Bond accordingly. afterwards 


ü put in Suit, 
and Judgment obtained, that likewiſe was ſet aſide. 


Afterwards a freſh Quarrel happened between the Wife and 
the ſaid Cramley on which ſhe was twice indicted and fined 205. 
_and..Crazley put the Bond in Suit againſt her Husband, and had 
Judgment, and levied 5 /, in Execution; and now the Plaintiff 
exhibited a Bill to be relieved againſt the Bond and Judgment. 
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The Lord Keeper was of Opinion, that the Plaintiff had 
ſuffered enough by paying the Fine, and that nothing was re- 
ferred to the Arbitrators but the Treſpaſs and Aſſault, that the 
Bond was only to keep the Peace, and no Money lent, and 
therefore unduly obtained, and the Defendant ought to have no 
Advantage by it ; therefore it was decreed to be cancelled, and 
Satisfaction to be acknowledged on the Judgment, but at the 
Charge of the Plaintiff, and a perpetual Injunction, and the De- 
fendant to pay back the 5 /. Execution-Money, and to give the 
Sheriff a Diſcharge, which if he refuſe, or give the Plaintiff any 
farther Trouble, then to pay Coſts. _ 


Charles Busby, Eſq; Plaintiff. 
Joſhua Croſſe, Dr. of Laws, Defendant. 


. HE Bill was, to have a Bond of 100 J. Penalty to be de- 
e Univer- : . 
ſity pleaded livered up, the Money being paid. 


and allowd. The Defendant pleaded, that he is a prioilezed Perſon of the 
Univerſity of Oxford, (viz.) a Dr. of Laws, and reſident there, 
which the Chancellor certified, and demanded Conuſance of the 
Matter in Queition, as examinable and to be determined in the 
Court held before him, or before the Vice-Chancellor his De- 

puty or Commiſſary, and not elſewhere. | N 

The Court diſmiſſed the Bill, and allowed the Plea. 


— 


John Ruton, per Sci. Fac. Plaintiff. 
Henry Aſcough, Defendant. 


Bill of 1 HE Plaintiff moved, to diſcharge an Order made 13 Ne- 
"cadre > Gemb. 1673, by which the Defendant was admitted to bring 
Diſiniſion 4 Bill of Review without performing the Decree, he giving 
ot, * Security to pay zreble Ceſts from the filing the ſaid Bill of Re- 
view, but deco, if he was not relieved by it; and that a Diſmiſſion of a 
3 former Bill of Regie ſhould not be pleaded, nor prejudice the 
on Pit wich. Plaintiff in bringing this Bill. 
© Per- 
A the Decree made upon the original Bill, 


2 el The 
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The Proceedings were very extraordinary (Sig.) Anno 1646 


the Bill was exhibited, and in May 1649 there was a Decree 


for the Defendant to account, who delayed a whole Year in 
ſettling that decretal Order; afterwards the Maſter made a Re- 
port, to which the Defendant put in ſeveral Exceptions, all 
which were - diſallowed, and the Report confirmed; and there- 
upon a Commithon iſſued to the Juſtices to put the Plaintiff in 
Poſſetion of the Lands decreed. 

Then the Defendant was reported in Contempt, and Excep- 
tions were taken to that Report, and thoſe were over-ruled, and 
the Defendant was committed ; then he brought an Action againit 
the 1/7/ter for making a falſe Report, and afterwards he brought 
a Bill of Review wrote in one hundred Sheets of Paper. 

To this Bill of Review the Plaintift, in the original Bill, 
pleaded Non-performance of the Decree, and demurred, for that 
there was no Error in Law in the Body of the Decree, and both 
the Plea and Demurrer were allowed, and that Bill of Review 
diſmiſſed, and afterwards the ſaid Diſmiſſion was ſigned and in- 
rolled, but ſtill the Defendant diſturbed the Plaintift in the Poſ- 


ſeſſion, and thereupon an Injunction was granted to quiet the 


poſſeſſion. | 
Then the Defendant petitioned the Parliament againſt the 
ſaid Decree, and the Matter was referred to Colonel Pride and 


& others, and in 1662, the Defendant brought an Appeal to the 


Houſe of Lords; then the Plaintiff in the original Bill, and who 


had ovtained the Decree, died, and the Defendant brought a 
Bill of Regicor, but being a Priſoner in the Feet and fo very 


troubleſome, a Sequeſtration iſſued againſt his real and perſonal 


Eſtate; and upon a new Reference to a Maſter (the Defendant 


= detiring a new Bill of Review) it appeared, that there was about 


1200 J. due to the Plaintiff, being the Money decreed to him, 
witn Damages and Coſts; and that the Plaintiff had been at 
great Charge ſince the Sequeſtration iſſued, to defend the Lands 
rom Actions brought by the Defendant. | | 

And after all theſe Proceedings the Defendant (5 June 1673) 
was admitted to bring a new Bill of Review, upon his bring- 
ing 1200 J. into Court, (the Money reported to be due to the 
Plaintif') but not otherwiſe; and yet the Defendant procured 
an Order 13 Novemb. 1673, to bring ſuch Bill of Reczezy, with- 
out bringing the Money into Court. 

And now it was moved to diſcharge that Order, and the Plain- 


| tiff to plead to that Bill of Reciet as he ſhould be adviſed, and that 
| the Defendant having an Annuity of 23 /. if Annum, payable 


out of certain Houſes in London, might be 


tiſpaupered. 

' Ordered, that ſince the former Bf Rerter was not diſmiſſed 
upon the Merits, and that a mezw Bill of Reviery is already filed, 
and Security given, according to the Order upon which the 3 

5 2 | ' 11} 
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Bill was brought in, to which Bill the Plaintiff, now Defendant, 
appeared, he ſhall have Time to plead, anſwer, or demur, till 
the ſecond Seal after the Term, and ſhall not plead the former 
Diſmiſſion; but in Regard the Defendant hath been very vexa- 
tious, he ſhall perform the former Decree before he ſhall be ad. 
mitted to proceed upon the new Bi of Review, and ſhall be 
diſpaupered, unleſs he ſhew Cauſe to the contrary at the firſt 
Seal after the Term. 


Iſaac Cleaton, Plaintiff. 


William Levaſon Gower, and Francis Carleton, 
| Defendants. 
The Defen- 


3 HE Plaintiff being Tenant to the Deſendant Gorvęr, by a 
creed to per- Leaſe of Lands in Coa/-pit Banks, and other Lands, Part 
23 Mo: of the Manor of Kelſey in Shropſhire, in which there were Mines 
Poesie far Of Coal, Iron, Stone, and Stones for building, did, about June 
opening 1679, come to an Agreement with the Defendant, and with Sir 
3 tho Thomas Gower his late Father, that he (the Plaintiff) ſhould - 
e objected 
that he was pen the Mines, and ſet on Foot the Works at his own Charge, 
ny Tenant the Defendant allowing Cordzwood for that Purpoſe, at the Rates 
or Lite, and - : | 2 . : 
ſubje& to an in the Bill mentioned, and that the Plaintift ſhould quietly enjoy 
Action of and take to his own Uſe the Coal, Iron, Stone and Stones for 
Gs building, within the Royalty of the ſaid Manor and Cyal-pit 
Banks, for ten Years, if the Defendant Gozwer, or any of his 
Iſſue Male, ſhould ſo long live, to commence from June 1669, 
at or under the yearly Rent of 25 /. 

Accordingly the Plaintiff entered, purſuant to this Agreement, 
and paid for the Cordzvood at the Rate agreed on, and was at 
200 J. Charge in building the Works, and continued Payment 
and Tender of the Rent, till of late the Defendant Ger, and 
the other Defendant, have made a ſubſequent Agreement ' with 
ſome other Perſon, Gc. therefore the Plaintiff exhibited this Bill 
to have an Execution of the former Agreement in Specie. 

The Defendant Gozver ſays he is only Tenant for Life, and 
ſubject to be called to Account for Maſte, and therefore he could 
not execute this Agreement, becauſe tis inconſiſtent with his 
Power ſo to do, and that the other Defendant told him that he 
was circumvented in this Agreement. — 

The Court decreed, that Gozwer ſhould execute this Agrec- 
ment #7 Specie, as far as he was capable of doing it, and like- 
wife ſhall fatisfy the Plaintiff ſuch Damages as he hath ſuſtained 
in not enjoying the Premiſſes according to the Agreement, and 
ſeal a Leaie for ten Years, &c. | 
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Francis Henry Carew and Lettice his Wife, 


Plaintiffs. 


John Carew, Cent. Richard Kibly, Gent. Ambroſe 
Holbech, Gent. Philip Appletree an Infant, by 
his Guardian, and Jane Draper, Widow, De- 
fendants. 


HE Caſe was, fſ. Thomas Appletree being poſſeſſed of a peviſe of 

conſiderable perſonal Eſtate, and ſeiſed of ſeveral Lands, Legacies to 
and intending to provide for the Plaintiff Lettice, did, by his or 133 
Will dated 9 April 1664, deviſe to the Detendants Philip and ſonal Eſtate, 
Zane, and to the Plaintiff Lertice, all his Rings and Fecwels 3"\ 4 8 
equally to be divided between them, and gave ſeveral Legacies; then r 
and to the Defendants Carew, Kibly, Hollech, (and to one Tan- the Rents 
mer ſince deceaſed) his Manor of Dodington, and other Lands, 8 
for all ſuch Term and Eſtate which he had therein, and all o- Estate, the 
ther his perſonal Eſtate whatſoever zpor 7r:/?, that they, Ge, Truſtees 
ſhould, with all convenient Speed after his Deceaſe, ſell his Stoch tua" to ſell, 
of Cattle, Corn, and ſmplements of Hnsbandry, in the firſt Place e. and to 
to pay his Debts, and afterwards towards raiſing his Daughters ÞY Intereſt 
Portions, (c.) to the Defendant Fame 2500 J. and to the Plain- Time the 
tiff Lettice 2000 l. to be paid at their reſpective Ages of 21 . be- 
Years ; and if the Money ariſing out of his perſonal Eſtate ſhould and payable. 
fall ſhort, then the ſaid Portions ſhould be ma.'e good out of the 
Rents and Profits of his real and Leaſehold Eſtates, and that the 
ſaid Truſtces ſhould pay the Plaintiff Lertice 30 l. per Aunum by 
quarterly Payments, until her faid Portion ſhould become due ; 
and that after the ſaid Portions were paid, then the Truſtees 
ſhould ſtand poſſeſſed of all the Leaſes, and all, other his (the 


Teſtator's) Eſtate which ſhould be unſold, for the Uſe and to 


the Benefit of the Defendant Philip, when he ſhould attain to the 


Agd of 21 Yar, and that if he ſhould not live ſo long, then in 
Truſt for the Plaintiff Lezrice and her Siſter Zane the Defendant, 
at their Ages of 21 Years cqually. 

The Teſtator died, and ſoon after his Death, Lertice and her 
Husband exhibited a Bill againſt the "Truſtees, to perform this 
Truſt, and that ſhe might have her Portion of 2000 J. and In- 
tereſt, and a third Part of the Rings and Zerwels. 

The Truſtees fay, that they have not Aſſets, and that the 


Portions ſhould be gradually paid, as the Rents and Profits of 


the Lands ſhould ariſe, or entirely when the Whole ſhould be 
raiſed ; and that no Intereſt is due to their Portions, neither have 
they (the Truſtees) any Power to fell or mortgage the Lands 

e to 
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to raiſe the Portions, and that the Jewels are the Widow's 


paraphernalia. 


The Court decreed, that the Leaſehold Lands ſhould be ſold _ 


to ſupply what was deficient of the perſonal Eſtate, or that they 
ſhould be mortgaged to raiſe the ſaid Portions and Iutereſt, and 
that the ſame, together with Intereſt and Damages, ſince the Par- 
ties were of the Age of 21 ears, ſhould be paid to the 
Plaintiffs. 


And as to the Paraphernalia, the Court was of Opinion that 
the Widow ſhould have them, but made no Order. 


Qu. Sr 


— 


Paul Foley, E ſq; Plaintiff. 


William Lingen, Eſq; the Lady Alice Lingen, N. 
dow, Thomas Lingen, Eſq; and William Gre- 
gory, Defendants. 


Lands con- THE Caſe, . In N 1661 Sir William Lingen died, 
veyed to a ſeiſed in Fee of the Manor of Stoke-Eadith, and of ſeve- 


W ral other Lands in the County of Hertford, which were then 


Security to incumbered with great Debts. 
defend his 


— decreed to be ſold, to diſcharge Incumbrances, and the Heir at Law to join in the 
ale. | | 


After his Death Henry Lingen his Son and Heir entered, and 
in November 1669, made his Will, and thereby, in Order to 
pay his own and his Father's Debts, and to raiſe Portions for his 
Brothers and Siſters, he deviſed to the Defendants and their 
Heirs, all his Manors and Lands in Herefordſhire and elſewhere, 
in Truſt, to fell the ſame, or Part thereof, and with the Mo- 
ney ariſing by ſuch Sale, to pay the Debts in a Schedule annexed 
to his ſaid Will, and declared, that his Heir at Law, after his 
Age of 21 7ears, ſhould confirm ſuch Sale or Sales to Pufcha- 
ſers, with ſuch Covenants for Warranties as the Truſtees ſhould 
think reaſonable; and if his Heir refuſed ſo to do, then the ſaid 
Truſtees ſhould give collateral Security to any Purchaſer out 
of any Part of the Premiſſes which ſhould be unſold; and he 
annexed a Schedule to his Will, of Debts amounting to 1 300 /. 
beſides Intereſt, and deviſed, that after Payment thereof, (and 
after Performance of ſome other Truſts mentioned in the Will) 
his ſaid Truſtees ſhould convey the Reſidue of his Lands unſold 
to the Lady Alice Lingen his Mother for her Life, and _ 
3 - War 
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wards to his Brother William Lingen an Infant (now Defen- 
dant) and his Heirs for ever, and ſhortly after the ſaid Fleury 
died. J 

Aſter whoſe Death the Truſtees, in December 1670, entered 
into Articles for the Purchaſe of the Manor of Stoke-Fdith, and 
other Lands in the Bill mentioned for 6100 J. and that all In- 
cumbrances ſhould be paid out of that Purchaſe-Money, and that 
3100 J. Part thereof, ſhould be paid at the Sealing the Convey- 
ances, and the Reſt within ſix Months after. 

In February following the ſaid Conveyances were executed to 
the Plaintiff Pau Foley and his Heirs, and at the ſame Time he paid 
2358 J. which was applied to diſcharge the Debts of Henry Lingen, 
mentioned in the Schedule, and which incumbered the purchaſed 
Lands, but ſome other Debts were not diſcharged with which 


the Premiſſes were chargeable ; and Milliam Lingen, the Brother 


and Heir, being then an Infant, and fo not capable to confirm the 
Purchaſe, they the ſaid Truſtees, according to the Power they 
had by Henry's Will, conveyed the Manor of Sutton and other 


1 


Lands unfold, by Way of collateral Security to the Plaintiff 


for 500 Tears, that the Heir, when of Age, e ſhould confirm this 
Purchaſe with ſuch Covenants and Warranty as therein men- 
tioned, and that the remaining Incumbrances ſhould be diſcharged 
out of the laſt Payment of the Purchaſe-Money. 

But before the laſt Payment was due, the I ruſtecs deſired the 
Plaintiff, that 2300 J. Part thereof, might be applied to diſcharge 


12 Mortgage made to one Dr. Higham of ſome Part of the Fſtnte 


which was not included in the Plaintiff's Purchaſe, and 
whereof the Mortgagee was then in Poſſeſſion, and they promiſed 
the Plaintiff, that if he would conſent to it, they would ſell 
ſome other Part of the Eſtate as ſoon as they could, and with 
the Money diſcharge the remaining Incumbrances on the Plain- 
tiff's Purchaſe; to which the Plaintiff did conſent, and the ra- 
ther, for that the Truſtees told him, that the Lady Alice and 
her Children would otherwiſe have nothing for their Sup- 
port. 
Thereupon the Truſtees by a Writing agreed to fell other 
Lands for the Purpoſe, as aforeſaid, and the Plaintiff relying 
on ſuch Agreement, did, in July 1671, by the Appointment ot 
the Truſtees, diſcharge Dr. Higham's Mortgage, by paying 
2300 J. and ſoon after, by their Direction, he paid the Reſt of 
the Purchaſe-Money to ſeveral of the Schedule-Creditors, 
and took an Aſſignment of Dr. Higham's Mortgage in the 


Name of Thomas Foley and John Lane, in Truſt to at- 


tend 1 corroborate the collateral Security therein men- 
tioned. | 


That 


——_ 
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That there were great Incumbrances ſtill on the pur- 
chaſed Premiſſes, and not diſcharged, Part whereof hath 
been extended, and the Plaintiff put to great Expences both 
at Law and in Equity to defend his Title, and yet the Tru- 
ſtees refuſe to ſell other Lands to diſcharge thoſe Incum- 
brances, and William Lingen, the Heir at Law, being now 


of Age, refuſes to confirm the Purchaſe, but colludes with 


ng) Lady Alice his Mother to defeat it, by ſetting up other 
Itles. 

Therefore the Plaintiff, who is the Purchaſer, exhibited this 
Bill againſt the Truſtees, and againſt the Heir at Law, to dif. 
charge the ſaid Incumbrances by Sale of other Lands, according 
to the ſaid Truſt and Agreement. 

The Truſtees, by their Anſwer, ſay they are willing to 
comply, but cannot without the Lady Alice Lingen, who re- 
fuſes; and ſhe confeſſes, that Henry by his Will deviſed the 
Lands to her and other the Truſtees, Oc. but that he was not 
Compos Mentis when he made ſuch Will; however, that he 
could not deviſe the Premiſſes in ſuch Manner as he had deviſed 
them; and Milliam Lingen anſwers to the ſame Effect as his 
Mother the Lady Lingen had done, but that the Plaintiff 's Pur- 
chaſe was fraudulent. 

The Court was of another Opinion, (-/z.) that the Plaintiff 
was a fair and honeſt Purchaſer, and therefore decreed, that 
Alice Lingen, Thomas Lingen and William Gregory, the 'Tru- 
ſtces ſhall ſell ſo much of other Lands to them deviſed by Henry 
Lingen, as ſhall be ſufficient to diſcharge the Incumbrances on 
the Plaintiff's Purchaſe, and that they execute Conveyances to 
him accordingly, in which Milliam Lingen the Heir at Law ſhall 
join; and that with the Money ariſing by ſuch Sale the Tru— 
ſtees ſhall actually diſcharge the Incumbrances by ſuch a Time, 
(5c. or in Default thereof the Plaintiff may tender a Purchaſer 
to the Maſter, who is to look into the Incumbrances, and if 
ſuch Purchaſer will give as much or more than another, then 
the Truſtees ſhall convey to him,. in which Conveyance the 
Heir at Law ſhall join. 

And that the ſaid Heir at Law ſhall forthwith execute ano- 
ther Conveyance to the Plaintiff by Way of Confirmation of his 
Purchaſe with Warranty and Covenants, according to the Con- 
dition of his collateral Security (the Maſter to ſettle ſuch Con- 
veyance) and if he refuſe or neglects, the Court will take far- 
ther Order therein; - 

'That the Plaintiff may proceed to HP by cove in Eject- 


ment on his collateral Security, with a ceſſat Exccutio till far- 


ther Order; 


3 That 
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That Thomas Lingen, and Milliam Gregory ſhall be paid their 
Coſts and other Expences, and Charges about the Truſt, out of 
the Money to be raiſed by Sale, or otherwiſe out of their Truſt- 


Eſtate. 


e 


Sir Chriſtopher Clapham and others, Plaintiffs. 
Fabian Phillips and others, Defendants. 


ff. Whether if ſeveral Decrees are made between the ſame tile Gore, 


Parties concerning ſeveral Duties demanded, and Accounts direct- from the 
ed, ſuch Decrees may be ſet in Balance one againſt the other ; 0 hey 
and it was decreed by the Lord Haft bury, that they might; the cod; and the 
decretal Order whereof was drawn up, and entered before the Peath of the 
Lady Clapham died, (who was a Party in the Suit,) but the En- 8 
rollment thereof, and any farther Proceedings thereon were ſtay- the Enroll- 
ed until farther Order, at the Inſtance of Mr. J/roth and his ment in con- 
Wife; and now the Queſtion was, whether / Chr. Clapham Tine 
may have Liberty to enrol the ſame, it being the laſt Decree 
pronounced; and may proceed upon the Account therein directed, 
the Deſendants oppoſing it, for that the Suit abated (as they ſay) 
by the Death of the Lady Clapham, before the Enrollment 
of the Decree. 

The Lord Keeper declared, that the Decrees of this Court 
ought to take Effect from the Time the Judgment of the Court 
was given, and the Decree pronounced in the Cauſe; and that 
the Death of the Parties ought not to hinder the Enrollment 
thereof in ſome convenient Time; for otherwiſe it might create 
new Trouble and Expences to the Party living. 

If it ſhould be otherwiſe, then the Decrees of this Court, which 
the higheſt Court of Relief, would ſignify leſs than Judgments 
at Common Law; for theſe take Effect in the ſame Term, and at 
the ſame Time the Verdict is given, notwithſtanding the Death 


if the Parties, and though tis not entered on the Roll, or Re- 


1 | PON a Motion in this Cauſe, the Queſtion was. Decrees of 


corded till the next Term after; and in this Caſe the Enrollment 


of the Plaintiff's Decree was obſtructed at the Inſtance of Mr. 
Ilroth and his Wife, (who were two of the Defendants) with an 


Intent to fruſtrate the ſame. 


For this Reaſon the Plaintiff ought to have the Benefit thereof, 
and therefore the Order to ſtay the Enrollment was diſcharged ; 
and that the Plaintiff might be at Liberty to enrol it, and to take 
his Benefit thereof, as he ſhould be adviſed. g 


1 Henry 
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Henry Foſter, Plaintiff. 


John Foſter an Infant, by Jenet his Mother and 
next Friend, and Jenet and Katharine Foſter, 


Widows, Defendants. 


An Apree- be} 17 Foſter (the Plaintiff's eldeſt Brother) was ſeiſed in 
ment in Fee of the Manors and Lands in the Bill mentioned, Part 
Marriage whereof he purchaſed, and other Part he had by Deſcent or Set- 


de perform- tlement made by Arthur Foſter his Father; ſo that after the 
ed. Death of the ſaid Nicholas without Iſſue Male, it would come 
to the Plaintiff Henry Foſter, (being the third Son of Arthur) 
and to his Iſſue Male. 


And the ſaid Nicholas Foſter being ſo ſeiſed, he and the Plain- | | 


tiff Henry Foſter, treated with Sir Gideon Scott, about a Marri- 


age to be had between the ſaid Henry and Chriſtian, the Daugh- | 


ter of the ſaid Sir Gideon Scott. Upon which Treaty which was 


had in Scotland, it was agreed that the Plaintiff Henry ſhould 
have 10000 Marks Scots Money, as a Portion with the ſaid Chri- 
ſtian, and that Nicholas ſhould convey the Manors and Lands, | 
(in the Bill) ſo as after his Death without Iſſue Male all ſhould | 
remain and come to the Plaintiff Henm, and the Heirs Male of 


his Body, Remainder to the right Heirs of Nicholas. 


The Marriage took Effect, and the Portion was paid, and in 
a ſhort Time afterwards Nycholas Foſter came to London, and 
died before any Settlement was made of theſe Lands, but made a a 
Will, and therein declared that Henry Fſter ſhould have all bis 


Lands. 


Poſſeſſion. 


The Court decreed the ſame ſhould be executed, and that the 
Plaintiff ſhould enjoy the Lands to him, and the Iſſue Male of his 
Body according to the Deed of Settlement; and to him and his 
Heirs all other the Freehold and Copyhold Lands which were 
purchaſed by Nicholas; and that John Foſter at his full Age Jhall | : 


levy a Fine to the Plaintiff and his Sons, and their Iſſue Male of 


the Lands in the Deed of Settlement, and to the Plaintiff and his 
Heirs, of all the Freehold and Copyhold Lands which Nich, 


had purchaſed. 


: 3 Robe it ; 


Cuthbert Fifter the ſecond Son of old Arthur was of weak Un- 
derſtanding, and Proviſion was made for him out of particular | ? 
Lands, (left out of the Settlement) which afterwards deſcended to 
John, and were not claimed by the Plaintiff, who now exhibit?- 
ed this Bill for Performance of the Marriage Agreement, and to 
have Conveyances executed for that Purpoſe, and to quiet the | * 


* 
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Robert Burgh an Infant, by his Guardian, Executor 
of Eleanor Burgh, Executrix of Robert Burgh, 


Plaintiffs. 
Humphrey Davis and others, Defendants. | 


HIS Bill was brought to be relieved againſt an Action of Joint Exe- 


7 ought by the D 87 "Io X. cutors, one 
Trover brought by the Defendant Davis as ſurviving Ex- <vors, one 4 


ecutor of one Alexander alpin, which ſaid Davis, together with and che 
Robert Burgh, (the Plaintiff's Teſtator) were Executors to the Executor of 


ſaid Nalwin; and it was for a Trunk and Goods therein which = N 


belonged to the ſaid NValwin, and now were in the Poſſeſſion of was dead, 

the Plaintiff againſt whom the Action was brought, and againſt 347 
which Action he prayed to be relieved, for that he cannot have a relies 5. 
Diſcharge, if he ſhould deliver the Trunck, and is liable to be gainſt an A- 


3 k | ction of Tro- 
called to an Account for it in this Court, by the Legatees of , proughi 


aluin. _ by the ſurvi- 
ving Execu- 


tor, who demurred for that the perſonal Eſtate of the Teſtator belonged to him as ſurviving Exe- 
cutor. 


The Defendant Davis demurred to ſo much of this Bill as 
concerned I/alzwin's Eſtate, or the Action at Law for that he is the 


ſurviving Executor of Jakvin, and by Virtue thereof the perſo- 


nal Eſtate of the Teſtator belongs to him, being the Perſon in 
Law accountable to the Legatees for the ſame, and for that the 
Plaintiff's Bill. doth not contain any Equity. | 

'The Court allowed the Demurrer. 


Bridget Armſted, Plaintiff. 
Samuel Parker and Mary his Wife, Defendants. 


<2 


N Action of Troger was brought againſt Bridget Arm- gin 0 W 
4 A /d, the now Plaintiff) by the Defendant as Executor to relieved a. 
the ſaid Bridger's Son, Thomas Armſted, in which Action the os Fore 
faid Executor obtained a Verdict for certain Goods, to which the ber in 
faid Bridget now claims a Title by her Bill, and to be relieved Trove, the 
againſt the Verdict, and ſuggeſts that it was obtained againſt 8 


her; becauſe ſhe could not produce her Witneſſes at the Trial to faid Verdict, 


| and Judg- 
ment; the Plea was not allowed, but the Defendant ordered to anſwer, 
2 2 .make 


J 

{ 
i 
i 


172 Term. Mich. 26 Car. 2. Anno 1674. 


make out her Title; and that great Part of the Goods in the De. 


claration mentioned, and for which Evidence was given to the 


Jory: were ſecretly taken into the Poſſeſſion of the Defendan | 


arker and his Wife, and by them diſpoſed. 


The ſaid Defendants plead, that all the Matters prayed in the | 


Bill were examined at Law. 
And as to that Part of the Bill which ſeeks a Relicf for the 
Defendant's Death, and Lodging at the Plaintiff's Houſe, the ſaid 


Defendants demur, for that the Plaintiff hath her Remedy at | 


Law. 
'The Court difallowed the Plea, and ordered the Defendant, 


to anſwer, and that the Plaintiff ſhould be concluded by ſuch An- a 


ſwer ; and that if the Defendants ſhall not in their Anſwer diſcover 
that ſome of the Goods, for which they had obtained a Verdict, 


do belong to the Plaintiff, then ſhe ſhall pay them full Coſts a | 


this Suit. 
But the Demurrer was allowed. 


Petley Garnan, Plaintiff. 


Edward Fox, and the Dean and Canons of Windſor, 


Defendants. 


a” Omifſion HE Dean and Canons of Windſor did, on the 14th of 


ingroſſing October, 8 Elis. grant a Leaſe for 99 Tears to one Willi. 


the Writings a1 J//oodinan, of the Manor of Priors held in Berkſhire,and of Þ * 


Nel , the Rettiry of Wantage, with the Tithes and Profits thereof, 
Decree. (of which the Tithes of the four Cloſes in the Bill mentioned 
are Parcel.) | ee 


Vin. Woodward and his Son Robert, in une Anno 40 E did 
aſſign {ome Part of the ſaid Manor and Rectory to Vin. Milmott, 


for the Reſidue of the ſaid Term of 99 Vears then to come, (of 


ewhich the Tithes of the ſaid four Cloſes were Parcel; ) upon 
Condition to be void upon Payment of zool. and the reſt of the 


ſaid Rectory and Tithes by ſeveral Meſne 4f:gnments came to | 


one Fox. 


ed the Reſidue of the ſaid Term of 99 7ears, of and in the 
Tithes of the ſaid four Cloſes to the ſaid Vin. Wilmott, without 
any Proviſo or Condition of Redemption; and afterwards the faid 
Robert releaſed the Condition of Redemption as to the ſaid four 


Cloſcs before mortgaged by him and his Father to the ſaid in. 
Milmott. 


3 | Soon 


Anno 9 Fac. Rob. Woodman for a valuable Conſideration aſſign- E 


GC” cms Tc 


Hold hace the Redemption thereof. 
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Soon afterwards n. Milmott died, and then George the Son 
and Heir of the ſaid //7//iam, (afterwards Sir George,) and who 
was alſo his Execitor, became poſſeſſed of his Father's Term, 
who Auno 14 Car. 2. ſurrendered the ſame to the Dean and 
Canons of VV indſer, who granted a new Leaſe to him in the Name 
of one Thomas Geirard, which new Leaſe was of particular 
Tithes therein mentioned; but the Tithes of the four Cliſes zwere 
omitted by the Chapter Clerk in engroſſing the Leaſe, though Sir 
George had contracted for the ſame, aud they were really inten- 
ded to be granted. 

In Feb. 1662, Fox the Defendant Surrenders his Leaſe of the 
Retfory of TVantage, and takes a new Leaſe thereof 22ith general 
Ilords, except what was before demiſed, and with other Excepti- 
ons, but the Tithes of the four Cliſes were not excepted ; and af- 
terwards Fox mortgaged this new Leaſe 70 Sir Tho. Player tor 
11501. 

In May 1665, Sir Geo. Vilmott for a valuable Conſideration, 
ſurrendered his Leaſe; and thereupon the Dean and Canons 
granted a new Leaſe to the Plaintiff Pe7/ey Carnan for twenty- 
one Years, of and in ſeveral Lands and 'Tithes, and amongſt the 
reſt the Tithes of thoſe four Cliſes ; which Leaſe was to com- 


73 


mence from Lady Day, being 4 Months before the Expiration of 


the Leaſe for 9 9 Tears. 


In March 1666, the Dean and Canons in Conſideration of 


1150/. paid by the Plaintiff to Sir Tho. Player, and 200 J. to 
Dr. Meers, and 200 J. to J/m. Garnan with Intereſt then due, 
and all the Arrears of Rent to WWindfor-Church, being 85 J. and 


der of Fox's Leaſe, which was mortgaged and. forfeited to him, in 
all amounting to 1710 J. beſides Intereſt they granted to the 
ſaid Petley Garnan, the Reſidue of the ſaid Manor of Priors 
held, and Reftory and Tithes in Wantage, not before granted to 
him. 

Then the Plaintiff exhibited his Bill againſt Fox, to redeem or 
be forecloſed, and Fox on the contrary exhibited his Bill to re- 
deem; and this being heard before the Maſter of the Rolls, he 
decreed that Sir George Milinott having contracted for all that 
was in the firſt Aſſi gnment to Vin. Milinott his Father, of which 
the Tithes of the four Cliſes were Parcel, the Plaintiff ought 
not to account for the Tithes of thoſe Cloſes, but only for all 
the Profits of the Premiſſes in Player's Mortgage, except for the 
ſaid four Cloſes. 

And upon an Appeal from this Decree to the Lord Keeper 
Bridgmau, he was of Opinion, that the Plaintiff ſhould not ac- 


a Fine of 75 /. for their Conſent to renew upon Payers Surren- 


count for the Tithes of theſe Cloſes ; but that the Defendant Fox 
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Feoffment 


made with- 
out Livery 

and Seiſin, 

that Defe& 
ſupplyed in 
Equity. 


But it appearing upon the Dean and Canons Anſwer to the 


Plaintiff's Bill, that the Tithes of the four Cloſes were Parcel of 


the Tithes for which Sir Geo. Vilmott had contracted, and were 
omitted in Gerrard's Leaſe by a Miſtake of the Chapter-Clerk, 
and that it was the real Intent and Agreement of the then, and 
now Dean and Canons, upon the Surrender of ir George, to de- 
miſe to Gerrard (amongſt other Things) the Tithes of ſaid four 
Cloſes, and that the Fine which S George paid was proportion- 
ably raiſed, in reſpect of the Value of the Tithes of the ſaid 
four Grounds; and that Gerrard was always accounted the im- 
mediate Tenant thereof; the firſt Miſtake of the Chapter-Clerk in 
leaving the Tithes of thoſe Cloſes out of Gerrard's Leaſe, had 
occaſioned another Miſtake in Fox's Leaſe of the Reſidue of the 
Manor and Titkes, in which Leaſe there were general Words 
ſnfficient to paſs the 'Tithes of thoſe four Cloſes, though Fox 
never contracted for them, nor paid one Penny in reſpect 
thercof. | 

Therefore the Plaintiff having brought this Bill, to be eſtabliſh- 
ed in the Poſſeſſion of the Tithes of thoſe four Cloſes, during 
the Reſidue of the 'Term granted to him by the Dean and Canons 


in 1665. 


The Lord Keeper Finch decreed, that he ſhould enjoy the 
ſame accordingly, and ſnould be diſcharged from that Part of the 
former Decree made by the Lord Keeper Brideman, that Fox 


ſhould redeem, and the Plaintiff ſhould convey the Tithes of the 


ſaid ſour Cloſes to him. | 


— Y 7 
_— 


Paul Bodenham, Plaintiff. 
Hugh Bodenham, Defendant. 


HE Father being Tenant in Tail of the Manor Lands in the 
Bill mentioned, did, upon the Marriage of his Son the 
Plaintiff Paul Bodenham, make a Feoffment thereof (to the Per- 


ſons therein named) to the Uſe of the Plaintiff, and the Heirs 


Males of his Body on his ſaid intended Wife to be begotten, Re- 
mainder over, and died. | 

After whoſe Death Hugh Bodenham who was younger Bro- 
ther to the Plaintiff, entered and kept Poſſeſſion, pretending a 'Ti- 


tle from his Father whom he admitted to be Tenant in Tail, 


and to have made ſuch Feoffment as aforeſaid; but that it was 


void for want of Livery and Seiſin, and that his — war 
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levied a Fine, Cc. and deviſed the Lands to him the ſaid De- 
fendant. 

: And now upon a Bill brought by the Plaintiff to ſupply this 
Defect, the Court decreed, that the Settlement being admitted, and 
the Defect only for want of a Letter of Attorney to make that 
Livery, that at any Trial at Law to be brought by the Plaintiff 


his Brother, the Defendant ſhall admit Livery and Seiſin; and 
this Decree was confirmed upon a Rehearing. 


—— — * a f 


William Jones, Plaintiff. 
Thomas Prior, Defendant. 


HE Plaintiff in the Year 1665, became Tenant to the pill to be 
Defendant for tzyo ears, of certain Lands under the year- _— 
ly Rent of 160/. and there being about 45/. in Arrear for of Sale, i 


Rent, and he being indebted to ſome other Perſons, in ſeveral appearing to 


Sums amwunting to 130/. and ſome of his Creditors having got A gee 
7Zudsment againſt him, and he being taken in Execution, that Truſt 


The Detendant Price came to him in Priſon, pretending not per: 
Kindneſs, and that he would get his Enlargement, and pay his One 
Debts ; and by this means he prevailed with the Plaintiff to make 
over his Stock and Goods to him, (the Defendant) which ac- 
cordingly he did by Bill of Sale, to the Value of 400 J. he (the 
Defendant) promiſing to pay the Plaintiff's Debts, and to return 
the Overplus. 

The Defendant by Virtue of this Bill of Sale, poſſeſſed himſelf 
of the ſaid Stock and Goods, and of ſome other Goods not com- 
priſed in the Bill of Sale; and likewiſe got into Poſſeſſion of the 
ſaid Farm, and received the Profits without giving any Account 
thereof, or diſcharging the Plaintiff's Debts contrary to the ſaid 
Truſt ; and received Money from ſeveral Perſons due to the Plain- 
tif, and without any Authority from him, and threatned to put 
the Bond in Suit, being in the Penalty of 160 J. which the Plain- 


tift gave when he took the Farm, and the Defendant neither pays 


his (the Plaintiff's) Debts, nor had him diſcharged from his Impri- 
ſonment. er | 

Upon hearing this Caufe, upon a Bill brought by the Plain- 
tiff, to be relieved againſt this Fraud and Breach of Truft, 

The Court being ſatisfied that the 57%, of Sale was made up- 
on a Truſt, decreed an Account to be taken of the Goods and 
Money received by the Defendant as aforeſaid ; and that the Ma- 


lier may have a. Commiſſion to examine and enquire into the 
a ſame, 


. 
6— 
5 * 1 * 9 


ſame; and the Defendant to be allowed all his Rent, and what! 


is due to him on the Bond. 


And that if it appear there is any Money due to the Plain. 
tiff, that then the Defendant ſhall pay it, and deliver up the Bong F* 
to be cancelled, and Coſts of either {ide ſhall be reſerved till the Þ 


Report is made. 


* 


Richard Cox, Adminiſtrator of Margaret Osborne, 
Widow, Plaintiff. 


>. Ry. John Quantock an Infant, by Thomas Quantock 


8. §. C. a b 
bs his Father and Guardian, Defendant. 
2 4 Leh Osborne being poſſeſſed of a conſiderable perſonal Eſtate, 
Reſiduary made his Will in the Year 1669, and thereby gave ſeveral 


pars gt" Legacics to ſeveral Perſons in the Will named; and deviſed the 
the Survivor Reſiduum to Margaret Osborne, and John Onantock, whom he 


ſhall have alſo made Foint Execrtors, and ſoon afterwards he died. 
tne Whole, | 


tho' this was againſt the Opinion of the Lord Keeper nch. 


After whoſe Death Thomas Onantich, the Father of John, 
poſſeſſed himſelf of the whole Eſtate, (the ſaid Margaret the o- 
ther Executor dying ſoon after the Teſtator, and before the Will 
was proved; and the ſaid Thomas proved the Will, and took 
out Adminiſtration durante minore £tate of his Son, and refuſed 
to account with the Plaintiff who was Adminiſtrator to Marga- 
ret the other Executor, pretending that his Son, who was the 
ſarvicing Executor, had thereby a Title to the whole. 


Therefore the Plaintift, who was the Adminiſtrator of Mar- 


garet the Coexecutor, brought this Bill againſt the ſfhrgiging Co- 
execiitor, to have a Moiety of the reſiduary Part of the Teſta- 
tor's Eſtate deviſed to them. - . 

And the Court decreed, that the Plaintiff ſhould have an Ac- 
count, and Satisfaction of a Moiety of the reſiduary Part af- 
ter Debts and Legacies paid; for though each Executor hath the 
whole in Law, and may poſſeſs, grant and releaſe the whole; 
yet in Equity they are accountable, and ought to ſhare the Pro- 
fit and Loſs between them equally. 

Which Equity is not joint, but a ſeparate Equity againſt 
each other, by which each Executor is entitled to a ſeparate and 
divided Moiety of the ſurplus of the Teſtator's perſonal Eſtate, ſo 
that tho' the legal Intereſt may ſurvive, yet the. equitable Intereſt 
cannot, 


3 | And | 
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And there is no Reaſon why the Remedy in this Couit ſhould 
not be reciprocal, (.) why an Executor or an Adminiſtrator 
of a Coexecutor may not as well demand an Account againſt the 
ſurviving Executor, as ſuch ſurviving Executor may demand it 
againſt ſuch Adminiſtrator or Executor of a dead Coexecutor ; 
the rather becauie the Method of making Partition of the Teſta- 
tor's Eſtate is not very eaſy, becauſe it may for the moſt part 
conſiſt of Things in Action; and then if the Executors do not a- 
gree amongſt themſelves, each of them will contend for the Poſ- 
ſeſſon, and get as much as he can lay hold on. 

And ſince the Law of Equity doth fo far change the Nature of 
that Intereſt which Coexecutors have, that one of them whilit 
he lives may call the other to Account, there can be no Rea- 
ſon why the Benefit of that Account ſhould be loſt by his Death, 
no more than in the ordinary Caſe of Foint-rtenants for Tears, 
where Equity only gives an Account; and yet if one Joint-te- 
nant dics before Partition made, his Executor may have an Ac- 
count againſt the Survivor, for the Profits received in the Life- 
time of the 'Teſtator, ſo that Equity ſeems to create a Truſt 
between Joint-tenants, and Joint-executors as to the Matter of 
Account, | 

"Tis true the Difference is reaſonable, where an Executor re- 
* fuſcs before the Ordinary, and dies under ſuch Refuſal, his Exe- 

- cutcr or Adminiſtrator ſhall have no Benefit of the firſt Execu- 
torſhip, becauſe the firſt Executor himſelf could have none, nor a- 
ny Remedy in Equity till Probate of the Will ; but 'tis other- 
wiſe where an Executor dies before Refuſal, as in this Caſe Mar- 

aret did. 
R And therefore for theſe Reaſons, and for that there could be 
no Inconvenience, but the contrary, in the true and quiet Adminiſtra- 
tion of Executors, the Lord Keeper decreed, that the Defen- 
dants ſhould account for what of the Teſtator's Eſtate came to 
heir Hands, with all juſt Allowances after Debts and Legacies, 

N. 

And that after ſuch Allowances, the Defendants ſhould pay an 
equal Moiety of the reſiduary Part to the Plaintiff; but if any 
Improvement had been made of the Eſtate at the Trouble or 
Charge of the Defendant, the ſame ſhould redound ſolely to his 
Benent, it being reaſonable he ſhould reap the Fruits of his 
own Labour; and that if there was any Loſs by the Account, 
Neglect or Default of the Defendants, or either of them, it 
ſhould be made good to the Plaintiff, according to his Propor- 
tion of the ſaid Eſtate; and if there was any Improvement of the 
Eſtate, by reaſon of the Care of the 'Teſtator, and the Order and 
Method in which he left it, that the ſame ſhould be equally divi- 
ded as well as the Principal, and with theſe Directions the Ac- 
count was to be taken. 
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But afterwards the Counſel for the Defendants inſiſting, that | 


there was not any Precedent to warrant this Decree ; and that 
this Judgment in Equity will be an Invaſion upon the general 
Courſe of the Law in the like Caſes, they prayed the Lord 
Keeper that he would review his Decree, who thereupon di- 
rected that the Lord Chief Juſtices Hale and North, and the 
Juſtices Rainsford, Windham, Atkins and Ellis, ſhould be at- 
tended. with this Order, and to certify their Opinions in this 
Caſe, who being ſeverally attended, they gave no Opinion. 


1 Ch. Rep. Whereupon the Lord Keeper taking the Matter again into 
1 Conſideration, and finding no ſettled Judgment of the Court in 
ed. it, and being unwilling to create a Precedent, ordered the Bill to 
? be diſmiſſed, but without CY. 


—ͤ— 


Sir William Glaſcock and Elizabeth his Wife, 
Plaintiffs.” 


Suſan Brownwell, the Widow of John Brownwell, and 


others, Defendants. 


Ohn Brownwell upon a Treaty of Marriage to be had between 
Bill to have ; . 
a Legacy of J Mary his Daughter, and Sir Rob. Dacres amongſt other Se- 
2 Are. curities, gave a Bond of 2000 J. Penalty to T ho. Dacres, Father 
ſers. The Of the ſaid Sir Robert, conditioned to pay 1000/. within ſecen 
Defendant Years after the ſaid 5 (which afterwards took Effect) 


8 and after a Jointure of 600 J. per Annum ſhould be ſettled on 


was to be her. 


= paid upon a 


Condition, and that the Party died before the Condition was performed ; this Plea was not al- 
lowed, | | 


Upon a Bill to have Satisfaction for this 1000 J. the Plaintiff 
ſuggeſts, that Thomas the Father did make a Jointure to the ſaid 
Mary of 600/. per Aunum, which was a Performance of the 
Condition of the Bond on his fide; and that it was accepted as 
ſuch by ſome ſubſequent Agreement, and makes a Title to this 
1000/. by a Deviſe of John Broznzvell, and therefore prayeth a 
Diſcovery of Aſſets in the Hands of the Defendant Suſan, the 
Widow of John Broznzvell, towards Satisfaction, Goc. 

Huſan pleads, that T ho. Dacres the Father died within ſever 
Tenrs after the ſaid Marriage, and after the Date of the Bond, 
and had not made to Dame Mary, or to her Uſe, a good and 
ſufficient Joiuture of 600 l. per Aunum, according to the Conditi- 
on of the ſaid Bond. | NY 
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And as to the Demand of the 1000 J. and a Diſcovery of A 


ſers the demurred, for that the 1000/. was not payable, but 


upon a * Condition, which Condition was never performed ; and * Conditions 


that if any Thing is due to the Plaintiffs, they ought to ſue the — 


Bond at Law, and not firſt come into this Court for Relief. on the Will 


of the Con- 
traktor, ſuch as Death, or other caſual Events, when they come to paſs, do by the Civil Law 


diſſolve the Agreement. Dem. 1. Vol. 48. 


The Lord Keeper decreed, that as to ſo much of the Plea, 
and Demurrer as relates to the Agreement and Settlement, and 
Acceptance of the Joe, ſo as to entitle the Plaintiff to a Du- 
ty, and Demand of the 1000 J. in Equity, the ſame ſhould not be 
allowed; and therefore it was over-ruled. 

And as to ſo much as ſeeks a Diſcovery of Aſſets and perſonal 
Eſtate, to ſatisfy the ſaid 1000 /. the Defendant's farther Anſwer 
was reſpited, till the Hearing of the Cauſe. : 


Dumford, Plaintiff. 
Dumford, Defendant. 


HE Defendant pleaded, that there was a former Bill de- Plea of a 


pending, and brought by the ſame Plaintiff, for the ſame — Tag 

Matter as in this Bill. brought by 
the ſame 

Plaintiff for the ſame Matter, and Demurrer for want of Equity. The Demurrer was over-ru- 


led with Coſts, &c. 


And demurred, for that there was no Equity in the Bill, and 
that the ſame being 200 Sheets of Paper was ſtuffed with Repeti- 
tions, T autologies and Impertinencies. 

It was inſiſted by the Counſel for the Plaintiff, that by rea- 
ſon of the Demurrer, he could not procure a Reference to the 
Maſter, to examine whether there was a former Suit depending 
or not, 

Thereupon the Court over-ruled the Demurrer with Coſts, and 


referred it to the Maſter to examine into the former, and this 


Bill, and if he found it for the ſame Matter, then to tax Coſts for 
the Defendant. | 
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Samuel Berry, Plaintiff. | 
Henry Wade and Margaret his Wife, Defendants. 


ee hal | HE Plaintiff being about to build ſome Houſes in Londen 
the Defen- near the Ground of the Defendant, propoſed, that the De- 


dant ſhould fendant ſhould have ſo much of his (the Plaintiff's,) Ground for 


a ee an Aller, if he (the Defendant) would ſet out ſo much of his own 
Ground, Sc. Ground 71 lieu thereof for the Plaintiff to build on; and this 


to the Plains 1. i 1 ine: 17 a 
tif Se. the Was agreed on between them, and the Plaintiff accordingly built 


' - Defendant On the Ground fo ſet out; and afterwards the Defendant refu- 


plants, that ſued to confirm this Agreement, but brought an Eje&ment a- 
p pints Fe gainſt the Plaintiff; and the Matter being referred to Arbitra- 
made, he tors, they made an Award, that the Defendant ſhould con- 
3 et * vey ſuch a Parcel of Ground to the Plaintiff as was agreed 
ſeiſed of the ON, 

ſaid Lands; 8 3 

and that ſhe is not a Party to the Submiſſion, tho this Plea is a good Rar to the Award, yet the 
Defendant was decreed to convey, &c. 


And now the Plaintiff brought a Bill to have this Agreement 
and Award performed. 

'The Defendant denied the Agreement, but only that there 
was ſome Diſcourſe about the Matter ſuggeſted in the Bill, and 
about the Alley, but no other Agreement. 

And as to the Award he pleads, that before the Submiſſi— 
on and the Award made, he and his Wife were jointly 
ſeiſed of that Piece of Ground awarded to be conveyed to 
the Plaintiff, and that ſhe is no Party to the Submiſſion; 
beſides that the Award it ſelf is void, becauſe of the Incer- 
tainty thereof, for a Piece of Ground was awarded to be 
conveyed without mentioning any Eſtate therein. 

It was agreed by the Counſel for the Plaintiff, that this 
Plea was a good bar to the Award; but yet the Court 
decreed, that the Defendant ſhould convey the ſaid Parcel of 
Ground to the Plaintiff according to the Agreement, and the 
Maſter to ſettle it. 
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Hir John Knight, Francis Knight, and Iſaac Knight, 


Plaintiffs. 
Urſula Knight, Widow, Defendant. 


HE Caſe, fl. George Knight being poſſeſſed of ſeveral Truit of « 
Meſſuages and Lands in the County of Somerſer, for the ye fin 
Term of 8o Years, under the yearly Rent of 205. did, in Con- ed to a 
ſideration of a Marriage to be had between Vm. Knight one of en pr hag 
his Sons, and the Defendant Ur/a/, and of a Portion of 600 J. to the Death of 
be paid with her, grant and aſſign the Premiſſes by Indenture da- one dying 
ted 9 May, 18 Car. to certain Truſtees (therein named) in Truſt ee. 
for his ſaid Son Milliam for Life; and afterwards to the ſaid - 

ſila for ſo many Years of the ſaid Term as the ſhould live, and 
afterwards for ſuch Child and Children as they ſhould hate be- 

cen them, and to their aſſigns for the Reſidue of the ſaid Term; 

aud for Default of ſuch Iſſue, then to permit the“ Heirs of the Thi. Li- 
ſaid George Knight, and their Executors, Adminiſtrators and mitation is 
Aſſigns, to enjoy the Premiſſes during the Reſidue of the ſaid aug l, _ 


Term which ſhould be then unexpired. to take 
| Place till af- 


tends to a Perpetuity. 


The Marriage took Effect, and afterwards Vin. Knizht, by 
his Will dated 1 Zanuary 1654, deviſed his Goods and Eſtate 
to his Wife Urſula, whom he made ſole Exccutrix, and died, lea- 
ving Fitzherbert Knight his only Son. 

Afterwards one Fanner who was the ſurviving Truſtee, did by 
Indenture dated 3 June 19 Car. 2. grant and aſſign the Pre miſſes 
to the Defendant Urſula for ſo many Years of the ſaid Term as the 
ſhould live. 

In the Year 1672, Fitzherbert Knight died, and in the next 
Year Urſula adminiſtred to him, and by Virtue thereof, and of 
the Aſſignment made to her by the ſurviving Truſtees, and of the 
Deviſe made to her by Vm. Knight her Husband, ſhe claimed the 
whole Benefit of the ſaid Leaſe, and pleaded all this Matter to a 


ter the intermediate Remainders to Milliam and Urſula, and their 7 are ſpent, which 


Bill exhibited againſt her by Sir John Knight, and Fran. Knight, 


who as Executors of Geo. Knight, claim the Remainder of the 
Term (if any) after the Death of Urſula, and 1/anc Knight claims 
the Inheritance afterwards as Heir to the ſaid Geo. Knight. 

The Court declared, that the Limitation to Geo. Knight and 
his Ileirs, by the Deed of Truſt 9 May 18 Car. which was not 


to take Place till after the intermediate Remainders to Milliam 


and Urſula, and to their Child or Children, are ſpent, cannot by 


any Preſumption of Law take any Effect during the 80 7Z2ars, tor 
| it 
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it tends directly to create a Perpetuity; and is therefore void in 
Law; and the whole Intereſt of the ſaid Leaſe ſor the Reſidue of 
the Term of 8 7ears is veſted in Urſula and her Aſſigns, 

And therefore the Court allowed the Plea, and diſmiſſed the 
Bill, and ordered that the Writings by which the Inheritance is 
conveyed, and by the Anſwer confeſled, ſhould be delivered to 
the Plaintiffs, or to whom they belong. 


E ˙ A OOO 


John, Eleanor, Richard, Alice Judd, Plaintiffs. 
George Arnold, Defendant. 


HE Lady Aune Eldred had 1290 Siſters, (viz.) Joan Tates 
and Mary Fudd, and being poſſeſſed of a great perſonal E- 

ſtate, made her Will in theſe Words: 
1 Dame Aune Eldred do give and bequeath 3ool. to each of 


my Siſters foau Tates, and Mary 7udd's Children, and if any 


*All now 
dead. 


* By the 
a Legacy 1s 
not due, un- 


of them die before the Money be paid, then the Money which 
ſhould have been paid to ſuch Child, ſhall be divided between 
the Grandchildren of my ſaid Siſters, the ſaid Legacy to be 
paid before any other; and made the Defendant George Arnold, 
Executor. 


Mary Judd had Iſſue“ John, 8 William, Margery, Mary, 


and * Aune Fudd. 


7Zohn the elder Son of Mary had Iflue, the four Plaintiffs, who 
as Grandchildren of Mary, exhibited this Bill to have the Lega- 
cies of their Father John, and of their Uncle William, and of their 
Altnt Anne, who all died in the * Lite-time of the ſaid Teſtatrix 
Aune Eldred. | 


les the Leg atee ſurvive the Teſtator ; and this agrees with the Common Law for the ; Death of 
the Legatee is a Countermand of the Deviſe, and the Thing deviſed can never veſt in him; be- 
cauſe he was not in Being when the Deviſe ſhould take Effect. 


The Court was of Opinion, that the ſaid three Children of 
Mary being dead at the Time of the making the Lady Eldred's 
Mill, they could take nothing either by the Words, or by the 
Intent thereof, both which were fully ſatisfied ; becauſe Mary and 
Margery, the two other Children of Mary were living at the 
Time of the Death of the ſaid Teſtatrix, to which ſurviving Chil- 
dren the Defendant had paid the 300 J. a-piece, and nothing due 
to the Plaintiffs, or either of them; and ſo diſmiſſed their Bill. 


I 
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Francis Harmore and Elizabeth his Wife, Plaintiffs. 


Doble Brook, Birkenhead Collins, John Hamlin, Tho. 
Harlin an Infant, by the ſaid John his Guardian, 
and George Baniſter, Defendants, & econtra. 


"1 Plaintiff Eligaleth being the only Daughter and Heir Article, ;. 
of Thomas Hamlin deceaſed, he upon her Marriage with Marriage t 


the Plaintiff {ſarmore, agreed to pay him 500/. at Chriſtmas ba) 592 1. 


oof . f ith hi 
next after the ſaid intended Marriage; and to convey to him and — 


his Heirs, an Houſe at Hlarpſted Green in Suſſex, and likewiſe at by ſuch a 
his Death to give and ſecure to his ſaid Daughter all his real and and 
perſonal Eſtate whatſoever, except 50 J. or 100 J. and entered in- her all his 


to Articles for the Performance of this Agreement. real and 
perſonal E- 
ſtate when 


he died; and afterwards he deviſed all his perſonal Eſtate to another, which being contrary to 


the Articles, that Agreement was decreed to be performed. 


The Marriage took Effect, but afterwards the ſaid Thomas 
Hamlin made his Will, and the Defendants Executors, duriig 
the Minority ef Thomas Hamlin the Infant, Defendant, to 
whom he deviſed his perſonal Eſtate, who now claims the 
ſame, though the Teſtator had no Power to make ſuch Deviſe, it 
being contrary to the ſaid Articles. | 

Whereupon the Plaintiff exhibited his Bill to have this 
Marriage Agreement performed, and upon an Iſſue directed to 
try whether the ſaid Thomas Hamlin, (the Plaintiff's Eliza- 
beth's Father) did agree to give to the Plaintiff Harmore in Mar- 
riage with her any other, or farther of his real or perſonal E- 
ſtate at any Time, over or above the ſaid 500 J. the Jury found 
for the Plaintiffs. . 

Thereupon the Court decreed the Marriage-Agreement to 
be performed, and that the Executors, the Defendants, ſhall 
ſtand and be Executors in 'Truſt for the Plaintifts, (except as 
to 100 J.) that they may have the Benefit of the Marriage-A- 
greement, and the perſonal and real Eſtate of the ſaid Thc- 
mas Hamlin deceaſed; and that they deliver up to the Plain- 
tiff the Probate of the Will, and convey and releaſe to him 
all ſuch Eſtate, Title and Intereſt whatſoever, which they may. 
or can claim by Virtue of the ſaid Will, or otherwiſe, (ex- 
cept 1oo/.) which they are to keep for the ſaid Infant, 
who at his Age ſhall execute the like Conveyance to the 


Plain- 
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Plaintiffs; in the mean Time the Executors ſhall permit the 
Plaintifts to ſue in their Names, for any of the ſaid perſonal E- 
ſtate, and ſhall not releaſe ſuch Actions, nor any Debt or De- 
mand ; and the Writings ſhall be brought into Court, and be deli- 
vered to the Plaintiffs. 

The Defendants ſhall account, (5c. and deliver up on Oath to 
the Plaintiffs all ſuch Securities which they have in their Cuſto- 
dy or Power concerning the real and perſonal Eſtate of Thomas 
Hamlin ; and thereupon the Plaintiffs ſhall ſatisfy them all ſuch 
Money as ſhall appear upon their Oath they have expended in 
Law Suits, or otherwiſe, about the ſaid Will; and ſhall give the 
Defendants ſuch Security, (as the Maſter ſhall approve) to indem- 
nify them from the Creditors and Legatees of Thomas Hamlin, 
and all future Coſts and Damages they ſhall expend or ſuſtain by 
the Executorſhip, or relating thereunto, or Performance of this 
Decree. 

And they (the Defendants) to be protected by the Decree of 
this Court, for what they have or ſhall do in Performance 


thereof againſt the Infant, and all other Perſons that may claim 
under the Will. 


Mary Brown, Widow, Plaintiff, 


William Savage, Executor of her Husband Thomas 
Brown, Eſq; and Roger Sayer, Defendants. 


A Bond ta- T HE Plaintiff Mary Brozwn being the Widow and Executrix 
2 Fn f of John Chappell, who died poſſeſſed of a perſonal E- 


and cancel: ſtate, to the Value of 6000/7. upon a Treaty of Marriage be- 


led; it was tween her and the Teſtator Tho. Brown, it was agreed by Arti- 
decrced that 


de Plaintitk Cleꝶ Aated in Sept. 1649, that the ſaid Mary ſhould take and re- 
ſhould have ceive to her own Uſe during the Covertare, and without her 
as much Be- Husband's Control, the Sum of 1000. to diſpoſe as ſhe pleaſed ; 
©: ned not and that Tm, Brozwn her intended Husband ſhould leave her 
been can- 60000, at his Deceaſe for her own Uſe, and for the Uſe of the 
celled: '1cz. Children which ſhe by him might have, who were to be equal- 
ſes awarded ly provided for with his other Children by his firſt Wife. 
adacy tag And in order to corrobate this Agreement, he the ſaid 7550. 
mitted were e Brozwn did, on the Day before his Marriage with the ſaid 
ſer aſide. Mary, (viz.) 8 October 1645, ſeal and execute a Bond in 
the Penalty of 10000 /. to one William Summers, Roger Say- 
er, and John Chappell, conditioned (amongſt other Things) 


that if the ſaid Mary ſhould ſurvive him, to leave her at 
4 his 
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his Death 6000 J. to be paid at three Payments, within eighteen 
Months; but if the ſaid Th Brozyn ſhould purchaſe Land to 
the Value of 3300 J. and aſſign the ſame to her, together with 
his Houſes in J/oodſtreet and his Manor of Bredon, tor the bet- 
ter ſecuring the ſaid 6000 . then the Bond to be void. 
The Marriage took Effect, and the Obligees delivered this 
Bond to the Plaintiff Mary, who locked it in her Cabinet, but 
her Husband Thomas Bruun, or ſome other Perſon by his Or- 
der, opened the Cabinet, and took it away, and cancelled it, and 
afterwards he refuſed to perform his Agreement, but ſold his 
(aid Manor and Houſes, and received the Money, and died in 
April 1673, having firſt made his Will and the Defendant Sa— 
cage his Executor, who proved the fame, and poſſeſſed himſelf 
of great Part of the perſonal Eſtate, but, refuſed to pay the 
6000 J. inſiſting, that the Bond was cancelled by the Truſtees, in 
Purſuance of an Award made for that Purpoſe, and that the 
Truſtees had given a Releaſe to Thomas Brown, by which the 
Bond was diſcharged, and that the 'Teſtator's Eſtate was ro: 
worth 6000 J. and that if the Plaintiff ſhould be paid, all the 
other Creditors muſt be unpaid. | 
All this Matter appearing in this Cauſe, and that Thomas e This is 4 
Brom had 4000 J. with the ſaid Mary, and 100 J. per Aunum Fraud, and 
in Lands, and that he the ſaid Sayer delivered to Broten 3 500 /. — nM 
of Chappel the firſt Husband's Eſtate well ſecured, and that he in Proof, for 
received the whole Money, and above 500 J. of other Debts duc ehe civil 
to Chappel; and that afterwards there were ſeveral Suits be- 1 
tween Broron and the Obligees, which were referred to Arbji- preſumed. 
tration, but that the Bond was not concerned therein, and that 47 1 tes 
the Releaſes given upon the Award had no Relation to the 
Bond, nor was there any Diſcourſe about it, nor any Recom- 
pence made or intended to Mary by that Award in Satisfaction 
of the Bond. 5 | 
Upon hearing this Cauſe, the Court was ſatisfied, that Brown 
the Husband was the Wrong-doer, and that he cancelled the 
Bond, therefore the Plaintiff Mary ought to have Satisfaction 
out of his Eſtate, and as much Benefit upon the Bond as if it 
had been uncancelled, and that it ought to take Place of all 
Zrown's Debts of an inferior Nature, and that in ſuch Caſe, 
Sayer ſhall not be chargeable with a Breach of Truſt. 
Decreed, the 6000 /. with Damages to the Plaintiff, to be 
paid by the Defendant Savage, the Executor of Brown, from the 
.Fime the ſame was payable, ſo far as his Eſtate will reach, and 
that he account for all Brozwn's Eſtate which came to his Hands, 
or to his Uſe, or by his Direction {ſince the Teſtators Death; 
allowing to him the Payment of all Debts by Record, or of an 
higher Nature than by Specialty, and all Debts by Specialty, 
Which he paid before the Ning 4 Bill. | 
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But what Debts by Judgment have been paid fince the Bil 
exhibited, which were in equal Degree with the ſaid Bond, the 
Maſter is to report ſpecially; but what Debts by Judgment hath 
been paid ſince Savage the Executor had Notice of the Plain. 
tiff 's Demand of 6000 /. or ſince the Bill exhibited, and which 
were Debts of an inferior Nature, thoſe are not to be allowed; 
and what Payments have been made before ſuch Notice, whether 


upon þ udgments, or otherwiſe for Debts of an inferior Nature, 
the Maſter is likewiſe to report ſpecially. 


—— 


Peter Badtolph, Plaintiff. 


Samuel Bamfeild, Samuel Cook, Richard Shipden, 
and others, Defendants. 


The Plain- HE Caſe, ſſ. The King of Denmark and his Predeceſ- 
Kr ſors have been, Time out of Mind, Lords and Owners 


condemned of the land, Dominions, and Country of Iceland beyond Sea, 
Go 2 and no other Prince or Eſtate had Power to trade there, but 
Ano 


Kingdom ac- ſuch who had a Grant and Authority from the King of Denmark 


cording to for the Time being, ſo to do. 
their Law, 8 


was proſecuted by ſeveral Actions after he came into England, at the Suit of the former 
Owners of thoſe Goods, but a perpetual Injun&ion was granted. 


'That the ſaid Kings, for the Increaſe of their Revenue, have 
uſually granted and let to Farm the ſaid and and the Trade 
thereof to certain Perſons, prohibiting all others, and that Fre- 
derick the Third, late King of Denmark, in the Year 1662, 
had granted to Hans Peterſon and others (whereof the Plain- 
tiff's Father was one) and to their Aſſigns, all thoſe Parts of 
Iceland, and this was under the great Seal, and for the Conſide- 
rations in the ſaid Grant mentioned, to have the ſole Liberty of 
9 and exporting Commodities to and from thence, and 
of the outward 'Trade thereof, in exchanging and importing 
Commodities for 200 Years, with a Prohibition to all others un- 
der a Penalty of Seiſure both of their Perſons, Goods and Ships, 
whereof two Thirds, after Charges deducted, was to go to the 
King, and the other third Part to him who ſhould ſeiſe. 

Anno 1665, the Plaintiff's Father aſſigned his Intereſt in the 
Premiſſes to the Plaintiff, who went thither accordingly to trade, 
and he unding the Defendants clandeſtinely trading there, and 
after y had Notice of the ſaid Grant, ſeiſed and condemned 
their Effects there, according to the Laws of that Country, and 
bo | two 
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two Thirds were adjudged to the Uſe of the King of Den- 
mark, and the other third Part to the now Plaintiff, 

Anno 1673 the Plaintiff coming to London, the Defendants 
brought Actions againſt him, and arreſted him at ſeveral of their 
Suits in Actions to the Value of 2000 /. (tho' the Goods ſeiſed 
did not amount to 350 J.) and held him to Bail. 

This being the Caſe, the Plaintiff exhibited his Bill for an In- 
junction, and to ſtay the Proceedings at Law. 

Whereupon the Court being of Opinion, that this was a Mat- 
ter of State, and concerned the Fuſtice of another King in Ami- 


ty zwith the King of England, and that what was done there 


was according to their Law, and that it was not properly triable 
here, whether the Ring of Denmark had Power to make ſuch a 
Grant 

And therefore decreed a perpetual Injunction, and to diſcon- 
tinue ſuch Actions wherein no Jen was had, and to ac- 
knowledge Satisfaction on Record where Judgments had been 
obtained, 


* 


— | oY —_ * . A . * 4 a. 


The Attorney General on the Behalf of the King, 
and the Rector of Chiddeſton cum Farley in 


Hampſhire, and the Churchwardens and Owerſcers 
of the Poor of that Pariſh, Plaintiffs. 


The Lord Newport, the Lady Bridget Worſley, Vi- 
dow of Hir Henry Worſley, Sir Robert Worlley, 
Baronet, Son and Heir of Sir Henry, and Sir 
James Worſley his Brother, and Bridget Worlley, 


Defendants. 


HE Caſe, f. Theodoſia Wathp, Daughter of Sir Henry Land- ha. 
Mallop, being ſeiſed in Fee of the Manor of Eaton Con- ged with 


the Pay- 


ſtautiue in Shropſhire of the yearly Value of 200 J. did, by her nent o 
Will dated 25 April, 1656, (amongſt other Things) deviſe 1000. for « 


: : ' Charity, the 
100c /. to place out poor Children Apprentices from the 3 Mater was 


of F. and C. in ſuch Manner as her Executor ſhould appoint, and paid to the 
charged the ſaid Manor with this 1000 J. and by her ſaid Will Executor of 


the Donor, 


the deviſed the Inheritance of the ſaid Manor to the Lady and che 
IFor/ley and her Children, the now Defendants, who entered in- Lands were 
to the ſame, and never paid the Charity, but ſold this Manor to *frerwards 


4 — ſold; it was 
the Lord Newport for 3000 J. deereed, that 


it ought to be paid to the Parſon of the Pariſh, by the Statute 7 Fac. and that the Payment 
to the Executor was wrong, and that the Charge hall be ſtill on the Lands. 


Bb 2 The 
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The Defendants alledged, that the 1000 J. was paid to 7}, 

Executor of the Executor of the Donor, which, it true, wa 

paid to a wrong Hand, and therefore it was inſiſted by the 

Counſel for the Charity, that it was miſimployed and abuſed, it 

being expreſly required by the Statute 7 Fac. that it ſhould be 

* This is in Paid to the * Parſon of the Pariſh, and employed by him and 
Conformity the Churchwardens and Overſeers of the Poor of the ſaid Pa. 
3 riſhes, who are thereby impowered and directed to receive and 


is, chat the diſpoſe the ſame for the Uſes intended by the Donor. 

Biſhops o 

the reſpective Dioceſes ſhould ſee, that what is given to charitable Uſes be duly applied, ac. 
cording to the Intention of the Giver, and that ever ſince the Foundation of Chriſtianity it 
hath been the peculiar Province of Biſhops to take Care of the due Application of Thing: 
given to charitable Uſes. Dom. 2 Vol. 108. 


And the Court was of that Opinion, and therefore decreed 
the Defendants (againſt whom the Bill was exhibited) to pay 
the ſame, with Damages from the Time it was payable, to the 
* Parſon, giving Security, as the Maſter ſhall approve, to apply 
the ſame according to the Will of the Donor. 

That the Manor purchaſed by the Lord Newport, ſhall be 
charged with the Payment, and he to be reimburſed: by the other 
Defendants. 

The Parſon, &c. to put the Money out at Intereſt, or rather 
to purchaſe the Inheritance of Lands therewith ; and that the 
yearly Rents be employed as the Will directs, 
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Richard Baſſett, Efq; Plaintiff. 


The Lady Martha Baſſett, Widow of Sir William 
| Baflett, Defendant. 


IR Milliam Baſſett, the Plaintiff's Brother, being ſeiſed in jung ion 
Fee of the Manor of Beaupre, and other Lands in G/q- again « 
morganſhire, ſettled the ſame on himſelf and the Defendant Mar- lay Walks, 
tha his Wife, and to the Survivor for Life, without Impeach- | 
ment of Waſte to Sir William only, Remainder to his firſt Son 
in Tail Male, Gc. Remainder to his own right Heirs. 
In September 1667, Sir William Baſſett by his Will deviſed 
his real and perſonal Eſtate to the ſaid Martha for Payment of 
his Debts, and if ſhe died before his Debts were paid, then he 
deviſed all his Lands and 'Tenements to his Brother Richard 
Baſſett, the Plaintiff firſt paying all his Debts and 1000 /. apicce 
to his Siſters Katharine and Mary, and afterwards Sir Malliam 
died without Iſſue. | Her 
In October 1667 Martha entered, and by a Feoffment grant- 
ed all her Lands in Poſſeſſion and Reverſion, which were de- 
viſed to her by her late Husband's Will (her Jointure only ex- 
cepted) to her Son in Law Sir Edward Manſel, he undertaking 
to pay all the Debts and Legacies of Sir Milliam Baſſett, but 
for Want of Livery and Seiſin no Eſtate paſſed by that Grant. 
Anno 1668, Sir Edward Manſel came to an Agreement with 
the Plaintiff, that he (the Plaintiff) paying Sir William Baſſett's 
Debts and Legacies, Sir Edward Manſel would ſecure the E- 
ſtate to him, and that Martha ſhould releaſe all her Right. 
Accordingly the Plaintiff paid 3 500 J. of the: Debts of Sir 
William Baſſett, and afterwards in the Year 1671, exhibited 
his Bill in this Court to compel Martha and Sir Edward Mau- 
ſe! to convey the Premiſſes to him and his Heirs; and after ſeveral 
Hearings and Appeals, it was decreed by the Lord Shaftsbury on 


4 31 Ja- 
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31 January 25 Car. 2. that the Plaintiff ſhould have a perpetual 
Injunction againſt Martha, and all claiming under her, to 
quiet his Poſſeſſion, and that ſhe and Sir Edward Manſel ſhould 
execute Conveyances, (7c. to the Plaintiff, 

Which Decree the Defendants have not performed, but ſuffer 
the Houſe and Outhouſes, which coſt above 5000 J. in building 
to be in Decay, ſo that 500 J. will not repair them; and ſhe 
hath pulled down a large Ox-houſe, and plowed up Paſture and 
Meadow Ground, worth above 40 f. per Acre, and pretends, that 
as to her Jointure-I.ands ſhe is A (puniſhable for Waſte, therefore 
the Plaintift exhibited this Bill againſt her to compel her to re- 
pair, and to reſtrain her from committing Waſte. 

The Court decreed, that he ſhould repair the Premiſſes as they 
were at Sir Vm. Baſſett's Death, and keep them fo repaired, and a 
perpetual Injunction to reſtrain her and her Agents from plowing 
the Paſture and Meadow Lands of her Jointure. 


i. Ai — — 


1 — 


Anne Beak, Widow of Elias Beak, Joan Beak, Anne, 
Sarah, Infants, by their Mother and Guardian, 
Plaintiffs. 


Arnold Beak, Brother of the ſaid Elias, and Abra- 
ham and Samuel Beak, Defendants. 


* HIS Bill was, to have an Account of the Eſtate of Elias 
ſhip in Trade Beak deceaſed, and of a Stock of Money by him brought 


or not be into Trade with the Defendant Arnold Beak his Brother, in 
after the 1ag Wines, Corn, Salt, &c. in the Year 1648, wherein he was to 
Balance, ſhare one Third, and the Defendant two Thirds, in Profit and 
Loſs, and the Bill ſets forth, what Elias brought in, and what his 
Brother Arnold did, or ought to have brought into the Partnerſhip. 
That in April 1662, a Balance was made, and then Eliass 
Stock was 9803 J. that from the Year 1648 a joint Trade was 
carried on between the Brothers till February 1673, and the Books 
ſucceſſively kept in Dutch by Samuel Beak, one of the Defen- 
dants, that ſeveral Balances were made in looſe Papers, and a 
particular Balance in February 1673, and then the Stock of E- 
lias appeared to be above 10000 J. and all the Particulars were 

agreed between them excepting only an Error of 35 J. 
That the Books were kept by Elias from February 1662 till 
March 1667, who then made his Will in Writing (but no Exe- 
cutor) and thereby deviſed one third Part of his Eſtate to Anne 


his Wife, (the now Plaintiff) and the other two Thirds to his 


Children, (the other Plaintiffs) and ſoon after died in the Houſe 
where his ſaid Brother Arnold Beak then lived, leaving his Books 
of Account, and all other Papers concerning the Partnerſhip, to- 

4 gether 
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gether with his own private Eſtate in the ſaid Houſe, by which 
Means his Brother poſſeſſed the whole. 

Afterwards the Plaintiffs defired, that the Books might be 
made up by an impartial Book-keeper, and not by Samuel, whom 


Elias in his Life-time did not approve; but Samuel was ſent for 


from Bourdeaux, and poſſeſſed himſelf of the Books, and entered 
what he would, and continued ſuch Entries after Elias Death, 
and took ſome Leaves out of the Books, and put others in, (as 
the Plaintiff ſuggeſted). 

That 419 J. was left to the Infants (the Plaintiffs) by their 
Grandfather, which was put into the joint Stock about the Year 
-1656 ; but afterwards that Sum was, by an Order of the Court of 
Orphans, brought into the Chamber of London. 

The Plaintiff alſo craved an Allowance and Benefit, in Pro- 
portion of a Compoſition of ſeveral Debts owing upon the joint 
Account in Trade, ſome being compounded at 10 s. others at 
13 5. 4. in the Pound, and yet the Defendants would charge 
the Account with the full Debts. 

The Defendant, Arnold Beal, denied all Abuſes charged in 
the Bill, but ſays, that he was forced to compound with ſome 
of the Creditors, by Reaſon of great Loſſes, but promiſed to pay 
them, when able, in which he conceives the Plaintiffs are not 

concerned. | 
| The other Defendants atiſwer and diſclaim. 

It was admitted on all Sides, that an Account ought to be had 
of the Eſtate in Partnerſhip; but the Queſtion was about the Man- 
ner, (iz.) from what Time it ſhould begin, and how long it 
ſhould continue. | 

The Counſel for the Plaintiffs inſiſted on an Account ſtated in 
the Year 1662, and that it ought to proceed from that Time, 
without any Retroſpe&; and that the Stock of Elias might not 
be carried on in a pretended Partnerſhip after his Death, but 
1 it might be accounted as his ſeparate Eſtate from that 

But on the other Side, the Counſel for the Defendant argued, 
that the Account of the the joint Trade ought to be carried on 
till all Accounts relating to the Partnerſhip could be ſettled 
and made even. 

Thereupon the Court decreed an Account, and that if the 
the Maſter find a Balance ſtated concerning the joint Trade, ei- 
ther in 1662, or in 1673, or at any other Time, then he is to 
take it from ſuch Time; otherwiſe it muſt take its Riſe from 
the Year 1648, when the Partnerſhip firſt began, and muſt be 
carried on to the Death of Elias, but not afterwards ; for 
the Plaintiff ought not to be concluded by any new or grow- 


ing Account in Trade, but only is to have an Account of 


what 
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what was then in Partnerſhip, and the Proceed thereof, till it 
was got in. | 

And that from the Time as it could be diſtinguiſhed what 
was the clear and certain Share of the Eſtate of Elias, it 
ſhall be taken and accounted for by the Defendants to be his 
ſeparate Eſtate. 

The Maſter ſhall allow the Plaintiffs their Proportion of the 
Benefit of the Compoſition, made by the Defendant with his Cre- 
ditors for ſuch Debts which concern the Partnerſhip. 

The Defendants to be examined upon Interrogatorier, con- 
cerning any Abuſes relating to the Account, c. 


— — 
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Hir Thomas Bond, Knight and Baronet, Plaintiff, 
FE RE 
Edward Eversfeild, Eſq; Defendant. 


Covenant to HE Caſe, J. The Bill was, to compel the Defendant E- 
give thePur- f| Sergfeild, according to his Covenant in an Indenture and 
pans col” Recogniſance of 8000 J. which he gave to the Plaintiff, who 
curity, there Purchaſed the Manor of Bi/lingſhurſt of the ſaid Eversfeild, to 


beings Tow ſettle Lands of the Value of 230 J. per Annum on him (the 
dation in a Plaintiff) and his Heirs, as a collateral Security for the quiet 
Deed under Enjoyment of the ſaid Manor, againſt the Claim of all Perſons 
<a ol the whatſoever under the Defendant and Mary his Wife, which 
claimed, Covenant was to continue in Force 7 Years after the Death of 
which Pow- Ezersfez/d the Covenantor ; for that by. the Deed under which 
To was tn. the ſaid Everfeilds Title doth ariſe, there is a Pozwer of Reov- 
ted, S. Cation left to the ſaid Mary, which Power was not yet exe- 
cuted ; therefore the Plaintiff deſired to have a Conveyance from 

the Heir at Law of the ſaid Mary, or Lands of 230 J. per An- 
num ſettled on him for a collateral Security. 

The Court propoſed, that the Defendant ſhould procure the 
Heir at Law of Mary, to join with him in a Conveyance to 
the Plaintiff, which he ſhould accept in lieu of the Covenant 
in the Indenture, and the Recogniſance to be enlarged for 20 
Tears after the Defendant's Death. | 

But the Counſel for the Defendant not complying with this 
Propoſal of the Court; for they inſiſted, that this Covenant for 
collateral Security was impoſed on him by the Plaintiff, and was 
not inſiſted on when the Purchaſe was made, 


Thereupon the Court left it to the Defendant to bring his 
Bill againſt the Heir at Law of his ſaid Wife Mary, to. com- 
pel him to join in a Conveyance; and then an Iflue may be 


directed 
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directed whether the Defendant gave ſuch Covenant for colla- 
teral Security, and whether Mary had made any Revocation or 
not, and the Defendant to ſearch Precedents, whether the Court 
can enlarge the Time for giving collateral Security. 


— 


* —_ 
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1 The Attorney General, on the Behalf of the Poor 
„ the Pariſh of St. Margaret and Strowd in 
Rocheſter, Plaintiffs. | 


The Mayor and Citizens of Rocheſter, De- 
fendants. 


HIS Bill was, to have a Proportion of the Charity long Lan aiven 


ſince deviſed by the Will of Richard Warts. to the Poor 


of the City 
of Rocheſter ; decreed that the Poor of the Liberties and Precin&s of the ſaid City ſhall have a 
Share. 


. Richard Watts being ſeiſed in Fee of ſeveral Lands and 
8 Meſſuages in Kent and London, and elſewhere, and poſſeſſed of 
a great perſonal Eſtate, did, by Will dated in August 1579, de- 
viie to Marian his Wife 100 Marks, and the Uſe of all his 
Chattels real and perſonal, and all his Lands and Tenements 
during her Widowhood, and after her Death he deviſed his 
principal Houſe called Satis, and the Houſe adjoining, ſituate on 
Bully Hill in Rocheſter, &c. and all his Leaſes to be ſold by 
the Mayor and principal Citizens of Rocheſter (in the Will 
named) and out of the Money ariſing by ſuch Sale to pay 100 /. 
to his Brother Edward Watts's Children, and that a Stock of 
Money ſhould be made of the Reſidue, and put out by the 
Mayor, Cc. at Intereſt, which Intereſt and Profits of the Mo- 
ney ſhould be beſtowed in Rebuilding an Alms-horuſe within the 
ſaid City, and other charitable Uſes in the Bill, Gc. 

And he deviſed all his Lands and 'Tenements (except his his Win 
Meſſuage called Satis, and except what was before deviſed for was defe- 
Rebuilding an Alms-houſe, &c.) to the ſaid Mayor, Gc. and his &tive. 
Succeſlors for ever, the yearly Profits to be for Rebuilding an 
Alms-houſe, as aforeſaid, and to provide Flax, Hemp, Tarn, 
and other Materials to ſet the Poor of the ſaid City to 2vork, | 
and for the farther Relief of the Poor and Impotent, as the i 
Laws of this Realm do permit, and made Marian his Wife 7 
Executrix, and died. 

After whoſe Death Marian entered, and ſold the Goods and 
Leaſes appointcd to be ſold, and employed the Money according 

| | Cc- to 
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to the Will, and 8 Years afterwards ſhe married T homas Pa. 
gert, io that her Eſtate in the ſaid Lands (being only for her 
Widowhood) was determined; and then the Mayor and Citizens 
entered and received the Rents and Profits ever ſince, but have 
provided neceſſary Materials to ſet only the Poor of the Pa- 
riſn of St. Nzchulas to work, and relieve them, without any 
Regard to the Poor of St. Margaret's and Strowd, pretending 
that they claim by a Purchaſe from Pagert and his Wife by ay 


This Deed * Indlenture guadripartite, dated 26 April 35 Fliz. made be- 


Was the 
Foundation 


tween the ſaid Pagett and his Wiſe of the firſt Part, the Mayor 


of the Cha- and Citizens, Gc. of the ſecond Part, the Dean and Chap- 


rity. 


ref of Richefter of the third Part, and the Harden, &c. of Ro. 


cheffer Bridge. of the fourth Part; by which the Poor of the 


ſaid City, and the Liberties and Precinits thereof, are pro- 
vided for, but that the Pariſhes of St. Margaret and Srrowd are 
not within the ſaid Liberties and Precinits, and conſequently 
not capable to partake of the Charity; which being now in- 
proved from 367 16 F. 8 d. (as it was at the Time of the Will) 
to 300 J. per Aunum, and upon an Expiration of a Leaſe of gg 
Z7ears of Lands in Chatham, which will expire about 24 Years 
hence, there will be an Addition of 400 J. per Annum more. 

Therefore this Bill prays a Diſcovery of the Stock in the 
Hands of the Mayor, aud that the Poor of &. Margaret's, and 
great Part of Srrozwd which are within the City, and ſo were 
at the Time of the Will, may have a proportionable Share of 
the preſent and future Profits of this Charity. 

It was inſiſted by the Counſel for the Defendants, that tho 
St Margaret's and Part of Strowd were admitted to be within 
the City of Recheſter at this Time, yet by the Will the Poor 
of the ancient City were intended to be relieved, and not the 
Poor of that Part which hath been fence added to the City, and 
cnlarged by Charter, and that the quadripartite Indenture doth 
not mention the Poor of St. Margaret's or Strowd, but the Poor 


of the Liberti-s and Precintts of the City, that is, of the au- 


cient City, and not of the City newly enlarged ; neither was this 
Charity ever demanded by the Poor of St. Margaret and 
S$trowd, till of late. | | 

To which it was anſwered by the Counſel for the Plaintiff, 
that the Rents being a great while but 36 J. 16 8 d. per Aunum, 
and not more, till about ſix Years laſt paſt, it was not worth 
their Conteſt, and that the Will of Vatts had been formerly 


examined in this Court, and found defective, ſo that it was the 


quadripartite Deed which was the Foundation of this Charity, 
which being admitted, | 

The Court declared, that ſo much of St. Margaret's and 
Strowd, which are within the Precincts and Liberties of the 


City, tho' not expreſly named in the guadripartite 1 
3 — ** 
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ſhall be comprehended under the Words Precint?s and Liber- 
ties ; and that the Poor thereof ſhall have a Share of the Cha- 
rity, according to the preſent Revenue and future Improve- 
ment thereof; and decreed the ſame for ever, and referred it to 
ccrtain Perſons to ſet out the Shares and Proportions, 

And that the Mayor of Rocheſter, Oc. for ever hereafter ac- 
count yearly before the. Warden and Compaiiy of Rocheſter 
Bridge, as directed by the quadripartite Deed for all the 
yearly Revenues, Improvements, Receipts, Payments, and other 
Things concerning the Charity. 


—— n 
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———— — 


James Hickſon and others, Plaintiffs. 


Elizabeth Witham, William Witham, John, 
Charles, Thomas Witham, James Orbell, and 
John Skin, Defendants. 
7 Cafe, . Clement Mitham being in his Life-time in- A Writing 
debted to the Plaintiffs in ſeveral Sums of Money, and In feen 
being ſeiſed in Fee of ſeveral Meſſuages and Lands of great ture, but 
Value, did by Indenture dated 8 Decemb. 167 2, and made be- feclared by 
tween him of the one Part, and the Defendants Orbell and Skin be his l 
of the other Part, declare his Intention to raiſe Portions for his Will, and 
Children, and to pay his Debts, and thereby ſettled his Lands 3 
on the ſaid Orbell and Skin, in Truſt to ſell the ſame to make Legacies, | 
Proviſion for his Wife, and to raiſe Portions for his Children, an =_ 
and with the Money ariſing by ſuch Sale to pay to his Wife tore, was de- 
Elizabeth Witham 800 l. and to Milliamiiitham 800 l. and to the creed to be 
Reſt of his younger Children 400 J. apiece, and one third Part ©8999 Will 
of the Remainder of his Eſtate he gave to the ſaid E/;zaberh, 
another third Part to William, and the other third Part to and 
amongſt his younger Children equally between them, and made 
the ſaid Orbell and Min Executor of bis * Mill, to the Uſes * Formali- 


aforeſaid, and ſigned, ſealed, publiſhed and declared this to be ties which 


his laſt Mill in the Preſence of ſeveral Witneſſes, and ſoon at- efential by 
ter he died. Law to the 
very Being 


of a Will, cannot be diſpenſed withal in Equity; but the Law hath not preſcribed in what 
Form of Words the Inſtrument itſelf, purporting a Will, ſhall be made. Therefore any Wri- 
ting, by which the Intention of the Party appears to give or diſpoſe any Thing, and having 
all the Formalities required by Law, as Witneſſes ſigning and ſealing, &c. ſhall amount to a 


Will. Dom. 2 Vol. 18. 


Orbell and Shinn renounce and refuſe to meddle with the 
Eſtate; thereupon Z5zaberh the 2 took out — 
| C 3 with 
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with the Will annexed, and by Virtue thereof poſſeſſed her ſelf 
of the Eſtate. 

And the Creditors having exhibited a Bill againſt her to have 
an Account of the Profits, and that the Eſtate might be ſold, and 
the Money applied to pay them as the Teſtator had directed; 

Elizabeth ſaid, that beſides the Portion of 800 J given to her 
ſhe is intitled to her Dozwer, and the Counſel for the Children 
inſiſt, that the Premiſſes are veſted in Orbell and Skin in Truſt 
to ſell and raiſe Portions for them, and claim the Benefit there- 
of, and that there is no Direction for Payment of Money to the 
Creditors, nor any Truſt raiſed for them. 

And Orbell and Hin renounce, but ſay they are ready to 
execute the Truſt as the Court ſhall direct, being indemnified, 
and having their Charges allowed; and they claim the Benefit of 
this J/ill or Mritius, with the other Creditors, for ſuch Debts 
which they inſiſt are due to them. 

The Court declared this Inſtrument in Mriting to be a good 
Mill, and that Orbell and Skin, the Executors therein named, 
have an Eſtate in Truſt for Payment of Debts of Clement Witham 
deceaſed, and that this Writing eſtabliſhes a Truſt in them for 
that Purpoſe, and decreed the ſame accordingly ; and that they 
execute the ſaid Truſt, and ſell the Lands appointed to be ſold 
for the Payment of the ſaid Debts; and that Elizabeth account 
for the Rents and Profits received by her ſince the Death of her 
Husband, and that the ſame, and the Money ariſing by Sale of 
the ſaid Lands, be applied in the firſt Place to pay the Debts of 
the Creditors, whe are to prove ſuch Debts before the Maſter 
within ſix Months, and contribute towards the Charge the 
_ Plaintiffs have been at in Relation to the 'Truſt, or elſe they ſhall 
be concluded. 

That the Debts upon Bonds ſhall have no Preference to Debts 
upon ſimple Contract, but muſt be paid equally; and that after 
Debts paid the Surplus ſhall go to pay Legacies; and if any 
Thing remains after Legacies paid, the ſame ſhall be diſtributed 
between Elizabeth and her Children; and that if the Money 
raiſed by Sale, (5c. ſhould not be ſufficient, then the Creditors to 
be paid in Proportion, as far as the ſame will extend. 

The Counſel for the Defendants prayed Time to ſhew Pre- 
cedents, this Decree being, that Debts by Bond or by ſimple 
Contract, which do not charge the Lands, ſhall be paid other- 
wiſe than this Deed or Will directs, by which the Truſt was cre- 
ated, and whether, as this Caſe is, the Plaintiffs ought to be let 
for their Debts before the Defendants. | 

And Time being given for that Purpoſe till next Eaſter Term 
and no Precedents being then produced, the Court confirmed 
the Decree, withthis fartherOrder, that the 'Truſtces ſhall have their 

Charges 
2 
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Charges 7 ſhall be put unto in executing the 'Truſt, and to 
be protected, Gc. 


— 


The Lady Katharine Jacob, Widow, Plaintiff. 
John Thasker, Gent. Defendant. 


IR John Jacol, in Conſideration of the Marriage of Ka- 
tharine the now Plaintiff, with Sir 7ohn Jacob the Son, 

and of 4ooo /. paid as her Portion, they the ſaid Father and 
Son, and one Robert Jacol, did, by Indenture dated 26 April 
1664, ſettle the Manor of Stanſted, and other Lands in the Bill 
mentioned of the yearly Value of 500 J. on the Son for Life, 
and after his Deceaſe on the ſaid Katharine for her Life for 
her Jointure, and covenanted that all the Premiſſes were worth 
600 l. per Anmum. | 

After the Death of the Husband, one William Harborne and 
Mary his Wife, as Executrix of David Marſhal, having ob- 
tained a Judgment againſt Sir John Jacob the Father, he the 
ſaid Harborne, in the Year 1664, died, having made another 
William Harborne and Nicholas Marſhall his Executors, which 
ſaid Nicholas agreed with one Chllett, that he ſhould have the 
Benefit of the ſaid Judgment, but in Truſt for one Bradborne. 

Afterwards, in the Year 1665, a Scire facias was brought by 
the ſaid William Harborne and Nicholas Marſhal to revive 
this Judgment, and an Elegit ſued forth in Trinity Term in that 
Year, and all the Jointure-Lands, upon an Inquiſition taken, 
were delivered in Execution at 100/. per Annum, and the 
Moiety extended, and the Reſt of Sir John Jacob's Lands 
were-told. 5 

In Mich. Term following, Edward Jeon, as Leſſee of Har- 
born and Marſhal, brought an Ejectment, and recovered the Poſ- 
ſeſſion ; and in April following the ſaid Marſhal, Collett, Brad. 
borne and Fevon, by the Conſent of Sir 7ohn Facob, aſſigned 
this Fudgment and Extent to oue Waddington, in Truſt for 


John Thaskor the now Defendant, and in Conſideration of Who bad 


400 J. which he agreed to pay (at the Requeſt of Sir John Fa- the Joinure 


before he 
brought this 


cob, to Bradbornue and Collett, who had an Intereſt in the ſaid 
Judgment; and that accordingly 250 J. was paid to Bradborue, 
and 250 J. to Collett. 

The Defendant John Thasker, lent Sir John the Son ſeveral 
gums of Money, in Conſideration whereof he granted to the 
Defendant a Leaſe cf the Premiſſes, (now extended) and other 
his Lands in Eſſex for 21 Tears, to commence from 26 March 

| I 669 


Notice of 


Judgment. 
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1669, and gave him a Judgment for 800 J. for better ſecuring 
the Payment of the gd . | 1 

In May 1670, the Tenants attorned to the Defendant Ta, 
ker, who had the Poſſeſſion by Virtue of his Leaſe; and it was 
agreed between the Defendant and Sir John Jacob, that the 
Rents and Profits ſhould be applied by the Defendant towards 
Satisfaction of the Money, for which the Leaſe and this /econd 
Judgment were given. 

In June 1673 it appeared, upon an Account then taken, that 
the Defendant had then received 199 J. and more towards the Mo- 
ney ſecured by the ſaid Leaſe and ſecond Judgment, which Ac- 
count was allowed and ſigned by Sir ohm Jacob. bs 

And the Defendant afterwards 13 that he ought not to 
account but from that Time, and that all the Rents which he 
received before that Time were due to him; ſince which he hath 


received only 100 J. more than his neceſſary Disburſements. 


It appearing to the Court, that the Defendant Thasker had 
Notice what Lands were ſettled on the Plaintiff in Jointure, 
(who now brought her Bill to diſcover Incumbrances, and to 
clear the ſame) and that he had ſuch Notice before he purchaſed 
the Aſſignment of the Judgment, and that he entered on the ex- 
tended Lands by Virtue of Harborne's Judgment, and the Aſ- 
ſignment thereof, and the Extent in 1670, and that the Tenants 
attorned to him upon that Account ; therefore he ought to re- 
ceive the Profits of the extended Premiſſes under that Security, 
till the 400 J. with Intereſt and Coſts. are paid. 

But that the Leaſe and the ſecond Judgment, and any Agree- 
ment made between the Defendant and Sir John Jacob, or any 
other Perſon, ought not to prejudice the Plaintiff 's Jounure; 
and that the Rents and Profits of the extended Premiſſes ought 
not to be applied to any other Account than the Satisfaction of 
the ſaid 400 J and that the intrinſick yearly Value of all the 
Premiſſes, ſince the Defendant entered, in May 1670, ought in 
the firſt Place to be applied towards the Satisfaction of the ſaid 
400 J. and Intereſt and Cots, and that if the ſame is not ſuffi- 
cient, then the Jointreſs muſt make it good. 

But if it ſhall be more than ſufficient, then for ſo much thereof 
as hath been received ſince the Death of Sir 7ohn Jacob the 
Son, the Defendant ſhall be accountable, and pay it to the 
Plaintiff at ſuch Time and Place as the Maſter ſhall appoint, all 
which was decreed accordingly. 5 

And an Injunction awarded to ſtay Waſte. 


Ayray 
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Ayray and others, P lainti fs. 


Bellingham and others, Defendants. 


* 


HE Plaintiffs were ciſtomary Tenants of the Manor of Commiſſion 
T S. H. and ſeiſed of ſeveral Copyhold Lands of Inheritance — eel 
held of the ſaid Manor, deſcendible from Anceſtor to Heir, and ſons, to ſet 
that by the Cuſtom thereof they are to enjoy the Timber-T rees 3 
and Mood, ſtanding and growing upon their reſpective Copy- Wood Pax 
hold Lands, without Control of the Lord of the Manor, but the Copy- 
that the Defendant Bellingham hath fold, cut and diſpoſed the 3 5 * 
Woods and Trees growing on the Lands of the Plaintiffs to who elaim 


the other Defendants, who have cut down and deſtroyed the ach * 


ſame. | 1 | : Cuſtom, 
The Defendant claimed the Right of the Timber-Trees as 


Lord of the Manor, and that the "Tenants had only the Privi- 
lege to cut the old and decayed Wood for Fuel for their ne- 
ceſſary Uſe, and not other Wood than for neceſlary Repairs, 
and that not without Licenſe of the Lord of the Manor. 


The Court directed, that a Commiſſion iſſue to certain Com- 
miſnoners in the Country, to be named by the Six Clerk, (5c. 
if the Parties cannot agree to ſet out ſufficient Timber and other 
Wood upon the Premitles, for all Manner of Boots aud Eſto- 
ers, according to the Cuſtom uſed within the ſaid Manor, 
and that the Plaintiffs, their Heirs and Aſſigns have Liberty to 
take and uſe the ſame according to their reſpective Intereſts, 
and the Commiſhoners are to ſee ſufficient ſet out, and to be 
left ſtanding and growing on the Premiſſes both for preſent and 
future 'Time, and that the Defendants are not to meddle with 
what ſhall be ſet forth; and that the Reſidue of Timber and 
Wood, after ſuch ſetting forth, ſhall be to the Lord of the Ma- 
nor and his Heirs, 


Martha 


. A 
— E — o = 


— - — « 


_ <> - OW n — 
, — HY net > nn ee on = = > 


— — ſ—ä— 


n 2 — — 


— — 


— F ˙ ö —ꝰ᷑ ——— ST ER LEY 1 * — 
r oY OB DOG A tenet "mm ar ů — — 


—— — 
— 2 


n 


— l » — — 
£ — 
— —— n 7 — . —  — —  — ——— ——————— — — — 
= = = - * 


> — 


— - 
— 


** - — 


— . , , . .. res 


NZ— — — 


— 
PPTP —T—T—— Woe en I Oe CR A. A 
— — 8 = — — — - d 8 


—̃ —— 
» Ars * 


» — — 5 - - — W 
* — ——— — —2—æf⏑—ẽ——ꝛ oth Au eb 


200 Term. Hill. 27 Car. 2. Anno 1674-7. 


Martha Corcellis, Widow, and James and Richard 
Corcellis Infants, by the ſaid Martha their Guar- 
dian, Plaintiffs. 


John Corcellis, Gent. Defendant. 


Bill tobe F HIS Bill was brought by the Plaintiffs to be relieved a- 


relieved a- gainſt an Action brought againſt them by the now Defen- 
gainſt an . 22 ; : a 
Action dant, tor detaining the Infants from him who is their Guardian, 


brought by and to have an Account of the real and perſonal Eſtate 
a Guardian 


for detainins Of Nicholas Corcellis their late Father, and Husband of the 
Infants, an Plaintiff Martha. | 


to have an 
Account of the Rents and Profits of the real Eſtate; the Defendant pleads, that the Guar- 


dianſhip was deviſed to him; and that he is the Remainder Man in Tail, if the Infant ſhould 
die without Iſſue. The Plea was allowed. | 


The Defendant 7h Corcellis, as to fo much of the Bill 
which concerns his Proceeding at Law againſt the now Plaintiff 
for detaining the Infants from him, and demanding an Account 
of the Rents and Profits of the Lands, &5c. and of the Deeds 
and Writings in his Cuſtody relating to the fame, and an Ac- 
count of the perſonal Eſtate of the ſaid Nicholas Corcellis, 
Hie pleads, that the ſaid Nicholas Corcellis did, by his laſt 
Will, deviſe to the Plaintiff Richard Corcellis, (his Son) and 


to the Heirs of his Boys Ic. all his Lands, Oc. and that if he 


ſhould happen to die before the Age of 21, or at any Time 
aſter, without Iſſue of his Body, then to this Defendant and his 
Heirs; and that he deviſed the Guardianſhip of his ſaid Son, 
and the Management of his Eſtate to this Defendant, and at- 
ter other Legacies, he gave 10 f. to the Plaintiff Martha, to 
bar her from all other Claims of his perſonal Eſtate, and made 
this Defendant Executor. | 

The Court allowed the Plea, but that the Plaintiff be at Li- 


berty to reply, and to proceed to a Hearing, the Court de- 


claring, that if upon the Hearing the Will ſhould be diſproved 
or ſet aſide, the Defendant ſhould perfect his Anſwer upon In- 
rerrogatories ; and Coſts in the mean Time were ſpared. 


The 
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The Earl of Bath, Plaintiff. 
Hir Eliab Harvey, Defendant. 


HE Defendant's Father being ſeiſed in Fee of ſeveral Ma- Contract 
nors and Lands in the Veſt of England, great Part thereof 2 br an 
* was for many Deſcents in the Anceſtors of the Plainticf; and the ogy oa 
pre:ent Earl being deſirous to reſtore the fame to his Family, did chaſer, »hich 
for that Purpoſe employ one R. Zareaay, to contract with the J8f"* Gel 
# Defendant's Father for the ſame, and to take up Money for the Purchaſe was 
* Purchaſe thereof; and accordingly the ſaid 7Zarway borrowed r 
Sir R. Coningsby a conſiderable Sum of Money at Intereſt ; and As te 
about February 1660, he contracted with the Father of the De- died, but his 
Z {endant for the abſolute Purchaſe of the ſaid Alanors and Pre- ne" ron 
miſes, and Articles were executed between them, that upon 7ar- ecute a Con- 
43's Payment of 320c/. to the Father of the Deſendant, he and veyanec. 
his Heirs ſhould convey the Premiſles to the ſaid 7armway and his 
Feirs, or to ſuch other Perſon and his Heirs as Zarway ſhould 
appoint. : 
feeds the Father of the Defendant died, and he the 
ſaid Tarway having paid to him in his Life Time, and to the 
Defendant himſelf ſince the Death of his ſaid Father the Sum of 
2000/. which ſaid Sum was Part of the Money which was bor- 
rowed as aforeſaid; and depoſited in the Hands of the ſaid 7ar- 
way, by Sir MH. Coningsby, for the Uſe of the Plaintiff, and 
which hath been ſince repaid to him by the Plaintiff. 

After the Articles were executed as aforeſaid, and after Pay- 
ment of the ſaid 2000 J. Tarmway entered into other Articles with 
the Plaintiff, dared in July 1664, by which he covenanted with 
the Plaintift to procure the Defendant Sir Eliab Harvey, to 
convey the Premiſles to the Plaintiff, and his Heirs, but before 
ſuch Conveyance was made, he the ſaid Zarzay died indebted 
many thouſand Pounds more than he was worth. 

After whoſe Death Themas Coningsby, Eſq; adminiſters as 
principal Creditor ; and thereupon the Plaintiff applied himſelf 
to him, and to Sir H. Coningsby, to procure the Defendant Sir 
Eliab Harvey, to execute ſuch Conveyance as aforeſaid, ac- 
cording as 7arzway had by Articles with the Plaintiff agreed to 
do; and thereupon both the Coningsbyes did acknowledge, that 
the 2000 J. was paid, and Sir Henry Coningsby promiſed, that up- 
on Payment of the Refidue of the Purchaſe-money to the Deſen- 
dant Sir Eliab Harvey, he would procure him to convey the 
Premiſles to the Plaintiff, before the End of Trinity-Term cnſu- 
wg; and Tho. Comingsby by a Writing under his Hand, dated 
15 July 1688, declared that the 2000 J. paid by Zarway, 5 the 
| D d ar- 
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Harveys was the proper Money of Sir Henry Coningsby, and at. 

tually repaid to him by the Plaintiff; and that 2arway's Contra 

was made on the Plaintiff's behalf. 

And it appearing that 7arway did not pay all the 2000 J. x 

once, but at ſeveral Times, and that Sir E/iab Harvey ſued hin 
* The De. for the ſame ; and that the Plaintiff had now procured the 'Te. 
fendant in nants to attorn to him, and had received the Rents ; the * De. 
this Caſe was fendant did offer that upon Payment of the remaining Part of the 
hon dy _ 3200/7, and Intereſt and Coſts in the ſeveral Suits aforeſaid, and 
Civil Law, in this Suit, he would convey the Premiſſes according to the origi. 
the Validity nal Articles made between his Father and the ſaid Zarway, with 

a Diſpoſi- n ; | - 

tion by Warranty and Covenants therein contained; and to be indem. 
which an nified from Tarways Heirs, and from the Coningsbyes, and from 
care , all Coſts he ſhall be put to, until a perſe& Releaſe or Convey- 
that it be ance ſhall be procured from them. 
Perſon 8 hath Power to diſpoſe, and in whom ſuch Power doth not meet with any Obſtacle 
by his being under any Incapacity, Dom. 1. Vol. 597. 


All which was decreed accordingly. 


3 


\ 


o 


William Galle Adminiſtrator of John Gourney, 


Plaintiſf. 
Thomas Greenhill, Defendant. 
amy og HE Plaintiff as Adminiſtrator of John Gonrney, exhibited 
Executor. 1 his Bill againſt Greenbill the Defendant, to have an Ac- 


wo ary pong count of the Eſtate of his Father Henry Greenhill, to whom the 
tee by the laid Fohn Gourney and one John Greenhill were Executors, and 
Will of the the ſaid Gourney was likewiſe a Legatee. 

eſtator, ex- 


hibited his Bill, to which the Defendant demurred for want of proper Parties. 


The Defendant 7h. Greenhill demurred, for that his Brothers 
George and Henry Greenhill who are Legatees by the ſaid Will, 
and are charged by the Plaintiff to combine with this Defendant, 
are not made Parties to this Bill. 

The Court allowed the Demurrer with the ordinary Coſts of 
five Marks. 


John 


. 
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John Hole, Plaintiff. 
Chriſtopher Harriſon, Defendant. 
And 

Chriſtopher Hartiſon, Plaintiff. 


John Hole, Sir Thomas Player, Thomas Gilpin, 
Robert Jones, Thomas Tayler, and Anne his 


Wife, Defendants. 


HE Bill of Hole was a Certiornri Bill; the Caſe, fſ. the Two were 


Defendant Robert Jones, who was one of the Executors of bound in a 
Tho. Diamond, being to give Security to the Chamber of Lon- ſance one 
don, to pay 195 J. for the Uſe of Geo. Diamond an Orphan, and was ſued and 
Son of the ſaid Thomas, did procure the Plaintiff 7ohn Flole, to- wo >wwhoag 
gether with one Hutchins and the Defendant Harriſon, to be ther was de- 
bound with him as Sureties to Sr T ho. Player, the Chamberlain 388 
of London, in a Recogniſance dated 20 April, 17 Car. 2. for of 8 
the Payment of the ſaid 195 J. to the ſaid George Diamond, at tion. 


his Age of tventy-one Tears, or Marriage; and if he died be- 


fore, Gc. then to pay the ſame to whom it ſhould belong; and 


r. ſaid Jones gave Harriſon a Connterbond to fave him harm- 
e's. 

George Diamond died before ttwenty-one, or Marriage, and 
then this Money became payable to the ſaid Rob. Zones, and to 
ante} pages Perſons who were Executors of the ſaid T ho. Dia- 
mond, 

Harriſon, who was bound in the ſaid Recogniſance with Hole, 
prevailed with the Chamberlain to ſue Hole, pretending that the 
Money, upon the Death of the Infant, was payable to the De- 
tendant G7/pin; and thereupon the Chamiber/ain proceeded, and 
got Judgment, which Jones would have prevented, if he had 
been at Liberty, but he was arreſted by Harriſon on the ſaid 
Chunterloud, who 97% udgment, and took his Body in Executi- 


on; and yet the ſaid 2 brought a Bill in the Lord Mayor's 


Curt, to have a Moiety of the Money payable on the Recog- 
iſance, alledging that Hutchins was dead; and that the Cham- 
berlain had taken him the ſaid Harriſon in Execution upon the 
Recogniſance, and that he had paid the Money; thereupon Hole 
exhibited his Bill, and prayed to have the Proceedings there to 
be removed into this Court, and that he might be relieved, 
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Jlarriſou by his Croſs Bill prays, that ſince he had paid 260 J to 
ſatisfy the Judgment obtained againſt him upon the ſaid Recogni- 
ſaiic-, and that Jones 2was dead inſolvent, that he may be paid 
by ole, a Moiety of the ſaid 260 J. with Damages and Coſts, 
which was decreed accordingly. 

And it appearing that the 1957. did not belong to Giipin, to 
whom it was paid, but to the ſaid Zones, and other the Execu- 
tors of T ho. Diamond; therefore upon Holes paying a Moiety of 
the ſaid 260 J. to Harriſon, it was now ordered, that he ſhall af. 
ſign the ſaid Decree, and the Benefit thereof to Hole, with Autho- 
rity to proſecute Gi/pin, to enforce him to pay what Hale had 
paid to Harriſon with Intereſt and Coſts ; and J to indemnify 
Harriſon againſt Gilpin, by proſecuting him in Harriſon's Name. 


Huddleſtone, Plaintiff. 
Asbugg, Defendant. 


Bill to be HIS Bill was, to be relieved againſt a Bond entered into by 
wet a- the Plaintiff's Father, and Judgment thereon obtained againſt 
— the Plaintiff, who was his Heir at Law, ſuggeſting that the ſame 
irregularly Was long ſince ſatisfied, and irregularly obtained. 


the Defendant pleaded, and demurred, both which were allowed. 


The Defendant pleaded the ſaid Judgment, and likewiſe de- 
murred, for that if the Judgment was irregularly obtained as ſug- 
geſted in the Bill, tis examinable only in that Court where it was 

obtained, and not in this Court. 

The Court allowed both the Plea and Demurrer. 


Sibill Holland, Widow, Plaintiff, 


Hir Thomas Bludworth, and Henry Parker, 
Defendants. 


233 ” Hs Bill was, to diſcover the Title of Sir T ho. Bludworth 
to the De- to the Lands now in Queſtion, in regard he claims by a 


fendant, be- Conveyance from the other Defendant Henry Parker, or one 


ing a Mem- ; , a 
ber of Par. Jobm Sick/emore in Truſt for him; and which Conveyance was 
liament, on 


purpoſe to prevent the Plaintiff from proceeding at Law, by his Privilege, Sc. 


I made 


-- 
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made to him, being a Member of Parliament, on purpoſe to hin- 
der the Proceedings at Law by his Pricilege. 

To which Sir Tho. Bludzworth by Plea ſays, the Defendant 
Parker did mortgage the Premiſſes to him, to ſecure the Pay- 
ment of a conſiderable Sum of Money not yet paid; and fo diſ- 
covers nothing of which the Plaintiff had prayed a Diſcovery as 
to his Eſtate, Title, or Intereſt, in the Premiſes. 

But the Court over-ruled the Plea, and ordered him to anſwer 


the Bill. 


John Hellam, Plaintiff. 
John Grave and others, Defendants. 


1 Caſe, / the Plaintiff by his Bill makes a Title to the Lands Bill to dit- 
therein mentioned, as Heir to his Father, which he con- cover a Title 


veyed to the other Defendant ard, and gave him collateral Secu- wage wh 


rity , but that the Defendant Grave now pretends a Title to the dant pleads 


Premiſſes from the Plaintiff's Father, by a Relea/e, or ſome Con- : TN or 
veyance of the ſame, and of which a Diſcovery is now prayed. the Plaintiff 


. himſelf, and 
a Verdict at Law obtained againſt the Plaintiff's Title upon a full Evidence, and demurs as to 
the Diſcovery of the Purchaſe-Deed. 


The Defendant Grave by his Plea ſets forth the Date of the Deed, 
and that the Plaintiff himſelf did thereby for a valuable Conſide- 
ration convey the Premiſes to his Father, who conveyed the ſame 
to this Defendant; and then he ſets forth a Verdict obtained upon 
full Evidence, upon the ſaid Title againſt the now Plaintiff's Ti- 
tle, and pleads the ſame in Bar thereof, and of all other Demands 
in the Bill, 

And as to the Diſcovery of the Deed of Releaſe, he demurs, it 
being the Plaintiff's own Act which will ſerve only to give 
him and the other Defendant JY/ard, an Advantage to impeach 
the ſame if there ſhould be any Defect in the Body of the Deed, or 
in Form of executing thereof ; and to diſcover the Names and 
Habitations of the Witneſſes, would be to give the Plaintiff and 
the other Defendant JYard, an Opportunity of tampering with 
them, in order to ſtifle their Evidence. = 

The Court allowed both the Plea and Demurrer. 


Term 


Termino Paſchz. 
27 Car. 2. 167. -M 


Cornelius Degelder, Plaintiff. 


William Depeiſter, Merchant, and Suſan Mon- 
day, Widow of Edward Monday, Defendants. 


Contract a- Ball being Captain of a Ship called the Succeſs of London, 
out bb pl and then living at J/oodbridge in Suffolk, and having em- 
Ship, in ployed Edward Monday the Defendant's Husband to 
which there build that Ship for him, became thereby indebted to the aid 
take by che Monday in ſeveral hundred Pounds, who preſſing Payment there- 
| Negligence of, the ſaid Ball applyed himſelf to the Plaintiff to lend him 200/, 
| 33 propoſing for his Security a Bill of Sale of the ſaid Ship, with a 
fified by a Condition of Redemption upon the Payment of the Principal and 
Decree. Intereſt, affirming there was no Pre-engagement, and that this 

was the - firſt Bill of Sale. 
This Writing was to be ſealed at the Notary's Office, where 
Monday was to make a Bill of Sale of the Ship to Ball, thereby 
to enable him to make another Bill of Sale thereof to the Plain- 
tiff to be ſealed at that Time, the one immmediately after the 
other, at which Time Monday importuned the Plaintiff to lend 
him 200 J. more, and agreed that the Plaintiff ſhould have the 

firſt Bill of Sale. 

The Notary prepared an abſolute Bill of Sale from Monday t0 
Vall, and another from Ball, to the Plaintift, and a Defeaſance 
by it ſelf in another Paper with a Clauſe of Redemption, reſpect- 
ing both the Bills of Sale, but at Ba//'s Requeſt, the Condition 
of Redemdtion was afterwards inſerted in the Bill of Sale it ſelfto 


the Plaintiff, (being writ over again, (/z,) to be void upon 


Payment of 400/. to the Plaintitl, and the Premium then a- 


greed on. 

But by the Negligence of the Notary, inſtead of Monday's ma- 
king a Bill of Sale to Ball, he made a Bill to Monday to ſecure 
the Payment of 400 J. and this was dated before his Bill to the 
Plaintiff, ſo that thereby Monday had the 400 J. and the Ship 


likewiſe in Poſſeſſion; and the Plaintiff had only a Bond of Too l 
1 or 
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for his Security, which was given to him by Ball, and dated 24 


aur 1670, conditioned to pay 440 J. as therein mentioned; 
and 13 J. 6s. 8 d. Allowance for every Month after the laſt Day 
of Fanuary, not exceeding fix Months; and upon theſe Terms 
the (Plaintiff ſuppoſing he had the firſt Bill of Sale,) did at Batl's 
Requeſt advance 200 1. more. 

Aſterwards Monday affirming, that Ball made a Bill of Sale to 


him on the ſame Day that he made another to the Plaintiff, and 


the ſaid Monday being indebted to the Defendant Depeiſter, 
made a Bill of Sale of the Ship to him, conditioned on Pay- 


Payment of a greater Sum than was due to him from Pall. 


Depeifter knowing what Money the Plaintiff had advanced, 
and that by the Agreement he (the Plaintiff) was to have the firſt 
Bill of Sale, they both agreed to go to WWoodbridve, and arreſt 
the Ship; and that the Charges of the Journey ſhould be firſt paid, 
and afterwards the Plaintift's Debt by the Money ariſing by Sale 
of the Ship. | | 

Accordingly the Plaintiff at his own Charge took out an Ad- 
miralty Proceſs, and then Monday agreed to fell his Bill of Sale 


to the Plaintiff, for which he was to pay 100 J. in ſix Months, 


and 404. at the Sale of the Ship, or her Arrival at London; but 
after this Agreement, Depeiſter (without the Conſent of the Plain- 
tiff,) got Monday to aſſign his Bill of Sale to him, contrary to the 
aforeſaid Agreement, and refuſes to let the Plaintiff have any Be- 
nefit thereof, tho' he offered to pay Depeiſter a Moiety of what 
he paid to Monday. 

The Defendant Depeifer pretends that he did not know of any 
Precedent Bill of Sale, but that Monday owed him 290 J. and 
owns that he agreed to treat with Monday, in Conjunction with 
the Plaintiff, but that they could not adjuſt the Terms ; thereup- 
on he treated ſingly with him, and paid him 193 J. for his Inte- 
reſt in the Bill of Sale, and that he is now poſſeſſed of the ſaid 
Ship, and hath laid out 44 J. ros. in Calling, Pitching, and 
Oaker, and other Sums, in all amounting to 563 J. which he ex- 
pects with his Damages, and Coſts of the Aſſignment, Letter of 
Attorney, and 60 J. ſpent in the Court of Admiralty ; otherwiſe 
that the Plaintiff be excluded, ſince he (this Defendant) purchaſed 
a prior Title to ſecure his own. 

The Court decreed, that the Charges of preſerving the Ship, 
ſhall be deducted and paid in the firſt Place, out of and by the 
Money for which ſhe ſhall be ſold. 


And afterwards the Reſidue of the Money ariſing by ſuch 


Sale, (2iz.) 400 J. Part thereof ſhall be paid to the Plaintiff, 
the ſame being due to him by the Bill of Sale of Ball, _ 


re with the Pramium, and other Incidents in manner fol- 
owing. 


4 That 


| 


| 


\ — 0 C . „. 720 » 
«4 —— B — wer, — — — — —- — 
my 


I £ K. +, - 
3 YE Gori pay. 


= — ͤ EE OI 


. 


* 


208 


Term. Paſch. 27 Car. 2. Anno 16757. 


Plea of a 
Purchaſe for 


a valuable 


Conſiderati- 


on allowed. 


ff. That 193 J. be paid to Depeiſter for the Purchaſe of Mon- 
day's Intereſt, and 2901. lent by him the ſaid Depeiſter to Ball, 
on a quarter Part of the ſaid Ship. 

The Overplus to go to ſatisfy the 200 J. which the Plaintiff lent 


to Ball, ſo tar as it will extend. 
And that if the Executors have any Aſſets, the ſame ſhall be 


applyed towards the Payment of the 100 . to the Plaintiff, 

which he lent to Monday, or fo much thereof as ſhall remain un- 

paid. | 

3 the Maſter may have a Commiſſion to examine Witneſles, 
c. | 


William Gough, Plaintiff. 
George Stedman, Defendant. 


HE Caſe, . one King ſton being ſeiſed of Lands held by 
Copy of Court-Roll of the Manor of Stratton in the Foſſe in 
Somerſetſhire for three Lives, and of certain Coal Mines called the 
Holmes or Gott, Parcel of the ſaid Manor did by Indenture, 
dated 9 Zune 1664, in Conſideration of 25 J. paid to him by the 
Plaintiff Gogh, and of 100/. per Ann. to be paid to him during 
his Life, grant all his Eſtate and Intereſt therein, (being two 
Parts in three) to the Plaintiff ; and that the Defendant Sredman, 
by certain Articles made between him and King ſton, was to have 
the other third Part; but he pretended to have a Grant of the 
whole before the Conveyance made to Gough the Plaintiff, and 
had Poſſeſſion of the whole, though he was entitled but to one 
Part in three. RE 
The Defendant diſclaimed as to Part called the Barrow, and 
as to the other he pleads, that 4 May 1664, he for a valuable 
Conſideration purchaſed 72wo Parts of the Premiſſes which the 
Plaintiff now claimed, and had a Conveyance thereof executed to 
him accordingly, which he quietly enjoyed and worked in the 
Mines till they were filled with Water; and that his Title ought 
not to be now impeached, the rather for that without his Stock, 
which was 1000/. the Place (being worth little when he purcha- 
ſed it,) could not be worked for Coal, and that he had no No- 
tice of the Plaintiff's Pretence when he purchaſed, G. 
The Court allowed the Plea, and diſmiſſed the Bill. 


4 


John 


r 


. 


John Evans by Bill of Review, Plaintiff. 


William Canning, Son and Adminiſtrator of Ri- 
chard Canning, Defendant. 


HIS Caſe was upon a Bill of Review, and upon the De- Bill of Re- 
E fendant's Plea and Demurrer. view; the 


| Defendan 
. By a former Decree in T. rinity-Term 1688, Richard Can- pleads the 
ning the Defendant's Father and Inteſtate, being Plaintiff in that 


ormer De- 
Cauſe againſt Vin. Canning and the now Plantiff Frans, in which and — 3 
Cauſe the ſaid Rich. Canning ſet forth, that the Anceſtors of Phj- led, and 
lippa his Wife, for above one hundred Years paſt, had been poſ- y-_ _ 
ſeſſed of Leaſes of the Tithes of the Lands in that Bill mentioned, rors in that 
held of Chriſt-Church College in Oxford, which came to his Decree. 
ſaid Wife, and was by him and her ſurrendered; and that Dr. 
Reynolds then Dean, and the Canons of Chriſt-Church, did in the 

Year 1649, grant the Premiſſes to them for 21 Years. 


That the {aid Richard received the Profits thereof for 4 or 5 * A Leaſe 


Nears, but being indebted to his Brother Vm. Canning, be de- depoſited in 


; . a | the Hands of 
poſited the Leaſe with him for his Security; and he by a Wri- another to 


ting acknowedged the Receipt, and promited on Payment to de- ſecure the 


; ; Payment of 
liver it up uncancelled. Money bor- 


| | rowed. 
This Depoſitum 1s properly a Pawn, which Word in the Civil Law is indifferently uſed, 


and in the ſume Senſe with the Word Mortgage, the one being applyed to moveable 
Things which are put into the Poſſeſſion of the Creditor ro ſecure ſome Engagement, and the 
other ſignifies the Right acquired by a Creditor upon immoveables appropriated to him by his 
Debtor, though he is not put into the immediate Poſſeſſion thereof. Dom. I. Vol. 347. 


In the mean time Richard endeavoured to ſell his Intereſt, 
and Milliam was willing to Purchaſe Part of the Premiſſes, but 
would have a new Leaſe from the College, and no Aſſignment 
from Richard; and thereupon the old Leaſe was ſurrendered ; 
and by Agreement the Tithes were to be proportioned between 
three Perſons, (gg.) between Richard, William, and one Street 
another Creditor of Richard, and accordingly Dr. Owen, and 
the Canons by their ſeveral Indentures, dated 27 Feb. 1653, de- 
mited the ſaid Tithes in ſeveral Proportions, (or.) one third Part 
to Van. Canning, another to Street, and the third to Richard 
and his Wife for 21 Tears, they to pay a Moiety of the whole 
Ns and accordingly they ſeverally entered and enjoyed their 

arts, | 

But Vin. Canning and the ſaid Street, the two Creditors of Ri- 
Hard, under a Pretence to have Accounts ſettled, got Richard's 
Leaſe into their Hands, and afterwards Richard ſold the Tithes 
of O. being Part of his Proportion, and then aſſigned his Leaſe to 
his Brother IVilliam, in Truſt to account and to pay what Wy 
Ee ue 
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due to him, and upon Payment thereof, the ſaid Aſſignment was 
to be delivered up to Richard to be cancelled. 

But all theſe Tithes being formerly the Eſtate of the Mar. 
gueſs of Worceſter, who was diſpoſſeſſed in the Rebellion, and 
not ſuffered to renew; afterwards when the King was reſtored, 
the Leaſes granted by Dr. Orden were made void. 


* 
MON... AAA f - 


And it was by Act of Parliament provided, that the Executors MY ; 
or Adminiſtrators of the ſaid Marqueſs, miglit grant new Leaſes t! 
for ſo long Time as the College might by Law grant Leaſes, = - 
allowing the Tenants what they had paid for? Fines, and they di- 5 
counting for the Meſne Profits. =_ < 
Purſuant to that Act, the College made a Leaſe to one Ca- 7 
ford, in Truſt for the Marqueſs who entered and enjoyed theſe 
Tithes, and received the Rent for three Years together ; and then St 


propoſed to fell his Intereſt to Richand and Milliam for 500 l ] 
and 100 J. the Fine, which he had paid to the College, and 216/, = 
Arrears of Rent with Intereſt, for the two laſt mentioned Sums, 1 
to all which Richard agreed, but being prevented by Sickneſs [MY 7 
he entruſted his Brother. Milliam to raiſe Money to pay the Mar- F 
queſs, who dealing with the Plaintiff Erans, did accordingly pay 
the Marqueſs, and took a Conveyance from him and Caf of WE t 
all their Right, Gc. whereupon they entered and received the * / 
g 
f 


Protits. 
And Milliam, pretending that the Aſſignment which Richard 
had made to him was real, prevailed with the College to take in 
the Marqueſs's Leaſe, and to make a new Leaſe to him of all the 
Premiſſes, and by that means to defraud Richard, who there 
__ prayed a Diſcovery of the Title, and an Account of the [ME 
Profits. | 
Milliam denyed the Truſt, and Evans confeſſed that a new [MT |} 
Leaſe of the Premiſes was mortgaged to him by Milliam, to ſe- WE 
cure the Repayment 1100 J. at the End of the two Years with {WY | 
Intereſt half yearly, which was borrowed of him to pay the 
Margueſs, and the Arrears due to the College, and for renew- 
ing the Leaſe; and that when he lent the Money, he had no No- 
tice of Richard's Claim, yet upon Payment, (5c. he would real [KY 
ſign as the Court ſhould direct. | _— 
The Decree in this Cauſe was, that Richard ſhould pay his | 
proportionable Part of the Money which was paid to the Mar- 
gueſs, and to the College, upon renewing the laſt Leaſe, and that 
the then Defendant Milliam, and the now Plaintiff Evans diſl- I 
counting the Profits, ſhould reaſſign their Intereſt in the 'Tithes, 
free from all Incumbrances by them, unleſs upon the Service ofa Rt 
ſubpena they ſhould ſhew cauſe to the contrary. | = 
uly 22 Anno 23 Car. 2. Evans for cauſe ſhewed, that 
when he firſt lent his Money, he had no Notice of Richard's 
Claim, nor of any Truſt whatſoever ; Milliam affirming the ry 
3 miſſes 


i 
/ 
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miſſes to be his own, and free from any Incumbrances; and that 
ſometime afterwards Milliam paying him the Money, he joined 
with him in a Conveyance of the * Premiſes to one Pigott; and 
prayed that he might not be involved in the Account between R- 
chard and William the two Brothers. — 

But Evans having received his Money, and aſſigned the Pre- 
miſſes to Pigott pendente lite, and without Leave of the Court, 
the former Order was made abſolute, ſaving that J/i/liam ſhould 
account for the Profits which he or his Afigns had or might 
have received; ànd that the now Plaintiff Fzans ſhould account 
for what he or his Aſſigns had received, and ſhould convey as 
formerly decreed, (5c. 

The Maſter made his Report, ſince which Richard died In- 
teſtate, and Adminiſtration of his Eſtate was granted to Milliam 
his Son, the nom Defendant, who hath revived the ſaid Decree, 
and proſecuted the ſame againſt Milliam his Uncle and the 
Plaintiff Fans, who now brought a Bill of Review, ſetting forth 
all the Matter as before, &c. and aſſigned ſeveral Errors and Im- 
perfections in that Decree. | | 

Firſt upon the whole Proceedings there appeared to be a Con- 
trivance and Combination between the Inreftate Richard and 
his Brother William, to cheat the Plaintiff Evans of this 11co/. 
and therefore there ought not to be any Decree againſt him, in re- 
gard he never received any of the Profits, but only lent his Mo- 
ney to buy of the Marqueſs, upon a Mortgage of the Premiſſes 
at Ililiiam's Requeſt, without any Notice of Richard's Intereſt; 
and that if it had not been for his Money, neither Richard or 
William could have any Eſtate in the Premiſſes. 

And his Joining with William in a Conveyance to Pigott, 
pending the Suit, hath only put Pigott in his Place; and there- 
tore the Premiſes ought to have been decreed to Richard againſt 
If illiam, and the now Plaintiff Evans, and all claiming under 
them, 

In the ſecond Place, the Decree is repugnant and impoſſible, 
vecauſe it orders the Plaintiff Fzans to convey to Richard free 
from all Incumbrances; whereas it appears, that the Eſtate was 
not in Ezans at that Time, but it was veſted in Pigott; beſides 
there doth not appear to be any Title in Richard after the Act of 
Parliament, whereby he could create a Truſt in his Brother 
Ililliam, eſpecially to Prejudice the Plaintiff Eras, who had 
lent his Money without Notice, Oc. 

Without which Money neither Milliam or Richard could have 
any Pretences to the Premiſſes, becauſe the ſame were granted to 
Craiford, in Truſt for the Marqueſs about three Years before the 
Plaintift Fzans lent the Money, which in Truth was lent upon the 
Title of the Margzeſs, founded on the Act of Parliament; and 
in one Part of the Decree, tis ſaid that Phji/ippa and her An- 

Ee 2 ceſtors 
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ceſtors were poſſeſſed of the Premiſſes, 6c. and in another Part 
tis ſaid that the Margneſs, Gc. ; 

To theſe Objections the Defendant pleaded the ſaid Decree, 
ſigned and enrolled, and generally he pleads to the Bill of Re- 
view, that there were no Errors ſhewn in it, and that the ſame 
Matter was fully heard and examined, and ſettled, which now 
was endeavoured to be examined again. | 

Therefore the Court confirmed the former Decree with theſe 
Words to be inſerted, (v.) that the Defendant ſhall hold againſt 
Ilm. Canning, and againſt the now Plaintiff Zzans, and all claim- 
ing under them, (17/7 cauſa per Pigott,) and that the now Plain- 
tiff and Vm. Canning in the firſt Place ſhall execute Conveyances 
(as ſettled by the Maſter and the Court) to the Adminiſtrator of 
Richard, the Name of which Adminiſtrator (the now Defendant) 
ſhall be inſerted in the Place of Richard's Name, as by the De- 
cree is directed. 


John Finch, Plaintiff. 


James Earl of Salisbury and Richard Hawtrey, 
Defendants, and econtra. 


Leſſor cove- HE Earl of Salisbury granted a Leaſe to the Plaintiff of 
wy purge certain Coppice Woods for 14 Years, and covenanted to 


take a new take a new Leaſe of the College in Cambridge, of whom he held 
Leaſe ofa this Coppice Land, and that he would renew the Plaintiff's Leaſe 
8 and \vith an Addition of three Nears more to it, or anſwer the want 
farther thereof in Damages, for that the Wood granted to the Plain- 
7 — Cy tiff by that Leaſe was to be fl 14 Nears Growth, before it could 
Leaſe; ac- be Cut, that being the Cuſtom of the Place where it did grow. 
1; : 

— but inſtead of adding 3 Years, he aſſigned it to a third Perſon, who had No- 
tice of this Covenant, and therefore he was decreed to add thoſe 3 Years. 


Accordingly the Earl of Salisbury took a new Leaſe of the 
College, and aſſigned it to the Defendant Hawtry, who (as it 
appeared in the Cauſe) had Notice of this Covenant, at the Time 
of the Aſhgnment made to him. 

Therefore it was decreed, that Hazatry ſhould execute to the 
Plaintiff a new Leaſe of the ſaid Coppice Ground, with an Addi- 
tion of three Years to the Remainder of the Tetm in the former 
Leaſe, and under tze fame Rent and Covenants. 


Term. 
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Eleanor ian Thomas Walthew and Mary 
his Wife, and William Ireland, Plaintiffs. 


Robert Thurſton and Richard Smith, Defendants. 


F liam Barton by his laſt Will dated in 1679, dev. fed to Legacies le 
his Siſter's Children, (whereof Eltanor, Mary and pad with” 


WONG, the Plaintiffs, are three) 50/. a- piece to be Cop. 


paid within 3 Months after his Deceaſe; and made the Defen- 1 
dant Sith (then in New England) Executor, and left a great per- to be E 
ſonal Eſtate there, of which Snith the Executor poſſeſſed himſelf, the Time 

and proved the Will, and returned into Enoland having left the tnf Teas? 


Care and Management of the Eſtate to the other Defendant TH- and if no 


ſton, in Truſt to pay the Teſtator's Debts and Legacies, and par- Te is fx- 


f s 3 3 ed, then 
ticularly the Legacies given to the ſaid Plaintiffs. they are to 


be paid as 
being due at his Death, and carry Intereſt from the Time of the Demand ; and if the Executor 
or any other gives the Legatary any unneceſlary Delay in not paying, Ec. he ſhall be puniſhed 
with Coſts. Dom. 2 Vol. 176. | | 


Thurſton had ſufficient to pay all the Debts and Legacies with 
a great Overplus, and therefore confeſled Aſſets; but that he had 
expended for Sith more then he had received, and refuſed to 
pay the Legacies due to the Plaintiffs; becauſe they and their 
Father and Mother had abuſed him by uncivil Language. 

Wherefore it appearing that Hnith had promiſed to pay the ſaid 


"Legacies, and had given Orders to Thurſton for that Purpoſe, 


who was entruſted with the Eſtate, in order to pay the ſaid Debts 
and Legacies, and had paid all but to the Plaintifls, and had con- 
feſſed Alſets, but would not pay, becauſe of the ill Language; 
The Court decreed him to pay the ſeveral Legacies to the 
Plaintiffs, with Intereſt from the Time the fame ſhould have been 
paid, with Cyſts out of his own Eſtate, and ſo doing to be indem- 


nified, &c. 


3 | | Edward 


— 
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Edward Harvey an Infant, by the Lady Elizabeth 
Harvey his Mother and next Friend, Plaintiff. 


Morris and Cleyton, Defendants. 


=—_ — HIS Bill was brought to diſcover the Truſt of a Mortgage, 
Truſt of a and to redeem, Gc. 
Mortgage, 


and to redeem, c. the Defendants demur as to the Truſt, for that they were ready to reconvey, 
upon Payment of the Principal and Intereſt ſecured by the Mortgage. 


As to the Diſcovery of a Truſt, the Defendants demurred, for 
that the Mortgage being to ſecure the Payment of 600 J. and In- 
tereſt borrowed of them by Sir Daniel Harvey without any Truſt, 
and for that the Defendants were willing to reconvey free from 
Incumbrances done by them, upon Payment of the principal Sum 
and, Intereſt, by which Means the Plaintiffs may have the Eſtate 
again in as good Condition as When it was made over to them b 
Sir Dan. Harvey, ſo that it was not materiab to the Plaintiffs, 
whether there was any Truſt repoſed in the Defendants, in the ſaid 
Mortgage. A 

The Court allowed the Demurrer with Coſts. 


—_— — — —_— 
— — — 
— 


Francis Edwards and Mary his Wife, Richard, Mar- 
,; tha, Eleanor and Mary Edwards, Infants, by the 


3 Os ſaid Francis aud Mary their Guardian, Plaintiffs. 


William Allen and Katharine his Wife, James 
Webb and Katharine his Wife, John Webb an 
Infant, 0 the ſaid James his Guardian, and Eli- 

S 


zabeth eward, Defendants. 
Deviſe to Homas Farmer of Briſtol, Eſq; being ſeiſed and poſſeſſed of 
n a real and perſonal Eſtate of the Value of 1000 J. and 


he die «vith- more, did by his laſt Will dated in Decemb. 1665, deviſe unto 
out Heir, his Brother Ralph, his Houſe called the Roſe-Tacern in Broad- 
then to an- N ; : : 

other, Scr. Street in the City of Briſtol, for his Life; and after his Deceaſe 
this is an 1 to his Son T ho. Farmer and his Heirs, and for Default thereof, 
Eftate Tail. % Dis 028 right Heirs for ever, paying out of the ſame to his 
Siſter Harper 107. yearly during her Life by quarterly Pay- 
ments; and he deviſed alſo to his faid Brother Ralph, all his 


3 Lands 
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Lands in Towerhead and Barnwell, to ſet, let, or ſell any Part 
thereof (as it ſhould fall in Hand) for the beſt Advantage, and for 
the only Uſe and Benefit of Tho. Farmer, the Son of the ſaid 
Ralph, to whom he deviſed the ſame, and that he ſhould enjoy 
it at his Age of 21 Years, and not till then; and if he died before 
that Age, then he deviſed the ſame, and all which he had be- . n, _ 
queathed to him, ® equally to be divided amongſt the three hom Copar- 
Daughters of the ſaid Ralph, (viz.) Mary Edwards, Rebecca ceners. 
and Katharine Farmer, and ſuch of their + Children as are or {BYE 
ſhould be licing on the Bodies of them or either of them; and Children are 
made the ſaid Ralph his Executor, and in the Year 1668 he died. . . 

In April 1668, and ſometime before the Death of the ſaid Ln. 
Teſtator, one Arthur Farmer made his laſt Will, and the afore- 
ſaid Ralph Executor thereof, having before that Time ſettled 
all or the greateſt Part of his Eſtate on the ſaid Thomas, the Son 
of Ralph ; yet ſo that if he died under Age, and without Heirs of 
his Body, that then as to his Lands in Hannam in Glouceſterſhire, 
of the yearly Value of 160/. per Ann. Part thereof were ſettled 
on the ſaid Rebecca Farmer, and her Heirs, clear of ail Pay- 
ments and Taxes, and other Part on Katharine and her Heirs, 
and the Reſidue on William, Arthur, and Iſaac Taylor, and 
their Heirs, who out of their Shares were to pay all Taxes and 
Charges incident to the other two Parts, as aforeſaid. 

Ralph proved both the ſaid Wills, and poſſeſſed himſelf of all 
their Eſtates real and perſonal, and all Deeds and Writings con- 
cerning the ſame. | 


Rebecca died at the Age of 23 7ears, in the Life-time of * Fg * 
Tho. Farmer the younger unmarried, and without Iſſue, having Life-time of 


firſt made her Will, and the Plaintiff Francis Edwards and Ma- Thema: the 
ry his Wife, Executors, which ſaid Mary was Siſter and Heir at Jud Her Ex- 


and her Ex- 
Law to Rebecca, and they the ſaid Francis and Mary proved ecutors can 


85 Will of Rebecca, and took upon them the Executorſhip, br tds Wil 


of Thomas 


| | Farmer the 
elder : This is according tothe Civil Law, for it was only at the Moment of the Teſtator's Death, 


that the Right of the Legatary could accrew ; ſo that he being not alive at that Time cannot 


acquire it; for which Reaſon he cannot tranſmit a Right, which he never had himſelf. Dom. 
2. Vol. 192, | 


Thimas the Son of Ralph died at the Age of 17, having firſt 
made a muncupative Will, and the Defendants Vin. Allen and 
Katharine his Wife, Executors, who as Guardian of the ſaid Tho- 
mas and Executrix, poſſeſſed her ſelf of the Eſtate of Thomas 
Farmer the elder, and of Arthur Farmer, and of Ralph the 
Executor of Arthur, and of all Deeds and Evidences concerning 
the ſame. | 

The Plaintiffs now inſiſt, that by the Death of Thomas Far- 
mer the younger, they are entitled to fix Parts, (the whole 
into eight Parts to be divided) of the ſaid Meſluage called 


the 
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the Roſe-Tacern, in Fee, and of the Lands in Towerhead and 
Barnwell, that being a Chattle Leaſe. 

NJ. The Plaintiffs Francis Edwards and Mary his Wife claim 
two Parts thereof, the one in Right of the ſaid Mary, and the 
other as ſhe is Heir at Law to her Siſter Rebecca, and both as 
Executors to her. | | 

And the other Plaintiffs, the Children of the ſaid Francis and 
Mary, (viz.) Richard, Martha, Eleanor and Mary Edwards claim 
the other four Parts as Children of the ſaid Francis and Mary, by 
Virtue of the Deviſe of Tho. Farmer the elder, born and alive at 
the Death of T ho. Farmer the younger, for that the other Defen- 
dant Katharine Farmer, formerly the Wife of Vim. Allen, and 
now the Wife of the Defendant James Webb, and one of the 
Daughters of Ralph, having but one Child then born, (27z.) 
John VVebb an Infant, 

Therefore this Bill was brought by the ſaid Plaintiffs to have 
their Shares and Proportions of the Eſtate ſo deviſed, and an Ac- 
count of the Profits ever ſince the Death of T ho. Farmer the 
younger. | 

The Defendant James Vebl, and Katharine his Wife, inſiſt 
to have the Roſe-Tavern in Right of his ſaid Wife, ſhe being 
Siſter and Heir of the whole Blood to T ho. Farmer the younger, 
who was ſeiſed thereof in Fee by Virtue of the Deviſe of Tomas 
Farmer the elder. | 

And they likewiſe inſiſt, that the Lands in Tozwerhead and 
Barnævell being only for a Term of Years, and but a Mortgage, 
and ſubje& to be redeemed, and that there being ſufficient of the 
Eſtate of T ho. Farmer the elder, to pay his Debts and Legacies, 
ſhe, as Executrix to Tho. Farmer the younger, ought to enjoy the 
ſame as being, Aſſets in her Hands. 
The Lord Keeper was of Opinion, that the Deviſe of the 
Roſe-Tarern, by the Will of Thomas Farmer the elder, to Tho- 
mas the younger, created an Eſtate Tail in him, who dying be- 
fore he was of Age, and without Iſſue, the Inheritance thereof re- 
verted to the Heirs of Thomas the elder the Teftator, and thoſe 
are Mary the Wife of Francis Edwards, and Katharine the 
Wife of Zames Webb. 

That Katharine, though of the whole Blood to Thomas the 
younger, could not claim the Reverſion in Fee expectant on the 
Determination of the Eſtate-Tail of the ſaid T homas, becauſe 


* In what there cannot be poſſeſſio fratris of ſuch a Reverſion, ſo as to 
Caſe there make the Siſter an Heir. 8888 


cannot be 


poſſeſſio fratris 


of a Rever- 


That by the ſubſequent Clauſe in the ſaid Will, ( 27s.) 
after the Death of Thomas the younger without Iſſue, not 
only all the Lands in Towerhead and Barnwell, but the 
Rofe-Tavern ought to be divided amongſt the Dapghters 


5 0 
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of Ralph (the Brother of the Teſtator) and ſuch of the Children 
of their Bodies as were living at the Death of Thomas the 


younger, dying without Iſſue; which ſaid Children can only 


claim their reſpective Portions, during their Lives, as Tenants - 
in Common, the Reverfton in Fee being in their Mothers Mary 
and Katharine, as Siſters and Coparceners. 

So that Rebecca Farmer dying in the Life-time of Thomas 
Farmer the younger, and before the Contingency happened, ſhe 
and her Executors are wholly excluded out of the Deviſe of the 
Lands in Tozwerbead and Barnwell, and of the Roſe-T avern. 

And therefore the Plaintiffs cannot claim Six Parts in Eigbt, 


as they have done by their Bill, but have only a Right to five 


Parts in ſeven, Which ſaid five equal Parts, the Whole into 
ſeven Parts to be divided of the Meſſuage called the Roſe-Ta- 
cern, and the Rents and Profits thereof were decreed to the 
Plaintiffs during their Lives, they to hold the ſame againſt the 
Defendants, and all claiming under them, that Zames Mebb and 
Katharine his Wife, and John their Son the Infant, ſhall en- 
joy the other two Parts during their Lives, and that when any 
of the reſpective Eſtates of the Plaintiffs the Infants ſhall fall 
by their Death, or by the Death of 7ohn Mell the Infant, De- 
fendant, then the Share or Shares of ſuch of them ſo dying, 
ſhall remain to, and be enjoyed by Mary the Wife of ale 
and Katharine the Wife of Nel, as Coparceners, and by their 
reſpective Heirs. OY 

And as for and concerning the Leaſe of the Lands in Togver- 
head and Barnwell, the Plaintiff Edwards and Mary his Wife, 
and the other Plaintiffs, the Infants, their Executors, Admini- 
ſtrators and Aſſigns, ſhall reſpectively hold, poſſeſs, and enjoy 


five equal Parts thereof, the Whole into ſeven Parts to be 


divided; and that the Defendant Allen and his Wife, ſhall 
alent to the ſaid Legacies, there q_"_— no Debt of the 
Teſtator Thomas Farmer the Elder, but ſufficient Aſſets of his 
per'onal Eſtate, the Court declaring the ſaid Leaſe was not 
Af.e's to pay Legacies. 

Decreed, that the Defendants ſhall account for the Rents 
and Profits ever ſince the Death of Thomas the Wunger, and 


pay the ſame in ſuch Proportion as aforeſaid; and that if the 


Parties cannot agree, that then the Maſter ſhall appoint a fit 
Perſon to take, receive, and ſue for and recover the ſame, for 
the Benefit of all the Parties concerned, (Fc. 


Ff Cawſton, 


** 2 hs —_— —— li it 4.4 
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— 


Cawſton, Plaintiff. 
Helwyes and others, Defendants. 


Bill to exa- HE Plaintiff exhibited a Bill to diſcover ſeveral Matters, 
— * 1 and to examine Witneſſes, in Order to prove a Codicil, 
prove a Co- Which he pretended was made by the Defendant's T eſtator, 
dicil, &%. whereby he deviſed to the Plaintiff all the Goods of him the 
Soo Doo Teſtator, then in the Poſſeſſion of the Plaintiff. 

red, for that But it appearing, that this Matter was depending upon an Ap. 
the _ peal to the Archives, the Defendants demurred ; for that this is a 
ins bh the a. mere teſtamentary Cauſe, and properly within the Conuſance of 
Spiritual the Spiritual Court, where the ſame is now litigated, and where 
Wye the Plaintiff hath a proper Remedy for the Recovery and Re- 

lief. 


The Court allowed the Demurrer. - 


4 — — 1 * ä 
—_—_— 


Nicholas Hookes, Plaintiff. 
John Simball and Henry Simball, Defendants. 


Bill to ſet a- THE Plaintiff being Guardian to the Defendant Henry Sin- 
__ oP ball, who had a Legacy of 100 J. deviſed to him by his 
che Defen. Father's laſt Will, and for Which the Plaintiff had obtained a 
dants plead- Decree, and having laid out ſeveral Sums of Money for the faid 
6 Henry, in obtaining that Decree, and in other Matters, he the ſaid 
was held Henry aſſigned and transferred the Benefit of that Decree to the 
good. Plaintiff, with a Letter of Attorney to ſue, and likewiſe gave 

him a Judgment for 300 J. and all this was to be a Security to 
reimburſe what Money the Plaintiff had expended for the ſaid 
Henry, and for what he was bound with him to other Creditors. 


Afterwards, upon an Account ſtated between them, it ap- 


upwards, ſince which Time Henry agreed with his Brother John 
the other Defendant, to releaſe to him all the Benefit of the 
ſaid Decree, and all Suits and Demands whatſoever. 
And now the Plaintiff exhibited his Bill to ſet aſide the ſaid 
Agreement, and the Releaſe, and to have the Benefit of the ſaid 
Decree, and to have an Account how the Eſtate, ſubje& to the 
Payment of the ſaid Legacy, was diſpoſed, the ſaid Fohn Sim- 
ball being the ſurviving Executor of the Teſtator. 1 
| c 


4 


peared, that Henry was indebted to the Plaintiff in 260 J. and 


poi, fail OY fo. fn ee ©, © Ee 
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—_— 


The Defendant Zohn Simball pleads the ſaid Releaſe, and 
that in Conſideration thereof he had paid and allowed ſeveral 
Sums to Henry, amounting to near 1000 J. and that he had no 
Notice of the Aſſignment of the Decree made to the Plaintiff, 
till the Afternoon of that Day in which the Releaſe was ſigned. 

And 1 Simball alledged, that he was drawn in to give 
ſeveral Bonds and Judgments to the Plaintiff, to whom little 
or nothing was due, and that he had no Copies of the Secuti- 
tics or Defeaſances, and confeſſes the Agreement and Releaſe to 
his Uncle John Simball, the other Defendant. 

The Court allowed the Plea of John Simball, and there be- 
ing ſeveral Securities mentioned in the Releaſe to be made over 
by John to Henry, in Conſideration of ſuch Releaſe; the Court 
decreed, that thoſe Securities ſhould be made good to the Plain- 
tiff, to enable him to receive Satisfaction for the 260 J. which 
Henry had agreed to be due to him, (the Plaintiff) and then 
Henry's Bond and Judgments to the Plaintiff ſhould be va- 
cated;"and both Fohn and Henry ſhall covenant not to releaſe 
ſuch Securities ſo given by 70 to Henry, till the Plaintiff is 
ſatisfied, &c. 


Cautrell, Plaintiff. 
Mannington, Defendant. 


HIS Bill was, to diſcover how much Money the Defendant 


what Money remained in his Hands to be paid, and that the 
Plaintiff might be ſatisfied a Debt of 1800 Fa 

2 owing to him by Sir John Jacob, of whom he bought the 
lanor. N 

The Defendant pleads, that he is a Purchaſer for a valuable 
Conſideration, and that he hath paid and ſecured the Purchaſe- 
Money to Sir John Jacob the younger, or to his Order. 

But becauſe he did not ſet forth how much the Purchaſe-Mo- 
ney was, nor to whom he paid the ſame, this Plea was over- 
ruled, and the Defendant was ordered to anſwer thoſe Particu- 
ars without Coſts. but the Purchaſe not to be impeathed. 


F f 2 Marmad uke 


S Dl Bill to diſ- 
paid for the Purchaſe of the Manor of V. and other Lands vey, - 


in the Bill mentioned, and 'to whom he paid the ſame, and 8 l 
plead- 


ed he was a 
and Intereſt, due Purchaſer 

for a valu- 
able Conſi- 


— 


and that he 
had paid the 
Purchaſe-— 


| 
| 
1 


1 
þ 
1 
1 
! 
| 
1 
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Marmaduke Danby, Eſq; Plaintiff. 


John Danby his Son and Heir ce and Ri. 
chard Peirce, Defendants. 


Where the "PHE Plaintiff being poſſeſſed of the Lands in the Bill men- 

222 1 tioned for a long Term of zooo ears, and being v 

was by 5 . : 
Fraud con- aged, and having ſeveral younger Children ; the Detendant 
het og eg” _ John his Son and Heir, by Combination with the other Defen- 
Term; e. dant Richard Peirce, who was ſeiſed of the Reverſion in Fee, 
creed, that did fraudulently procure him to convey the ſame to the Uſe of 
1 ondorgy the Plaintiff and his Heirs, or to the Uſe of the Plaintiff for 
II ife, Remander to the Defendant Danby and his Heirs, or to 
ſome ſach Effect, on Purpoſe to drown the ſaid Eſtate and Term 
for Years in the Inheritance of the Premiſſes, and this without 
the Plaintiff 's Privity, and to hinder him from making a Pro- 
viſion for his younger Children. 

All this Matter appearing to the Court, it was decreed, that 
the Plaintiff, his Executors, and Adminiſtrators, and Aſſigns, and 
all claiming by or under him or them, ſhall peaceably hold the 
Premiſſes, during the ſaid Term of 3000 Years, againſt the De- 
fendants, and without their Interruption, and that notwithſtanding 
ſuch Conveyance as aforeſaid, there ſhall be no Merger of the 
Term, and that the ſame ſhall not be given in Evidence, or any 
Uſe made of it, againſt the Plaintiff, his Executors, Oc. during 
the Reſidue thereof, and that the Plaintiff and his Executors, &c. 
may aſſign or diſpoſe thereof in as ample a Manner, as if ſuch 


Conveyance had never been made, and ordered Cyſts. 


i - John Corniſh, Gent. Plaintiff. 
Thomas New, E ſq; Defendant. 


Injunftion to L Lizabeth Corniſh being ſciſed in Fee of ſeveral Copyhold 


ſtay Waſte Lands in T aunton-Dean, ſurrendered the ſame to the Uſe 


decreed: of the Plaintiff John Coruiſh on Condition that Thomas New 
the Defendant ſhould enjoy the ſame, during his Life, and by her 
Will ſhe deviſed to the ſaid 70hu all her Houſhold Goods, after 
the Deceaſe of Thomas New the Defendant, who was her Exe- 
cutor, and who was to have the Uſe of them only for his 
Life. I * 
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n * 


By Virtue of this Will the Defendant poſſeſſed himſelf of all 


* the Goods, and hath cut down ſeveral Trees, and hath com- 


mitted great Waſte on the Lands. 

And this Bill being brought againſt him to ſtay Waſte, and 
to be relieved, c. 

The Court decreed, there could be no Relief for the Goods, 
nor for what Waſte was paſt; it appearing in the Cauſe, that the 
Defendant had paid 100 J. of his own Money to diſcharge a 
Mortgage on the Premiſſes; but an Injunction againſt him to ſtay 
all future Waſte ; and that the Plaintiff ſhould pay a propor- 
tionable Part of the 100 J. (ig.) two Thirds thereof, and the 
Defendant ſhould pay the other third Part, &c. 


ah * * 8 — —_—_. — 


— 


— 


The Attorney General on the Behalf of the Ning 
and the Maſter and Scholars of St. John's Col 


* . 


lege in Cambridge, Informants. e. 


r 4. err ES 


Sir John Platt, John Platt, Cent. and Humphrey 


c Wa F824 
Gregg, Defendants. a eee 


And e., 
Between the ſaid Sir John Platt, Plaintiff. 


The Maſter, Fellows and Scholars, Ec. and Fran- 
cis Tanner, and Thomas Briggs, Dr. in Divini- 


ty, James Chamberlaine, David Moreton and 
Thomas Fothergill, Defendants. 


Illiam Platt by his laſt Will deviſed 66 Freehold Mef- peviſe of x 
ſuages at Cow-Croſs, together with ſome other Copy- Charity tho- 
bold Lands, &c. unto the Maſter, Fellows and Scholars of * Laws 
Sr. John College in Cambridge, to maintain ſo many Fellows of che mit. 
and poor Scholars, allowing 30 J. per Aunum to a Fellow, and naming the 
10 J. per Annum to a Scholar, as far as the yearly Rents of 1 
the Eſtate would extend unto | ot Ap 
. good Ap 
f intment 


in Equity within the Statute of Charkable Uſes. 


The 


« 
TT, c 
— 


n 


— — 
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In IS The Teſtator died, and Robert Platt, as Brother and Heir, 
the * 1 entered, pretending that the Deviſe was void, becauſe the Name 
ed wo of the Corporate Body was not fully expreſſed; and this being 
21 = referred by the Lord Keeper Littleton to have the Opinion of 
bac wes-. - the Judges, they certified, that the Deviſe was void in Law, but 
miſtaken in that it was a good Limitation in Equity within the Statute of 


— by be Charitable Uſes. 


Civil Law, | 

if he had not directed any particular Application of a Legacy to a pious Uſe, as if he had 
given it to the Poor of a Place indefinitely, this would be to the Poor of the Place or Pa- 
riſh where the Teſtator lived, if there was no Hoſpital there ; but if there was, then to the 
Poor of that Hoſpital. Dom. 2 Vol. 169. 


And now the Lord Keeper Finch, upon hearing all Parties, 

and it appearing that the Chllege had made an Agreement with 

Robert Platt, the Defendant's Father, and others, which was 
derogatory, and in Abuſe of the ſaid Charity, he declared, that 

they had no Authority to make ſuch an Agreement, becauſe it 

was contrary to the Will of the Teſtator ; and that it being a 

A Charity good Appointment within the Statute of Charitable Uſes, it 
muſt be a cannot be defeated by this ſubſequent Agreement; for tho' the 
che Games College might have waived the Charity, yet they cannot alter 
Terms that it by any Agreement, becauſe in Effect that would have made 
ir was $1V®D> them their own Founders, and to hold the Charity upon Terms 


r relin- : ; 
quiſhed to of their own making. 


he right | 

Heir, for it cannot be altered by any Agreement between the Heir of the Donor and the 
ere / {x4 Le eq lf x 4 6 

Therefore, ſince the College ought to take the Charity as 

tis given, or to leave it to the right Heir, and have done nei- 

ther, but have made a ſpecial. Agreement with the Father of 

the Defendant, that Agreement muſt certainly be void, becauſe 

all thoſe who were Parties to it acted under a clear Notice of 


the Will. 


Nor can any private Laws or Statutes of the College give 


Law to any new Gifts made to them; for they muſt either ac- 
cept them upon ſuch Terms as the Donor hath appointed, or to- 


tally relinquiſh ſuch Gifts; and in this there can be no Incon- 


veniency; for the Fellows of ſuch Fellowſhips which are 


newly created, cannot pretend to have any Share of the annual 


Prohts, or the caſual Revenues, which did belong to the Fel- 
lows of the od Foundation, tho' they may be capable of all 
Offices and Employments in the College, if not hindered by the 
local Statutes. 

For theſe Reaſons the Court decreed the Agreement between 
the Maſters and Fellows, &c. and Robert Platt, &c. to be 
ſet aſide, and that the ſaid Maſter, Fellows, Gc. and their Suc- 
cellors, ſhall hold and enjoy the ſaid Freehold Meſſuages, 5 

I again 


ho —B K ap 
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againſt the Defendant Sir John Platt, and all claiming by or 
from him, or in Truſt for him, and that the ſaid Sir John and 
his Truſtees ſhall ſurrender the Leaſes of the ſaid Meſſuages 
and Copyholds to ſuch Perſon as the Maſter and Fellozys, 8 . 
ſhall appoint, and that they ſhall enjoy the ſame ſubje& to the 
Truſts in the ſaid Will; and that the faid Defendant ſhall at a- 
ny Trial at Law, or otherwiſe, admit the ſaid Will to be a good 
Will, and a good Deviſe of the Charity to the ſaid Maſter 
and Fellows, and their Succeſſors, who ſhall confirm all ſuch 
Leaſes, which have been really and bona fide made by the 
ſaid Sir Fohn Platt, or his Father, or by either of their Tru- 
ſtees, before this Bill exhibited be confirmed by the ſaid Maſter 
and Fellows, paying the Rents and performing the Cove- 
nants to them, as they ſhould have done to the ſaid Sir John 
Platt, Fc. and that all other Leaſes of the Premiſſes ſhall be 
totally void, c. 


— 


John Child, Plaintiff. 
Oliver Weſtland and Clement Ingram, Defendants. 


— 


HIS Bill was brought to be relieved againſt a Yerdif? and Bill to be 
Judgment at Law, obtained by the Detendant Meſtland, in ——_ of 48 
the Name of the other Defendant Ingram, on a Covenant in a did and 
Charter-party made between the Plaintiff Child and the ſaid Judgment ; 
Ingram, and againſt an Agreement made fince that Time be- dant pleaded 
tween the ſaid Child and Ingram, of which Child pretended he a former 
knew nothing till the ſaid Verdict and Judgment, 5c. 228 
The Defendants plead the ſaid Agreement, and a former Bill Cauſe, and 
brought for the ſame Cauſe diſmiſſed. 3 the 
The Court diſallowed the Plea, but ſince the Defendant in of put Bag 
the Action had brought a Writ of Error on the Judgment, he 
might proceed; and if the Judgment ſhould be affirmed, it ſhall 
be with a ceſſat Executio till the Hearing the Cauſe ; and that 
the Plaintiff Cœild do within four Days pay the Money reco- 
cred at Law into Court, and J/eft/and to give Security to a- 


bide the Hearing, Gc. 


Stephen 
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Stephen Doegood and others, Plaintiffs. 
William Allen and Sir John Robinſon, Defendants. 


28 () NE Robert Doegood, who was a Truſtee for the Defen- 
Aroma , dant Allen, did, at his Requeſt, treat with Sir 70h Ro- 


to take a binſon for a Leaſe of an Houſe in Mi/k-ſtreer Market, for 

2 . which he was to pay 150 J. Fine, and 80 J. Rent per Annum 

be perform - for 21 Tears; and this Agreement was put into Writing, and 

ed. 20 J. was paid in Part of the Fine, and Sir John performed 
the Agreement on his Part, and tenderd a Leaſe to the ſaid 
Robert Doegood to ſign, who acquainted Allen therewith, who 
refuſed to accept ſuch Leaſe, and forbad the ſaid Robert Doe- 
good ſo to do; whereupon Sir John exhibited a Bill in the 
Lord Mayor's Court againſt the ſaid Robert Doegood, who an- 
ſwered, that he was only a Truſtee for the ſaid Alen, who 
promiſed to indempnify him, and in the Name of the faid A 
len q brought a Certiorari Bill, but a Procedendo was de- 
creed. 

Afterwards the ſaid Robert Doegood died, having firſt made 
his Will, and the Plaintiff Srephen Doegood Executor thereof, 
who exhibited a Bill of Reriem in this Court to ſet aſide the 
ſaid Procedendo, but the former Decree was confirmed, and 
then Sir ohm obtained a Decree in the Lord Mayor's Court ; 
and now the Plaintiff, who was Executor of Robert Doegood, 
exhibits his Bill, ſetting forth all this Matter, and that Sir 
2 was willing to accept Alen for his Tenant, if he will per- 
orm the ſaid Agreement; therefore to enforce him to perform 
the ſame, and to indempnify the Plaintiff againſt the ſaid De- 
cree, and to reimburſe his Charges, is the Scope of this Bill. 

Sir John Robinſon pleads the ſaid Decree, and anſwers, that 
he is willing to accept Allen for his Tenant, ſo as he pay 
what remains due of the Fine, and the Arrears of Rent, and 
perform the Agreement as Robert Doegood ſhould have done. 

Decreed, that Allen ſhall accept a Leaſe prepared by / 
Zohn, and ſign a Counterpart, and pay what remains due of 
the Fine, and 80 J. yearly Rent and Damages fince the Time 
it ought to have been paid, and that Allen ſhall indempnify the 
Plaintiff (the Executor of the Truſtee) againſt the ſaid Decree, 
and reimburſe his Charges, Gc. 


4 | 
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Richard Green and Mary his Wife, and Anne Hill, 
Plaintiffs. 


Thomas Gardner, Gent. Thomas Gardner an In- 
fant, by Jane his Mother, William Verdon and 
Robert Clavell, Defendants. 


Obert Hill, late Father of the Plaintiffs, Mary and Anne, Deviſe of 
put 6001. in the Hands of Sir Tho. Gardner, in Truſt to — his 


. . . g r 
pay his Daughters 300 J. a-piece at their reſpective Ages of twen- charged with 
ty-one Years, or Days of Marriage; and in the mean Time to the Payment 
pay to each of them 16/7. a-piece, as Part of the Intereſt for their gh a Time; 


Maintenance, and the other #2v0 Pounds per Ann. to be allowed and in De- 


to the ſaid Sir Thomas for his Care in putting out, and procuring * 
Securities for the ſaid 600 I. ſtator devi- 
ſed the 


Lands to another ; the Brother and the other Deviſee joined in a Mortgage of theſe Lands, and 
the Mortgagee ſuffered the Mortgagor to continue in Poſſeſſion, and to fell Timber, ſo that 
there was not ſufficient to ſatisfy the ſaid 600 J. and the Mortgage; decreed that the 600 J. ſhall 
be paid before the Mortgage, becauſe the Mortgagor had Notice of this Will. 


Sir Thomas paid the 164. per Ann. to each of the ſaid Daugh- 


ters during his Life, and by his Will deviſed his Mood called 


Borcher's Park to his Brother Francis; and amongſt other 
Things charged them with the Payment of this 600 /. and that if 
his ſaid Brother did not pay his Debts and Legacies within two 
"Years after his Deceaſe.; then he deviſed the ſaid Mood to the 
Detendant Clavel/ and his Heirs; and made his ſaid Brother 
Francis Executor, who entered, and was poſſeſſed, arid paid 
the Intereſt to the Plaintiffs; and afterwards the ſaid Francis join- 
ed in a Conveyance with the ſaid Clavel/ by way of Mortgage of 
the ſaid Woods to Tho. Gardner of Salisbury. 

Then Clacell releaſed all his Intereſt to the ſaid Francis, who 
ſtill continued in Poſſeſſion, and in the Year 1673, he made his 
Will, and the Defendant Vm. Verdon and another, Executors, 
and declared that they ſhould ſell all ſuch Lands which were not 
entailed in order to pay his Debts; and died, leaving the Defen- 
dant Tho. Gardner the Infant, his only Son and Heir. 

The Executors of Francis proved the Will, and the Plaintiffs 
Mary and Anne being now of Age, demanded the ſaid 600 J. and 
Intereſt of them the ſaid Executors of Francis, and of The. Gard- 
ver the Mortgagee. | 

The Mortgagee inſiſted, that he is a Purchaſer without any 
Notice of the ſaid Truſt, and Thomas the Infant made a Title to 
Part of the Lands, by Virtue of a Settlement by the ſaid Francis 
his Father, upon his Marriage with his (the Infant's) Mother, and 
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that he is ſeiſed of Part in Poſſeſſion, and of the reſt in Reverſion 
after his Mother's Deceaſe, as Heir at Law; and thereupon his 
Counſel inſiſted, that nothing could be done to his Prejudice, be- 


ing an Infant. 


But the Counſel for the Plaintiff argued, that by Clacell's Join. 
ing with his Father (Francis) in the Mortgage to Tho. Garduer, 
it muſt be intended that the Mortgagee inquired into, and had 
Notice of the Truſt; and it appearing that the Plaintiff Cree; 
had received 200/. Part of the 3oo/. in Right of Mary his Wife, 
and that there would have been enough to ſatisfy the Demands 
of the Plaintiffs, and the Defendants, if Tho. Gardner the Mort- 
gagee had not permitted Francis Gardner the Mortgagor to cut 
down and ſell 3o00/. Pounds worth of Timber and more, which 


was growing on the Premiſſes. 


The Court decreed, that Boucher Park ſhould be liable to 
ſatisfy the Plaintiffs 400 J. and Intereſt in the firſt Place, and af- 
terwards what ſhall appear to be due to T hv. Gardner the Mort- 
gagee; who ſhall pay the Plaintiffs by a certain Time to be ap- 


pointed by the Maſter ; or in Default thereof, the Plaintifs ſhall 
enjoy the Premiſſes till they are ſatisfied. 


— — 


Chriſtopher Danby, Eſq; an Infant, by Margaret his 
N Mother 1 0 ae Plaintiff. 4 


Sir John Read, Bart. Deſendant. 


„ anby the Plaintiff's Father, and Tho. Danby 


Lands in his Grandfather, in May 1673, in Conſideration of 5000 /. 
Confiderati- did bargain and ſell to T ho. Pierpoint, Eſq; and John Lee, Gent. 


on of 5000 . 


and this was certain Manors and Lands in 7or&fhire for One thouſand Tears, 
for one conditioned to be void upon Repayment of 5000 . on any tenth 
Venn en Day of Auguſt during the ſaid Term, and 400 J. per Aun. till 


Years, on 
Condition te ſuch Payment. 


be void on 

repayment of 50001. on any 10th Day of Auguſt during that Term, and 400 J. per Ann, till it was 
paid; decreed that thiswas a Mortgage, and that the 400 l. per Ann. was Intereſt- Money after the 
Rate of 8 J. per Cent. which being now reduced by a Statute to 6 J. per Cent. the Mortgagor ſhall 
account for no more. | 


The Father and Grandfather of the Plaintiff had paid the ſaid 
400 J. per Ann. till the Intereſt of Money was by a Statute redu- 
ced to 6/. per Cent. and then the Intereſt was paid at that Rate 
till this Mortgage by ſeveral Aſſignments came to the Detendant 
Sir John Read, who demanded the 400 J. per Anns that being 


after the Rate of 8 J. per Cent. which the Farber of the Ts 
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j had paid in his Life-time; becauſe he could not ſue for Re- 
lief, there being ſeveral Outlawries againſt him ; however he af- 
terwards exhibited his Bill, and Sir ohn Read anſwered, and 
the Cauſe was heard; and the ſaid Purchaſe was decreed only a 
Mortgage, and that Sir John ſhould have - bnily © 6-/;- pan Cent. 
and an Account directed upon that Foot; and a Day was appoint- 
ed for the Payment of the Moncy, before which Day the then 
Plaintiff died without Iflue, and the Equity of Redemption de- 
ſcended to the now Plaintiff Chriſtopher an Infant; but before 
that Time, (27g.) in Zune 1673, without any Notice taken of 
the Death of the then Plaintiff, an Order was made by the Con- 
ſent of Counſel on both ſides, that Sir 7ohn Read ſhould take 
his Debt by Inſtallment of 1000/7. per Ann. and that the Surplus 
of the Rents and Profits ſhould go to the Maintenance of the 
Plaintiff; and that Sir 7ohn ſhould have the Poſſeſſion of the 
Premitles. 


Accordingly he entered, and received 1000/7. and gave Diſ- 


charges purſuant to that Order; and it was now pray'd that he 
might be obliged to perform the ſame, 

Sir John in his Anſwer demands 4co/. per Aunum, and inſiſts 
that the original Writing was o Mortgage at Intereſt at 8 l. per 
Cent. but in Nature of a Rent-Charge, becauſe the Mortgagee 
cannot call in his Money during the zhouſand Tears ; and denies 
that he conſented to the ſaid Order, or took Poſſeſſion by Virtue 


thereof; and ſays that he received the 100 4. towards the Satiſ- 


faction of his Arrears of the 400/. per Aunum, and of Part of his 
principal Money ; and not purſuant to the ſaid Order, and that 
he cannot in the leaſt pretend to any Forfeiture, there being no 
Clauſe in the original Grant to enforce the ſame. 


The Court declared they could not compel Sir John Read to 


perform the ſaid Order; becauſe it was made after the Death of the 
then Plaintift ; but that the ſaid original Grant was a Mortgage, 
aid not a Rent-Charge, and that the Defendant ought to have 
no more than 6 /. per Cent. ſince the Intereſt of Money was fo re- 


duced by the Statute; and directed an Account, and a Redempti- 


on at Intereſt, with reſpect to the Time the Statutes were made 
concerning Intereſt; and as to the 10001. received by Sir Jobn 
Read, the Plaintiff was left to his Remedy at Law. 
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rf?! Samuel Aſtry. 

2 Lev, 185. 0 . es 

8. C. H wn fe © fron te John Ballard. 

Bill to di- Flomas Roberts being ſeiſed in Fee of the Manor of Meſter. 
cover upon leigh, did by Indenture dated 10 March 1658, demiſe the 


3 ſame to Nich. Roberts for ſixty Tears, under the yearly Rent of 
made, the a Pepper-Corn, and this was to ſecure an Annuity (F 80 l. per 
os 967 oh Ain. to the ſaid Nicholas for Life; unleſs the ſaid Thomas ſhould 
Free made within one Year pay unto Nicholas 11004, and it was agreed, 
dee. 2 a that on Payment thereof, the ſaid Demiſe or Leaſe ſhould be de- 
A Difmiffon livered up; and Nicholas, as it was ſuggeſted, ſealed a Redlemiſe 
of a former or Defeaſance to that Purpoſe, which Redemiſe was afterwards 
Bill; burnt by the ſaid Nicholas, or by the Defendant Ballard, as it 


and demurs : 
for that a Was likewiſe ſuggeſted, 


Decree can- * N 
not be altered by an original Bill. 
The Defendant was ordered to anſwer the Truſt, and his Plea was ſaved till the Hearing the 


Cauſe. 


Nicholas being in Poſſeſſion, and being indebted to the ſaid 
Ballard, and likewiſe to Aſtry, he requeſted the Plaintiff Aftry 
to take a Leaſe of him of the ſaid Manor and Premiſſes, and to 
pay him 120 /. for his Life, and to retain what was due to him 
the ſaid Aftry, and to apply the Remainder of the Rents and 
Profits to pay ſome ſmall Sums of Money due from Nicholas to 
Ballard; and thereupon Nicholas demiſed the Premiſſes to the 

- Plaintiff Aſtry for fifty-one Years, and this was by Indenture da- 
ted 3 Apr. 1665, paying unto the ſaid Nicholas, during the ſaid 
Term 120. per Ann. it he lived fo long, and after his Death, a 
Pepper-Corn only. | 

Ballard entered by the Leave of Nicholas, and received the 
Profits to a greater Value than the Money which he pretended 
due to him from Nicholas, and about the Year 1667, the Plain- 
tiff Aſtry contracted with Nzoholas for the Sale of his Intereſt in 
the Premiſſes for 2500 J. being encouraged by Ballard who at- 
firmed he had received Satisfaction for his Debt, and had no far- 
ther Demand out of the Eſtate; and Nicholas thereupon aſſigned 
all his Intereſt to one Sozoke in Truſt for the Plaintiff Airy, who 
afterwards, and in the ſame Year with the Privity of Ballard, 

contracted with one Thomas Roberts for the abſolute Purchaſe of 

the ſaid Manor, for which he was to give 16000 J. and took a 
a Conveyance thereof accordingly, and paid the greateſt Part of 
the Purchaſe-Money, ſuppoſing the Premiſſes were not liable to 


any other Incumbrances, than the ſaid Leaſe, and a Mortgage to 
4 one 
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one Vicars, and another to Dr. Ingelo, and a Statute to one 
G1nning, and one Judgment to Vin. James, and another to 
Vm. Pitt; but that ſeveral Creditors of Thomas Roberts by 
Combination with the ſaid Ballard, had obtained a Decree a- 
gainſt the Plaintiff Airy, that the Premiſſes ſhould be ſold for the 
Payment of Thomas Roberts Debts, he having made a Voluntary 
Settlement to that Purpoſe, prior in Time to the Plaintiff's Pur- 
chaſe. | 

And Ballard had obtained another Decree, that the Plaintiff 
ſhould aſſign to him the Remainder of the Term of 51 7ears, 
oranted to him by Nicholas; but that the Intereſt thereby de- 
creed to Ballard, was ſubject to the original 'Truſt; and that if 
Ballard is ſatisfied of what is due to him from Nicholas, then 
the Remainder of the Term ought to be for Nicholas, or for him 
who hath his Right. | 

That this Decree was made on purpoſe, that Ballard might Re- 
imburſe himſelf out of the Rents and Profits, what was due to him 


from Nicholas; and that by an expreſs Agreement, he was then 


to reaſſign the Term to the Plaintiff 4ſtry. 

But Ballard proſecuted and obtained the ſaid Decree contra- 
rary to the Intent of the ſaid Agreement; and the Plaintiff in O- 
bedience thereunto, aſſigned the ſaid Term to him who entered 
and received the Profits, and granted ſeveral Eſtates, and incum- 
bered the Premiſſes. | 

And the Plaintiff Aſtry being willing to pay Ballard what 
ſhall appear to be due to him from Nicholas, he ought on Pay- 


ment thereof to reaſſign the Premiſſes to the Plaintiff, whereby he 


may be enabled to perform the firſt Decree made for the Benefit of 
the Creditors, by applying the Remainder of the Purchaſe-money 
to ſatisfy them. 

But Ballard refuſes to come to an Account with the Plaintiff, 
or to diſcover what is due to him at the Time the ſaid Nicholas 
made the ſaid Leaſe to the Plaintiff Airy; therefore he exhibited 
this Bill to diſcover the Truſt of the firſt Leaſe made by Thomas 
R-berts, to Nicholas; and what was due from him to Ballard, 
at the Time he made the Leaſe to the Plaintiff, and upon what 
Truſt that Leaſe was made; and what Satisfaction Ballard hath 
received, and what remains due to him, and to have Reaſhgn- 
ment upon Payment thereof. 

Ballard pleads the Decree againſt the Plaintiff Aſtry, and a 
Diſmiſlion of the former Bill brought by him to which the ſaid 
Decree had been pleaded, 

And demurred for that this Bill ſought to alter and confound 
ſeveral Decrees obtained at the Suit of diſtin& Plaintiffs by origi- 
nal Bills, which tends to the great Derogation of the Juſtice of this 


Court; becauſe tis to draw again into Examination a Matter al- 


ready 
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ready examined and ſettled by a Decree; whereas a Decree can- 
not be altered by an original Bill. | 

The Lord Keeper declared, that the Plaintift Aſtry being now 
in the Place of Thomas and Nich. Roberts, 'tis juſt and reaſon- 
able, that a Diſcovery ſhould be made how far Ballard's Inte- 
reſt did extend in the Leaſe; and therefore he ordered that he 
ſhould anſwer as to the Truſt charged between him and Nicho- 
las; and upon what Truſts the Leaſe was aſſigned by Nicholas; 
and whether, after Payment of the Money intended to be ſecured, 
and what was due to Ballard, the Eſtate was to return; and the 
Benefit of the Plea was ſaved till the Hearing this Cauſe, 


Cyriack Coke, Cent. Plaintiff. 
Thomas Biſhop and Samuel Verdon, Defendants. 


be 1 Biſhop being ſeiſed of ſeveral Freehold and Copy- 
8 hold Lands, did by Deed wy executed bearing Date 
that he made 14 Car. 2. in Conſideration of 1500 J. paid unto him by the 
Convey- . Plaintiff Coke, covenant to ſettle all the Lands which he had 
ant toll. at that Time (except ſome particularly excepted,) ſo that imme- 
Demurrer diately after his Death, they ſhould come to the ſaid Plaintiff 
_ Coke and his Heirs; and likewiſe to leave him all his perſonal E- 
concluded ſtate (except 3 000 J. and alſo that all the Lands which he the ſaid 
by the for- iſbop ſhould purchaſe after the Date of the ſaid Deed, ſhould 
ank iperg. be fo purchaſed, that after his Death they ſhould come to the 
fore ought ſaid Plaintiff as aforeſaid ; and the Bi/hop ſaid refuſing to perform 
8 1 the ſaid Covenants, the Plaintiff Coke exhibited a former Bill a- 
Bill for any gainſt him, in which Cauſe it was decreed, that the Defendant 
; Matter in ſhould make ſuch Conveyance as aforeſaid, and that the Writings 
former ſhould be delivered to the Uſher of the Curt, there to remain for 
Cauſe. the Uſe of both Parties. | 

But though the .Deeds and Writings together with a Schedule 
of the Particulars were brought into Court, yet Biſhop and Her- 
don his Solicitor had by ſome indirect Means got them from the 
Maſter, ſo that he could not direct the Conveyances ; and Biſhop 
having purchaſed ſeveral Lands ſince the laſt Decree, and the 
Conveyances thereof being made in his own Name, to him and 
his Heirs, and not ſo as the fame will remain, and come to the 

Plaintiff, after the Death of the ſaid Biſhop; 4 
Therefore the Plaintiff exhibited this Bill, that Biſhop may 
diſcover what Lands he had at the Time he entered into the C- 
venants as aforeſaid, and what he hath purchaſed ſince the for- 


mer Decree, and that all may be ſettled on the Plaintiff accord- 
4 ing 
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ing to the ſaid Covenants; and that both he and Ferdon may diſco- 
ver the Writings and Deeds brought before the Maſtcr, and 
where they now are, and be compelled to produce them. 

Biſhop pleads, that he made certain Conveyances purſuant to 
the former Decree, and that he did not take the Deeds and Writings 
from the Maſter, but believes that Verdon had them, and that he 
nad made an Affidavit he never had them ſince they were pro- 
duced before the Maſter. 

And he demurred to that Part ef the Bill which ſecks a DiC- 
covery of the Lands purchaſed ſince the Decree, and the Con- 
veyances thereof, for that the Plaintiff hath not entituled himſelf 
thereunto, by any Title accrued ſince that Time, and that the 
ſaid Decree did not extend to any Lands he ſhould hereafter 
purchaſe; and that the Plaintiff is concluded and bound by the 
{aid Decree, and therefore ought not to bring this original Bill 
for any Matter in Iſſue in the ſaid former Cauſe. 

And the Defendant Ferdon demurred, for that the Bill con- 
tained ſeveral and diſiin& Matters, in ſome of which he is not 
concerned, and that if the Plaintiff would have any Relief againſt 
him concerning the faid Deeds and Writings, the ſame ought to 
be proſecuted under that Decree, and according to the Courſe of 
the Court in ſuch Caſes, and not by an original Bill. 

The Lord Keeper ordered the Defendants to anſwer all, but 
to ſuch Lands purchaſed ſince the Decree, and to that Part the 
Demurrer of Biſhop was allowed, but without Coſts. 


— 


Thomas Hayes an Infant, by his Guardian, 


Plamtiff. 


Penelope Hayes, Widow, and Margaret Hayes, 
| 1 . A — 7 2 2 2. 
Defendants. e, fe Cor, 


1 Hayes by his laſt Will, deviſed Cerervorth Mills to — * 
his Son Alexander Hayes, upon Condition he pay to his — 
his Daughter Margaret 500 l. on her Day of Marriage, or when ter zog and 
the ſhall be of the Age of twenty Years, and in Default of Pay- 


in Default 
b ; thereof to 
ment thereof, then he deviſed the ſaid Mills to Margaret and the _ 
150 a aughter 
ber Heirs. and her 
ED . Heirs. 
The Son deviſed ir to his Mother for Life, and afrerwards to an Infant and his Heirs. 
The Mother and Daughter combine together, and the Mother refuſed to pay the 500 J. by 
vhich Means the Eſtate would be forfeited to the Daughter, and the Infant defeated. 


; pecreed that the Mother pay one third Part of the 5001. and th 


; at if ſhe refuſe, then the 
nant paying the whole, ſhall have both her Right, and the Eſtate. | 


3 Alexander 


— 


EET IOS 
UU a. tt. a U A. Sa... ts i. —. 


232 Term. Trin. 27 Car. 2. Anno 1675. 


Alexander entered, and by his laſt Will, deviſed to his Mo- 
ther Penelope Hayes, all his Lands in Berkſhire and Surrey, 
(whereof the ſaid Me were Parcel) for her Life, and after- 
wards to the Plaintiff 7 homas Hayes the Infant, and his Heirs, 
and ſoon after died. 

And now Penelope combining with her Daughter Margaret, re- E 

- fuſed to pay the 500/. to her, and by that Means the Eltate 3 
would be forfeited to her. . 

Therefore to prevent ſuch Fyfeiture, the Infant exhibited this 
Bill, alledging that he was willing to pay his Proportion of the 
* 500 J. or the whole, ſo as he may have Pene/ope's Eſtate for 
Lite. 

The Court declared, that Penelope ought to pay one third Part 
of the 500/. or elſe the Infant paying the whole, ſhould enjoy 
her Eſtate for Life. 

And decreed, that if Penelope ſhould refuſe to pay that Pro- 
portion, that then the Infant paying the whole 500/. ſhall enjoy 
the Premiſles to him and his Heirs againſt the Defendants, and all 
claiming under them; and that both the Defendants ſhall join in 
a Fine to the Infant, and convey to him and his Heirs; but if Pe- 
nelope pay one third Part, then the Uſes of the Fine ſhall be to 
her for Life, and afterwards to the Infant and his Heirs. 


- | — TIO * — 4 * 
e * 


—— — 


— —— 


=. 


Ralph Hodgkin, Merchant, Plaintiff. 


Elizabeth Blackman, Adminiſtratrix of Maurice | 
Blackman, and Munditord Brampſton, Serjeant 


at Law, Defendants. 


The Huſ- HE Bill was, to be relieved for Debt of 300/. due to the 
ou me Plaintiff Hodekin, from Maurice Blackman, late Husband 
gave a Bond of the Defendant Elizabeth Blacknian, who died inteſtate, and l 
i e to whom ſhe is Adminiſtratrix, and to diſcover Aſſets, Gc. v 
if the ſurvi- The Defendant E/izaberh ſays, that upon her Marriage with 
ved; they the ſaid Inteſtate, he agreed with Dr. Argaile her Father to leave 
ge dog her worth 1500 J. if the ſurvived, and that he entered into a a 
Debt to o- Bond of 3000 J. Penalty to her ſaid Father, conditioned to the 3 
e — Purpoſe as aforeſaid; and that her Husband is ſince dead, and ha- 1 
Proviſion for ving not made any ſuch Proviſion for her, and that her Father . 
her. being alſo dead, her Mother as Executrix to her Father, hath put 8 
2 4 the ſaid Bond in Suit againſt E. and hath got Judgment againſt h 
ſhall be ſa- her, and that ſhe hath paid 250 J. Part of the 1500 J. and that her 3 in 
p ſaid Husband's Eſtate is not ſufficient to ſatisfy half that Sum 3 | 
Creditors. Which ſhe inſiſts ought to be paid unto her in the firſt Place. 1 


The Y 
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The Court was of Opinion there could be no Relief againſt 
this Bond, but only againſt the Penalty; but that the 1500 J. 
ought firſt to be paid, but that there ſhall be a Diſcovery of 
Aſlets, and an Account, and that 200 J. Part of the Marriage 
Portion of the ſaid Elizabeth, and now remaining in the Hands 
of Sergeant Brampton, ſhall be brought into the ſaid Account; 
and that what Aﬀets ſhall remain after the 1 5 00 J. paid, ſhall go 
towards Satisfaction of the Plaintiff's Debt. 


Term. Sanct. Mich. 


27 Car. 2. Anno 1675. 


— — 


Thomas Carliſle, Adminiſtrator of Sir Peter Har- 
| dres, Plaintiff. 


The Lady Phœbe Hardres, Widow, Defendant. 


HE Plaintiff exhibited his Bill to have a Diſcovery of the Bill again 
real and perſonal Eſtate of Sir Peter Hardres, the ſame an Admini- 


being liable to a Judgment which the Plaintiff had obtained a- (R272. 


gainſt him. Inteſtate's 


Eſtatc; ſhe 
pleads, that Adminiſtration was granted to another by the Prerogative Court, by which the 


Adminiſtration granted her (being out of an inferior Court) is repealed. The Plea 
was over-ruled with Coſts. | 


The Defendant put in an inſufficient Anſwer, and ſome Time 
afterwards a Plea, and for Cauſe ſhewed, that ſince the former 
Anſwer, Adminiſtration of Sir Peter Hardres's Eſtate was 
granted by the Prerogative Court to the HY Atkins, as Cu- 
ratrix, during the Minority of Sir Thomas Hardres, the only 
Son and Child of Sir Peter; which Prerogative Adminiſtration 
had repealed the Adminiſtration granted to the Plaintiff, that be- 
ing out of an inferior Court. 

But the Court over- ruled this Plea with Coſts. 


H h William 
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William Boſtock an Infant, by his Guardian, 
Plaintiff. 


Jermin Ireton and Mary his Wife, Ralph Thick- 
neſſe, Nicholas Weld, and others, Defendants. 


Deviſe of HE Father of the Plaintiff, by his laſt Will, deviſed 3000 
$005k to his to his Daughter Mary, (the now Defendant) provided 


provided the tNat Me j with rhe Conſent of his Executors ; ſhe atterwards 
marry with married the Defendant Tretozz; and it appearing, that the Execu— 
the Conſent tors did conſent to it, upon My. Teton making a Settleme::t of 
of his Exe- : Oo f 

cutors, and 490 J. per Aunum on her for her Life, and upon their Iſſue af- 
if not, then terwards; and tho there was no other Conſent than upon the 


. f h 3 $4 . . 8 f 
=p _T Condition as aſoreſaid, and tho' that Condition was not perform- 


to be abated, ed, yct the Marriage took Effect. 

ſhe marricd 

with Conſent of the Executors, ſo as the Husband would ſettle 400 J. per Annum 6n her for 
her Jointure ; the whole zoo l. was decreed, tho' the Conſent was only conditional. 


And now the Plaintiff exhibited his Bill to have 850 /. out of 
the 3000 /. ſo much being to be abated of the Portion, if ſhe 


did not marry with the Conſent of the Executors, which, as it 


was inſiſted by his Counſel, ſhe did not, becauſe the Conſent of 
the Executors was only conditional, e. ſo as the Defendant 
Ireton ſettle a Fointure of 400 l. per Anmm on her, which he 
had not done; therefore, without ſuch Settlement they did not 
conſent to the Marriage. 

But the Counſel for the Defendant Treton offered, that upon 
Payment of the ſaid z ooo J. ſuch Settlement ſhould be made, 
and that Conveyances for that Purpoſe had been long fince 
drawn, and which would have been executed, if the other De- 
fendants would have executed an Aſſignment of a Mortgage, by 
which the ſaid 3 000 J. was ſecured; but that now Sir William 
Fones, the Attorney General, having purchaſed the Equity of 
Redemption of the ſaid Mortgage for 2700 /. had exhibited his 
Bill againſt the Defendants the Executors, and had obtained a 
Decree for them to aſſign the ſaid Mortgage to him, or to whom 
he thould appoint. 

The Court diſmiſſed the Bill, as to that Part thereof which ſeeks 
to have 850 J. out of the Portion of 3000 J. becauſe the Mar- 
riage was had without the Conſent of the Execcutors, for the 
contrary appeared to be true; and decreed, that the Money, 
payable by Sir //7/{iam Fonts for the Equity of Redemption, 
together with what Intereſt was Arrear for the ſame, ſhould be 


paid to the ſaid Jermin Ireton, to ſave the Charges of taking it 
I out 
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out of Court, he and his Father entering into a Recogniſance 
of 6000 l. to make ſuch Settlement on the ſaid Mary, as was a- 


greed on; and in ſuch Caſe the Executors to be indemnitied, and 
to have their Coſts, 


— 1 


Atkins and others, Plaintiffs. 
Darford and others, Defendants. 


& Plaintiff having a Patent from King Charles for 40 An Account 

Years ſole Printing all Law-Books, made a Leaſe thereof 9ecrecd, and | 

to the Defendants for 21 Years, at the Rent of 100 J. per An- ifs 

nun, and now exhibited his Bill for the Arrears of Rent for 4 or « new Leaſe 

5 Years, which was not paid. OE ON... 
The Defendants, to avoid this Leaſe, ſay, they were put to nants as in 

2000 J. Charges in Suits at Law, and in Parliament, and at the the old. 

Council-Board, with the Company of Stationers and others, of 

which the Plaintiff promiſed to bear a fourth Part; which if he 

will perform the Defendants will pay all Arrears of the Rent, 

and one of them offered to pay the whole himſelf, ſo as he might 

have the ſole Intereſt of printing ſuch Books, and the Leaſe re- 

newed to him. 


Thereupon the Court decreed an Account, and on Payment 


| of what ſhall oppor to be due to the Plaintiffs, they ſhall ſeal 


a new Leaſe for the Remainder of the Term in the former 
Leaſe, and with the ſame Covenants, Gc. 


p ah _—_— — 


— 


Corderoy verſus Carpenter aud others. 
Et econtra 
Carpenter verſus Corderoy. 


Orderoy owed one Swetnam 73 l. and Swetnam owed one ate de- 
Hind ſo much Money, and a much greater Sum to one ind 4 
Ca r pent ers | Jud gment 
Corderoy, by the Order, and at the Requeſt of Szwetnam, 2 foreign 
. 3 a ttachment- 
gave a Note under his Hand to Hind; to pay him the 73 J. due 
to him from Szwernam, and afterwards he ſuffered Carpenter to 
attach this Money in his (Gorderoy's) Hands, as due to him from 


Hh 2 SwWetnam, 
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Szwwetnam, and upon that Attachment Carpenter got a Verdict and 
Judgment. 

Now Corderoy being by this Means liable both to ind and 
Canpeuss, exhibited his Bill to prevent Payment to both, and 
offered to bring the 73 J. into Court, that he might not pay the 
Money twice, and that ſuch Perſon may have it to whom the 
Court ſhall order it. 

The Court accordingly decreed the 73 J. to be paid to Hind 
and that Carpenter might take his Remedy at Law, and ſhould 
aſſign his Judgment to the Six Clerk, Oc. in Truſt for Cordero 
to reimburſe him the 73 /. 


— 


Charles Bridgman, Plaintiff. 
Thomas Tyrer and others, Defendants. 


Money due 1 Codevin, upon the Marriage of his Daughter with 
22 the Plaintiff Charles Bridgeman, promiſed to give her 
gage decreed 600 J. the Marriage took Effect, and Thomas Godwin died; 
in Equity, and now the Plaintiff exhibited his Bill againſt the Executors 
to have the Benefit of this Promiſe. | 
The Defendants refuſed to pay the 600 J. pretending Want o 
Aſſets; and that it was a Marriage, not only without the Fa- 
thers Conſent, but that the Husband agreed to ſettle 50 J. per 
Aunum on her, which he had not done. 
But it appearing, that the Marriage took Effect upon the ſaid 
Promiſe made by the Father, and that there were Aſſets, and 
6co J. due to the Teſtators Eſtate, which was ſecured by a 
Mortgage ; and that the Plaintiff, in an Action brought by him 
_ againſt the Executors, had obtained a Verdict and Judgment 
againſt them. . | 
The Court decreed, that the Executors ſhould come to an 
Account, and pay the ſaid 600 J. to which Payment the perſo- 
nal Eſtate ſhall firſt be liable; and if that fall ſhort, then the 
Principal and Intereſt due on the ſaid Mortgage (after real In- 
cumbrances are taken off) ſhall be liable to make it good, the 
Court declaring, that the Money due on that Mortgage was 
Aſſets in Equity, and ought to be apply'd (after the real In- 
cumbrances made by the Mortgagor are taken off) with the per- 
ſonal Aſſets towards the Plaintift 's Satisfaction. 


I John 
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John Briſcoe, Eſq; and the Lady Anne his Wife, 
Plaintiffs. 


Baſil Earl of Denbigh, the Lord Sherrard, aud ſe- 


veral others, Defendants. 


Devard Lord V. alix, and Elizabeth late Counteſs of Ban- Where ſub. 
bury, who was the Mother of Nicholas, late Earl of Bau- ſequent Ar. 
bury, upon a Treaty of Marriage between the ſaid Nicholas be tha 
with 1/abel/a the Daughter of the Lord Newport, and in Conli- Perſon, and 
deration of 8000 J. Portion, and a Jointure to be made to her, „ e _ 
did, by Leaſe dated 2 Feb. 1649, and by Releaſe bearing Date ant nth 


the 25th of the ſame Month, and made between the ſaid Lord a precedent 
Vaux and the Counteſs Elizabeth of the firſt Part; Freeman and ere 
Lum of the ſecond Part; Nicholas Earl of Banbury and the Counterpart 
Lady 1ſabella of the third Part; William Earl of Salisbury, of « Mort. 
Bafil Earl of Denbigh, and Francis Harvey of the fourth Part, Se s be 
releaſe and confirm the Manors and Lands in the Bill mention- allowed as 
ed, to the Uſe of the ſaid Nicholas and {{abella, and to the Me Or __ 
Survivor of them for their Lives, and afterwards to the Earl of loſt. 
Salisbury, Gc. for 99 Years upon Truſt, that if the ſaid 1/abel/a 
die, living the ſaid Nicholas, and without Iſſue Male, and 
that if there ſhould be one or more Daughters then living and 
unmarried, that in ſuch Caſe the ſaid 'Truitees, and the Survivor 
of them, or the Executors and Adminiſtrators of ſuch Survivor, 
ſhall, by Sale or Leaſe of the Premiſſes, or of any Part thereof, 
at their Diſcretion raiſe and pay 6000 /. for the Marriage- 
Portion of ſuch Daughter and Daughters, (27Z.) if but one, then 
the whole 6000 /. to be paid to her, if more than one, and but 
two, then 3000 J. apiece, and if three or more, then the 6000 /. 
to be equally divided amongſt them at their reſpective Ages of 
18 Years, or Days of Marriage, which ſhall firſt happen after the 
Death of the ſaid 1/abella, &c. — 
The Marriage took Effect, and the Lady Anne, the Wife of 
the Plaintiff Bri/coe, and firſt the Wife of one Charles Fry, is 
the only Daughter of the ſaid Nicholas and 1/abella, and living 
at her Death, Which was about 18 Years ſince, ſo that the ſaid 
6000 J. became due to her; and Nicholas, ſome Time before his 
Dcath, enter'd into Articles with Charles Fry, the firſt Husband 
of the ſaid Anne, to pay the ſaid 6000 /. within four Years, and 
Intereſt in the mean Time after the Rate of 5 /. per Cent. 
Which he paid during the Life of the ſaid Fry, but no Part 
of the Principal or Intereſt to the Lady Awe whilſt ſhe was a 
Widow; but he paid the Intereſt, and 500 J. Part of the Princi- 


pal 
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pal to the Plaintiff Briſcoe ſince he married with the ſaid Anne, 
{o that now there remains 5500 /. due, for which he exhibited 
his Bill againſt the Truſtees, who confeſs the Truſt, but that 
the Counteſs of Banbury claims her Jointure out of the Lands, 
and the preſent Earl of Banbury, who is a Minor, claims the 
Reverſion in Fee, therefore they deſire the Direction and Pro- 
tection of the Court. 

And now the Counſel for the ſaid Earl and Counteſs inſiſted, 
that tho ſuch Deed of Settlement was made by Leaſe and Re- 
leaſe, as aforeſaid, to raiſe the 6000 J. Portion, yet the Plaintiff 
ought to reſort to the Articles for Relief, for by thoſe Articles 
the Settlement was made void; or at leaſt to diſcount the Intereſt, 
which with the 500 J. paid to the Plaintiff, ought to be account- 
ed as principal Money towards ſinking the 600 J. and not to 
reſort to the Settlement and Articles likewiſe, as they had done, 

buy ſuing Nicholas in his Lifetime upon the ſaid Articles, when 
he did forbear to pay any farther Intereſt, perceiving he was in 
the Wrong to pay it before it was due. 

But on the other Side it was inſiſted, that the Articles had 
not vacated the Settlement, there being not a Word in them 
tending to any ſuch Purpoſe; which Articles were made at the 
Deſire of the Earl, and without the Privity of the Truſtees, 
who had the legal Eſtate veſted in them; but that the Plaintifls 
ſhall diſcount for the ſaid 500 J. and for the Rents they have 
received, ſo as they may be ſecured to have the Reſt of the ſaid 
Portion. 2 

The Lord Sherrard, one of the Defendants, ſays, he was a 
Truſtee in the Counteſs of Banbury's Settlement, and ſets forth a 
Mortgage made to Sir Thomas Lucie for 2000 J. which by ſeve- 
ral Aſſignments is now come to him; and that he is willing to 
execute the 'Truſt, ſaving his Intereſt in the ſaid Mortgage, be- 
ing for a valuable Conſideration, and prior to the ſaid Settle- 
ment, there being enough left to perform the Truſt; to which 
End he exhibited a Bill againſt the other 'Truſtees, in which he 
ſets forth the Loſs of the original Mortgage-Deed, and prayed 


Relief therein. 
The Court decreed, that the Articles did not impeach or va- 


cate the Settlement; and that the Intereſt paid purſuant to the 


Articles, is not to be accounted for, or r as Part of the 
6000 J. but that the 500 J. is Part thereof, and that common 


Intereſt ſhall be allowed for the Reſidue ſince Earl Nicholass 
Death to the Time agreed on, but no Intereſt ſhall be allowed 
after the Time agreed on by the Articles, during the Earl of Ban- 
bury's Life. 

That the Truſtees ſhall account for the Rents and Profits of 
the Eſtate received by them, or by their Order, and pay over the 


ſame to the Plaintiff Briſcoe, or his Aſſigns, which Rents fo re- 
I ceived, 


MA © 
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ceived, or to be received, are to go in the firſt Place to the 
Payment of the Intereſt ſince the Earl's Death, and the conti- 
nuing Intereſt, and then to ſink the Principal. 

That the Truſtees, in convenient Time, may fell or demiſe, 
according to the Deed of 'Truſt, ſo much of the Lands (not in- 
__ in the Mortgage) as will raiſe the Remainder of the ſaid 
60001. 

That the Lord Sherrard ſhall enjoy the Benefit of his Mort- 
gage, the Counterpart whereof ſhal be allowed as an Original, 
and admitted as ſuch at any Trial, &. 


Nicholas Glynn, Eſq; Plaintiff. 
William Scawen, Eſq; Defendant. 


1 Plaintiff's Grandfather being ſeiſed of a Moiety of cer- Bill to dit. 
tain Lands in the Bill mentioned, made a Leaſe thereof cover Boun- 
to the Defendant's Father for 3 Lives, under a certain Rent, and {ries the 
paying an Heriot upon the Death of cach of the Lives; which thrown © 
Lands being contiguous, and adjoining to other Lands of the down, and 
now Defendant, could not be known, for that the Fences were Kun 
thrown down, and the Boundaries were deſtroyed ; and therefore how much 
the Plaintiff exhibited a Bill to have a Diſcovery thereof, and an Ret was in 
Account of what Rent was in Arrcar, and of Heriots, (5c. AE | 
The Defendant demurred, becauſe the Plaintiff hath not made 
Oath that the Counterpart of the Leaſe was Iſt, it appearing by 
the Bill, that the Leaſe was not determined, and for that he did 
not offer to confirm the Leaſe for the Reſidue of the Term. 
'The Court ordered him to anſwer as to the Boundaries, and 
what he knows concerning the Payment of any Rent, and after 


that is done, there ſhall be no farther Proceedings in this Court. 


— —— —— — 
K * 


2» 


Charles Cornell, Plaintiſſ. 
Warren, and Ward, and others, Defendants. 


HE Plaintiff exhibited his Bill to be relieved for ſeveral Bill to be 


Goods, Wares, and Merchandizes, ready Money in Gold J9eve.&e 
and Silver, as well Foreign as Engliſh, and for ſeveral Pearls, dant pleads 
3 | a former 
Bill for the ſame Matter and diſmiſſed, and an Action brought for the ſame Matter, and the 


Plaintiff nonſuited ; and another Judgment on a Verdict on full Evidence, and affirmed in 
ror, | h 


Jewels, 


3 path. an 2 
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Demurrer 
to a Bill to 
diſcover 
fraudulent 
Conveyan- 
ces in Pre- 
judice of a 
ortgagec, 
over- ruled 


Plea of ge- 


Jervels, Diamonds, Amber and Ambergreaſe, and other Things 
of great Value, Bonds, Bills, Oc. which are come to the Hands of 
the Defendant, and ought to be delivered to the Plaintiff. 

The Defendants plead a former Bill depending for the ſame 
Matter, which, upon hearing the Cauſe, was diſmiſſed, and an 
Action brought at Law in the Court” of Common Pleas for the 
ſame Things, in which Action the Plaintiff was nonſuited ; and 
that there was a Judgment obtained againſt him after a Verdi& 
upon full Evidence, which Judgment was afterwards affirmed on a 
Writ of Error. 

'The Court allowed the Plea. 


Edmund Draper, Plaintiff. 


Sir Robert Jaſon, John Pargiter, aud others, De- 
fendants. 


HIS Bill was, to diſcover ſeveral fraudulent Conveyances ſet 

on Foot by the Defendants, by Contrivance to defeat the 

Plaintiff, who -was a Mortgagee, from the Defendant Sir Robert 

Faſon, of certain Manors and Lands in the Bill mentioned, for 
ſecuring the Repayment of 1000 /. and Intereſt. 

The Defendant Pargiter demurred, for that the Bill is for 
different Matters againſt ſeveral Defendants, and the Plaintiff did 
not diſtinguiſh for what particular Conveyances or Incumbrances 
made by the ſeveral Defendants he would have a Diſcovery made, 

The Counſel for the Plaintiff argued, that the Bill was for a 
Diſcovery of Incumbrances made by the other Defendahts, 
wherein Parziter was not concerned. | 

And this appearing to the Court, the Demurrer was over-ruled, 


and Pargiter was ordered to anſwer, but not to any Incumbrances 


made by the other Defendants, 


—_—_—— — 


— — 


Bartram, Plaintiff. 
Dennett, Defendant. 


Merrogatories were exhibited againſt the Plaintiff to be exa- 


allo. | mined as to a Contempt of the Court, in not paying Coſts to 
the Defendant, which he was ordered to pay. 
He pleaded the general Pardon made Anno 25 Car. 2. and the 


Court allowed the Plea with Cofts, Gc. 97 
I | 


allowed. 
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Sir Philip Boteler, Bart. Plaintiff. 
Mary Maſley, Widow, and others, Defendants. 


Hilip Boteler, Eſq; the Plaintiff's Anceſtor, being ſeiſed in Sale of 

Fee of ſeveral Lands in the Bill mentioned, did by Deed Deed Greed 
bearing Date 5 September, in the 9th Near of the Reign of Heu- 9 H.8. re- 
ry 8. upon Sale of theſe Lands, reſerve a Rent of forty Marks Marko 
yearly, iſſuing out of the ſame, and to be paid to the Vendor and his A. pay- 
Heirs, (whoſe Heir the Plaintiff is,) which Deed was enrolled . mo 4 
at Cheſter ; and the Plaintiff having loſt the Cunterpart, could his Heirs : 
not recover at Law, though the ſaid Rent was paid till the Year this Deed 
1652, but was now refuſed to be paid; therefore the Plaintiff ex- At ce 
hibited his Bill to enforce the Payment thereof, and to diſcoyer and theRent 


what was in Arrear, which as he ſuggeſted did amount to B ill 


the Lear 
oy h +, bur 
| the Co is 
part being loſt, it was now denied to be paid. R unter 


Decreed to be paid with Intereſt, but on Appeal to the Lord Keeper, the Decree as to the 
Intereſt was reverſed, becauſe the Deed being enrolled, it was a Negle& in the Plaintiff, that he 
did not recover the Rent ſooner. 


The Defendants ſay they are Purchaſers for a valuable Conſi- 
deration without Notice, &c- and that ſome of them have en- 
joyed the Lands 3o Zears and more, in all which Time Demand 
was not made of theſe 40 Marks, or of any Part thereof. 

Upon hearing this Cauſe at the Rolle, it was decreed that 
the Defendants ſhould pay the Arrears zwith Intereſt; but upon 
an Appeal to the Lord Chancellor Finch, that Decree was re- 
verſed as to the Intereſt ; becauſe it appeared by the Bill, that 
the Deed was enrolled at Cheſter, therefore it was the Plain- 
tiff's Neglect, that he did not recover the ſaid forty Marks per 
Ann. ſooner. 


——-— —— * 


Chaplin and his Wife, Plaintiffs. 
Coe and Ellen Hart, Widow, Defendants. 


HE Father of the Plantiff's Wife, by his laſt Will, devi- Treats be | 


ſed to her 160/. to be paid at her Age of 19 Years, and hi, Truſt 
ſoon after he died. by deliver- 


| ing up a 
Bond, and taking Security to ſave himſelf harmleſs, was decreed to pay the Money 


I; The 
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The Mother improved this Sum to 200 J. and afterwards 
married one Jeggon, who gave a Bond to Oe, and to Hart 
the Defendant's Husband, in the Penalty of 400 J. conditioned 
to pay the ſaid 200 J. to the ſaid Legatee at her Age of nineteen 
Years. 

Jeggon died Inteſtate, and Hart is likewiſe dead, having 
made a Will, and the Defendant Ellen Hart Executrix ; and now 
the Plaintiffs exhibit their Bill againſt Che, and the ſaid Executrix 
of Hart to have this Legacy, or otherwiſe to put Jeggons Bond 
in Suit. 

But they pretend that ny had delivered up the Bond to 
one Kingsbury the Plaintiff's Uncle, and had taken ſome 
Security, or Counterbond from him to ſave them harmleſs. 

'The Court was of Opinion, that the Defendants had broke 
their Truſt by delivering up the Bond, and decreed that they 


ſhould make good the 200/. and Intereſt to the Plaintiff ever ſince 
it was due. 


Term. Sanct. Hill. 


28 Car. 2. Anno 1675-6. 


Sir George Carterett, Bart. Plaintiff. 


Sir William Pettie, Defendant, & econtra. 


Bill for a HIS Bill was to have a Partition of Lands in Trelaud, 
AN granted to both the Plaintiff and the Defendant, by Letters 
O ands in 


Delt DB Patents of King Charles II. and to ſettle the Inheritance thereof 


murrer for As well as the Poſſeſſion. 
that the 


Plaintiff may have Relicf in the Courts of that Kingdom, and is not proper here for Relief. 


The Defendant demurred for that (of the Plaintiff's own Shew- 
ing) the Lands are in TJreland, where he may have Relief in his 
Majeſty's Courts there, if his Cauſe is proper for Relief; but tis 
ww proper to be determined here, eſpecially upon an original 
Bill. 

And for this Reaſon the Court allowed the Demurrer. 

I Dunſtall 
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Dunſtall and his Wife, Plaintiffs. 
Rabetr, Defendant. 


HE Plaintiffs exhibit this Bill to have a Legacy of 100 J. Deviſe of a 
given to Elizabeth, the Wife of the Plaintiff, by the laſt 2 of 
Will of her Father, who deviſed the like Sum to the Defendant dee ©. ; 


had received their Legacies, and the third exhibited a Bill for her „ 
fendant demurred, for that the other two were not made Parties. * „ 


The Defendant demurred, for that the two Brothers who were 


Reſiduary Legatees were not made Parties to this Bill. 


But the Court over- ruled the Demurrer as to the Legacy, but 
allowed it as to the Share of the Reſidua ry Part. 


— | . bo 


* 


_ 


Sir Thomas Davis and Robert Harvey, Eſq; 
Plaintiffs. N 


* 


Rowland Dee, one 4 the Executors of Charles Eve- 
rard deceaſed, and others, Defendants. 


HE Defendant Dee was Executor to one Erverard a Bank- Bill againſt 

er, who left a conſiderable real Eſtate, beſides a great per- an Execu- 
ſonal Eſtate, to the Value of 50000 J. which the Defendant poſ- ver { + 
ſeſſed, and converted to his own Uſe ; and ſet up fraudulent Judg- ments, &. 
ments to defeat the Plaintiffs of a Debt of 1400 J. due to them from oP _ 
the ſaid Everard; therefore they exhibited a Bill to have a Diſ- the Statute 
covery of the ſaid Judgments, and to have the ſaid Sum of 1400 L. f Limita- 


decreed to them with Intereſt. ops hor ol 
. 5 et 2 the exhibir- 
ing this Bill, his Adminiſtration was repealed by Sentence in the Prerogative Court, and Admi- 


niſtration was granted to another. 


The Defendant pleads the Statute of Limitations, 21 Zac. and 
that long before this Bill exhibited, (viz.) 5 July 1670, in a 
Suit in the Prerogative-Court, commenced againſt him by the 
Children of the ſaid ck by Charles Cornwallis their Guar- 

1 2 . dian 3 


* 
Hern Accordingly the Defendant purchaſed the Farm df 
A idler rm 59+ Which he was to pay 1721 J. and the Plaintiff: paid 721 
| Ar 44... 


"1 SiC * 
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*» 


dian, by the Sentence of that Court the Letters of Jaminiſtratiyy 
granted to the Defendant were repealed; and Adminiſtration wa, 
granted to the ſaid Cornwallis, during the Minority of the ſaid 
Children; and that they are ſtill under ſeventeen Yeats, and nej- 
ther they, or their Guardian made Parties to this Bill, 

The Court allowed the Plea as to the perſonal Eſtate, but o- 


ver-ruled it as to the real Eſtate. 


* 


John Bacon, Plaintiff 
Edward Clerke, Defendant. 


Marriage- - Plaintiff upon his Marriage with Anne, who was the 


Agr ement 7 . 
dal Defendant's Daughter, agreed to ſettle on her certain Leaſe- 


be perform- hold Lands in the Bill mentioned, for the Benefit of her, and of 

ed, tho' the e . . s 

Wifo dead the Iſſue of that Marriage; and in Conſideration thereof, the 

vithour Iſſue, Defendant was to give with her 1000 J. for her Portion, which 
was to be laid out in Lands, and to be ſettled on the Plaintift for 


Life, Remainder to his Wife for Life, Remainder to the Iſſue 
Male of that Marriage, Remainder to the Iflue Female, Remain- 
der to the right Heirs of the Plaintiff, 2 D 
or 
I be- 
ing Part of the Purchaſe-Money, ſo that there remained 1000/. 


” /, more to Pay, which being the Sum agreed to be laid out in Lands 
as aforeſaid ; and tho' the Plaintiff had ſettled his Leaſehold Lands 


FO. — 
P * 4 according to the ſaid Agreement; yet now Anne being dead with- 
„. cout Iſſue, the Defendant refuſes to execute Conveyances of the ſaid 


15 
1 

. 

4 * 

* 


Y. Heer ge. Farm, pretending that the Leaſehold Lands were ſhort of the 
Value agreed on; and that there were Incumbrances on them. 
But it appearing, that there was no Defect in the Value, or a- 
ny Incumbrances, but what the Defendant did know at the Time 
the ſaid Agreement was made; 
Therefore the Lord Chancellor aſſiſted by Judges, decreed that 
the Defendant ſhould execute Conveyances of the ſaid Farm ac- 


cording to the Marriage Agreement. 


I 
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Sir William Jones, the Attorney General, on behalf 
of the Governor of Chriſt's Hoſpital in London, 
* 


aintiff Au. ae, e, 300.440. 
John. Peacock and others, Defendants. 


Bill mentioned, of the Value of 400 J. per Ann. ſettled the 


among? other Things appoints ſeveral Charities, and the Srp/rs 
of his Eſtate he gave to the poor indefinitely; which Word Poor e 


therefore it would come to nothing, for which Reaſon Equity 
gives the Diſpoſal of this CHarity to the King. 


then to the Poor of that Pariſn. Dom. 2. Vol. 169. 


After ſeveral Suits between Dr. Fryer, and the Executors of 
his Brother Henry the Teſtator, in the Court of ]//ards, King 
Charles II. undertook to accomodate the Matter, who ordered 
that great Part of the Eſtate given to Charity, ſhould be enjoyed 
by the Dector during his Life; but his Executors the Defendant 
Peacock and others, being now called on to adjuſt Accounts, and 
required to apply the Eſtate according to the Will of Henry 
Fryer the Teſtator ; 

It was decreed, that his real Eſtate ſhould be conveyed to 
the Lord Mayor, Aldermen and Citizens of Loudon, who arc 
Governors of the 3 Hoſpitals, founded by King Edz»ard VI. 
(ciz.) Bridewell, Chriſt-Church, and St. Thomas's Hoſpital ; 
and that they ſhould receive the ſame, and apply the Rents and 
Profits to the Purpoſes expreſſed in the Will, and the Surplus 
(by the King's Directions) to the Benefit of the Children of the 
new Royal Foundation in Chriſt's Hoſpital, being forty Poor Boys 
therein, educated in a Mathematical School, and to learn the 
Art of Navigation. 

The Tenants were decreed to ſurrender their old L.eaſes, and 


to take new Leaſes for their remaining Terms. 


William 


1 


1 
22 C. fee * 
2. A 


HF Fryer being ſeiſed of the Meſſuages and Lands in the Dori of a 
arity to 


'< Ao & * 


a i 28 the Poor in- 
ſame to the Uſe of his Will; and afterwards by his ſaid Will, he deficirely , in 
ſuch Cale E- 
uiry gives 

: 4 e Diſpolal 
in common Conſtruction extends to all the Poor in England; and 2 
the King. 
By the Civil 
Lay this De. 
viſe won! 1 
be to the Poor of the Hoſpital of that Pariſh, where the Teſtator lived, and if no Hoſpital there, 
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William Duke of Newcaſtle, Plazrntiff. 
Mary Cleyton, Widow, Defendant. 


Bill inſt g 
n N Agreement was made between the Duke and the De- 
to perform fendant's Husband, by Articles dated in the Year 1660, and 


vp her by Which the Plaintiff was to receive 4000 J. and to hate a Con- 
Husband in ©eparce of Lands in the Bill mentioned, in Conſideration where- 
8 ? of he (the Plaintiff ) agreed to grant a Leaſe to the ſaid Husband 
to pay 6000 J. Of certain Mods and Forges for a Term of Years ; and it was a- 
to the Plain- greed by the ſaid Articles, that the Leaſe ſhould not be granted 
Dd ac till the Articles were performed on behalf, and on the Part of the 
the Receipt faid Cleyton the Defendant's Husband. 


of the whole, 
viz. 4000 J. in Money, and the reſt by a Conveyance of Lands, &c. but thoſe Lands being ſet- 


tled on the Wife in Jointure, the Plaintiff exhibits a Bill againſt her for Performance of her 


Husband's Articles. 

Decreed that ſhe Plaintiff having acknowledged the Receipt of 6000 J. that is an Evidence 
of the Performance of the Articles, ſince the Plaintiff made no farther Demand for ſeveral 
Years; and tis unreaſonable to put an Executor to prove a preciſe Payment after ſo long a 


Time. 


Afterwards in the Year 1663, the Plaintiff made a Leaſe to 
Cleyton, purſuant to the ſaid Articles, in which Leaſe be acknow- 
e that 60001, was paid or accepted as paid to the Plaintiff, 
by the ſaid Ceyton, (vig.) 40007. actually paid, and the reſt by 
a Conveyance of Lands; and it afterwards appearing, that there 
were ſeveral Mortgages and Incumbrances on thoſe Lands, and 
that Part thereof were ſettled on the now Defendant in Jointure, 
the Plaintiff exhibited his Bill to have the Articles performed, and 
a Conveyance executed of Lands, (5c. 3 

But on the other ſide it appeared, that after the ſaid Articles 
were made, there had been ſome Departure from the Agreement 
therein mentioned, and this was by Conſent in the Vear 1663, 
and it was concerning a Conveyance of the Lands as it was very 
reaſonable ſo to be; becauſe Cleyton having before ſettled thoſe 
Lands in Jointure to his Wife, could not convey them to the 
Plaintiff. | 
Nov there could not be any probable Reaſon aſſigned, why 
the Plaintiff in the Year 1663, ſhould acknowledge the Receipt 
of 6000. when the Articles in 1660, mentioned only 4000 /. 
if the other 2000 J. was not to be ſatisfied by a Conveyance of 
Lands, which Cleyton knew he could not convey for the Reaſon 
before-mentioned, for the Plaintift 's Counſel did not pretend that 
ho wy to have 6000 J. and the Articles likewiſe to be per- 

formed. 


1 There- 
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Bail, ZEzerard ſhall be allowed as Evidence as far as by Law he 


— 
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1 


Therefore the Leaſe which was granted by the Plaintiff in the 
Year 1663, ought to be taken as an Evidence of the Performance of 
the Agreement by Cleyton, the rather becauſe he lived three Tears 
after the making the Leaſe, and no Demand was made by the 
Plaintiff of any Conveyance from him, nor of his Wife the now 
Defendant, four Years after her Husband's Death, till the Plain- 
tiff had exhibited his Bill to have ſuch Conveyance; and now 
endeavours to ſet on Foot a Recogniſance of 10000 /. which 
Cleyton had given for the Performance of the ſaid Articles. 

Upon hearing this Cauſe, the Court was of Opinion, that the 
6000/7. paid in the Year 1663, was a full Satisfaction and Per- 
formance in Equity of the Articles in the Year 1660 ; and that it 
would be very hard (that ſince the Lands cannot be conveyed 
in Specie, by Reaſon of a former Marriage-Settlement) to ſet on 
Foot a Recogniſance againſt an Executrix after ſuch a Length of 
Time, and preſumptive Satisfaction, and long Acquieſence. 

That tis not reaſonable to put an Executor to a preciſe Proof 
of the Paymcut of every art of this 6000/4. but that the Rental 
of the Leaſe, and the Plaintiff's Acknowledging the Receipt of the 
Money under his Hand and Seal, ought to be conclulive to him. 

The Bill was diſmiſſed. | 


Calcham, Plaintiff. 
Spatman, Defendanr. 


HE Point in this Caſe was, whether one Ezerard, who in Account 
was Bail for the Plaintiff againſt whom a Judgment was the Judg: 
had, guod computer, ſhould be allowed as Evidence for him in this quod compe- 
Court; becauſe he ſwears to diſcharge himſelf in Caſe the Plain- 82 
tiff prove inſolvent. Aan wes 


f admitted as 
Evidence in this Court for him, for whom he was Bail. 


The Order was by Conſent, that the Plaintiff putting in another 


may. 


Hill 
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Hill and his Wife, Plaintiffs. 
Blankett aud his Wife, and Rhodes, Defendants. 


Orpharape HE Plaintiff's Wife being the Daughter of Fob Rhodes, a 

Part ac- Freeman of London, who died poſſeſſed of a great perſonal 

ebe Cuften Eſtate, and did not advance this Daughter in his Life-time ; ſhe 

of the City and her Husband come here for her Orphanage Part according to 

- — 16 the Cuſtom of the City; which is, that the ſaid perſonal Eſtate 

Coffs, hall be divided into zhree Parts, one to the Wife, another to 
the Children unpreferred equally, and a'third to the Executor or 
Adminiſtrator of the Husband; and this Bill was brought againſt 
the Widow, and againſt her Son, and againſt the Executor. 
They plead a Cuſtom, that if any Child under 18 Years, mar- 
ry without the Father's Conſent (as the Plaintiff did) ſuch Child 
looſes her Part. 

The Plaintiffs reply, that after their Marriage, the Father and 
they were reconciled, and ſo the Plaintiff is now well entitled to 
her Part. | | 

'The Court ordered that the Recorder of London ſhould certi- 
fy by Word of Mouth, whether there was ſuch a Cuſtom as the 
Defendants had pleaded, who certify'd that there was not; there- 
upon the Court directed an Account; and that the Plaintiff Mary 


ſhould be paid her Proportion, certified to be due with Coſts. 


1 


Term. 
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Draper, Plaintiff. 
Zouch, Defendant. 


HIS Bill was, to have a Diſcovery and Delivery of cer- The Plain- 
tain old Deeds and Writings, which the Defendant rang ang 
hath got into his Cuſtody concerning Lands, which the ſon, who had 
Plaintiff claimeth as Heir at Law to his Grandfather, who exe- _ 12 
cuted the ſaid Deeds in the 1355 Tear of King James. 1 
The Counſel for the Defendant inſiſted, that the Plaintiff's Felony, s. 
Claim was under a Perſon, who was convicted and executed for 
Felony, by Reaſon whereof his Lands were forfeited to the 
King, and that the Defendant was in Poſſeſſion for ſeveral 
Years under that Forfeiture, and therefore the Plaintiff ought 
not to be relieved. 
But it appearing in this Cauſe, that the Anceſtors of the De- 
fendant had the ſaid Deeds, and other Writings in their Cuſto- 
dy, which concern the Lands now in Queſtion ; the Court 
would not diſmiſs the Bill, but ordered that it ſhould be retain- 
ed, to enable the Plaintiff and his Heirs to make Uſe of the 
Depoſitions therein at any Trial at Law, and the Defendant to 
have the like Liberty, and that the Plaintiff- ſhall have Re- 
courſe to the Records, Rolls and Evidences of the Manor, in 
which the Lands now claimed lie, to view, peruſe, and take Co- 
pics thereof, (paying for the ſame) and ordered, that the De- 
tendant and his Heirs, Lords of the ſaid Manor, ſhould produce 
ſo many thereof at any 'Trial at Law, as the Plaintift or his 
Heirs ſhall at any Time require to be produced, but at the Charge 


of the Plaintiff, his Heirs or Aſſigns. 


K k | Hir 
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Sir Thomas Abdy, Bart. Plaintiff. 
Anthony Loveday and others, Defendants. 


The Plain- 
riff had 2 HE Plaintiff purchaſed certain Lands in the Bill mention- 
1 ed, and he, and thoſe under whom he claimed, had been 
Years, and in the quiet Poſſeſſion thereof, ever ſince the Year 1659, and 
pow the Se now the Defendant ſet up a Mortgage and a Recogniſamce, to 
up a Mort- incumber the Premiſles, againſt which the Plaintiff exhibited his 
1 Bill to be relieved; and there being no Proof either of the ſaid 
ſance, but Morigage or e er in Order to confirm the ſame, but 
there being that both might be ſatished. 

e | 'The Coon decreed the Mortgage to be delivered up and 


confirm ei- f 
ther of them, Cancelled, and the Recogniſance vacated. 


both were 
ſet aſide. F a — 
Mary Corbett, Widow, Plaintiff. 
Sir Richard Franklyn, Defendant. 
Legacy of HE Lady Elizabeth Northey, the Plaintiff 's Siſter, being 
— 5 0 poſſeſſed of a conſiderable perſonal Eſtate, and amongſt 


who had the Other Things of 1000 J. in the Hands of Sir Robert Viner, ſhe 
Care of the by her laſt Will ordered, that the ſaid 1000 J. ſhould be laid 
2 out in a Purchaſe of Lands, or otherwiſe to the beſt Advantage; 
fant) other- and that the Intereſt thereof ſhould be paid to her Grandton 
wiſe .than Sir Samuel Tryon, for his better Maintenance, until the Defen- 
1 Will, dant (her Brother in Law, and to whom ſhe had committed the 
muſt be an- Care of her ſaid Grandſon) ſhould purchaſe therewith ſome 
wag a hg 4 good Leaſe, Annuity, or Rent-charge for her ſaid Grandſon, 
laid it out. during his Life; but if he died before the ſaid 1000 J. was 
laid out in Lands, then 500 /. one half thereof, was to go to the 

Wife of the ſaid Sir Richard Franklyn the Defendant, (who 

was her Grandaughter) and the other 500 J. to the Plaintiff, and 

made the Plaintiff and the Defendant her Executors, and died. 

After whoſe Death the ſaid Executors proved the Will, but 
in Purſuance thereof the Defendant alone received the 1000 /. of 
Sir Robert Viner, and afterwards Sir Samuel Tryon died before 

it was laid out as directed by the Will; and now the Defen- 

dant refuſed to pay a Moiety thereof (iz. 500 J.) to the 

Plaintiff, | 

F The 


a _— 
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The Defendant pretends, that the Money was all ſpent in 

Suits for Sir Samuel Tryon whilſt he lived, and was under the 

Care of this Defendant, and otherwiſe for his Benefit, 
But the Court was of Opinion, that the Defendant could not 

lay out the Money in ay other Manner than ſuch as was di- 

rected by the Will; therefore the Plaintiff is well intitled to the 

500/. and to Damages fince the Bill, which amount to 560 J. 


and decreed the ſame to the Plaintiff in full for her Legacy and 
Intereſt. 


Term. Sanct. Trin. 


28 Car. 2. Anno 1676. 
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4 WA 
| as 


dir Robert Harding, Exceptaut. 


| Ralph Edy, on the Behalf of the Poor of Hanley's 


Alms-houſe, and others in the County of Not- 
tingham, Reſpondents. 


A Commiſſion was granted to the Reſpondents, to prove the A commit 
yearly Value of the Lands charged with the Charity in * 882 
the decretal Order, which Commiſſion was executed and re- ye; 


yearly Value 
turned. | 1 Lands 
It was now moved on the Part of the Exceptant for a new So 


Commiſſion, he pretending a Surprize in the former, and that he rity, &.. 
wed dg other Witneſſes to examine, whom he could not then 
produce. 

The Counſel for the Reſpondent inſiſted, that this Motion 
was made purely for Delay, it appearing by a Certificate, that 
the Commiſſioners ſate four Days, and that all the Witneſſes 
which the Exceptaut produced, were examined, and that the 
Exceptant himſelf then declared, that he had no more to be 
examined. | 

But now the Exceptant's Counſel agreeing, that he ſhould 
be concluded by another Commiſſions it was decreed accord- 

K k 2 ingly, 


DS 
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ingly; and that if the Reſpondent ſhall not at this new Com. 
miſſion examine any Witneſles, other than to croſs examine thoſe 
produced by the Exceptant, then he the Exceptant ſhall be at the 
whole Charge of the Commiſſioners on both Sides, otherwit 
cach to bear the Charge of his own Commiſſioners. 


— * * 


— nnn 


Chriſtopher Duke of Albemarle, Plaintiff. 
Elizabeth Viſcounteſs Purbeck, Defendant. 


An old HIS Bill was, to be relieved againſt a Demand of the Ar. 
arge on ' 
2 rears of an Annuity of 1000 Marks per Ann, amounting 


and of  nowto4o00Marhks, charged by the Duke of BuckinghamAn. 20Fac, 

2 there on his Manor of Newhall, and to be paid to the late Yiſcounteſs 

Demand for Parbech, during the joint Lives of her and her Husband; that ſhe 

30 Years, died in the Year 1645, and her Husband died ten Years after 

le 7 her; which Annuity determining by her Death, there was then 

paid. 4o0o Marks Arrear, and that the Defendant had procured ſpe- 
cial Letters of Adminiſtration to be granted to her, to intitle her 
to the ſaid Arrcars, and therefore ſhe demanded the ſame. 

It was inſiſted for the Plaintiff, that it may reaſonably be 
preſumed there were no Arrears due, and that if there were any 
due at the Death of the ſaid FY7/counteſs, the ſame hath ſince 
been diſcharged, or might have been ſatisfied, becauſe the now 
Defendant's Husband was a great Fazourite of the late Uſur- 
per's, and had or might have Satisfaction for the ſame; and the 
rather, for that tis now 3o Years ſince the Viſcounteſs Purbeck 
died, and no Demand hath been made thereof ſince her Death. 

That the Plaintiff's Father, the late Duke George, in October 
1663, purchaſed the ſaid Manor and Premiſſes for 28220 J. actu- 
ally paid, without any Notice of the ſaid Rent-charge, and that 
tis againſt Equity to charge a Purchaſer for a valuable Conſi- 
deration paid without Notice, Gc. | 

That tis a Matter of ill Conſequence for Charges or Eſtates 
to be ſuſpended for ſo many Years, and afterwards to be arbi- 
trarily charged upon. the ſame, when and into whoſe Hands ſoever 
the ſame ſhould come. 

But the Court declared, that the ſaid Arrears ought to be paid, 
and ſaw no Cauſe in Equity to relieve the Plaintiff, and there- 
fore his Bill was diſmiſſed, and the Defendant to be at Liberty 

to procced, as he ſhall be adviſed, in Order to recover the ſaid 


Arrears. 
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Fox, Plaintiff. 
Froſt, Defendant. 


HE Plaintiff exhibited his Bill, to have an Account of the Gain Demurrer to 

and Profit of a Parcel of Hops, and to pay to the Plaintiff his BI for 
Share and Proportion thereof ; it being privately agreed between Plaintiff" 
him and the Defendant, that they ſhould be Copartners in buy- Equity is 
ing and felling the faid Hope, and to pay for them equally, dhe Pacmenr 
and that either of them ſhould give a true Account to the other; of 55 which 
and the Plaintiff gave the Defendant 5 5. in Hand, to be paid as d, uh 
Earneſt for the ſaid Bargain of Hops. | Decres. 
The Defendant anſwered, and denied the Partnerſhip and A- 
greement, and the Receipt of 5 s. from the Plaintiff on any ſuch 
Account, as ſuggeſted in the Bill. ; 

And demurs, for that the Matter doth not concern the Plain- 

tif, and that his Equity, if true, is grounded on 5 5. which he 
paid as Earneſt, which is not a ſufficient Conſideration to ground 
a Decree on. 


The Court allowed the Demurrer. 


Bartram, Plaintiff. 
Dannett, Defendant. 


T2 Defendant having obtained a Diſmiſſion of the Plain- An Attach- 
1 tiff's Bill with Coſts, proſecuted the Plaintiff to a Com- Tent after a 
miſſion of Rebellion for thoſe Coſts, being 35 J. and in Hillary ms for 
| Term charged him therewith in Cuſtody, where he remained a in Nature of 
| Priſoner likewiſe at other Men's Suits, till he was diſcharged by 92 Execu- 
the A of general Pardon, ſince which Act he was not proſe- 111 — 
cuted by the Defendant, nor any Means uſed to keep him in Pri- ral Pardon 
ſon; but being examined upon Juterrogatories as to his Contempt the] anden 
in not paying the Cyſts, he pleaded the ſaid At of Indemnity tempt but 
made Anno 25 Car. 2. and the Plea was allowed; it being alſo hot the Debr. 
alledged, that the Plaintiff was irregularly proſecuted and impri- 

ſoned on the Contempt, and on the 1oth of February laſt it was 

ordered, that the Maſter ſhould tax the Plaintiff his Colts. 

The Defendant finding himſelf aggrieved with that Order, 

now moved by his Counſel to have it diſcharged, and it appear- 

ing, that the ſaid Plea was heard before the Defendant had any 

Notice that the Plaintiff appeared to be examined ; and his 


Counſel 


| 
l 
| 
| 
| 
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Counſel farther inſiſting, that an Attachment after a Decree for 
Diſmiſſion is in Nature of an Execution; and that tho the At 


might pardon the Contempt or Diſability, yet it did not pardon 


the Debt. 
The Court being of that Opinion diſcharged the Order. 


Brend, Plaintiff. 
Brend, Defendant. 


The Father Ol R Matthew Brend, upon the Marriage of his Son 7550 
being ſeiſed ) mas, who was the Plaintiff 's elder Brother, and late the Pa- 


=7 1 — ther of the Defendant, ſettled his Freehold and Cpyhold Lands 


hold Lands, by one Iudenture Tripartite, &c. to the Uſe of himſelf for 


ſertled the Life, and afterwards to his Wife for Life, Remainder to the 


his ſecond ſaid Thomas for Life, and then to his Wife for Life, Remaiader 


Son and his to 7he Iſſue Male of their two Bodies, Remainder to Truſtees 


iſſue Male, therein named, for 99 Years, to raiſe Portions for Daughters; 


upon the : . 
Death of his if but one, then to raiſe and pay 3ooo /. to her; if more than 


eldeſt Son one, then the ſaid 3000 J. to be divided amongſt them, and to 


. If x . q ö 
r -4 paid at the Age of eighteen, or Marriage, Remainder to the 


ſue Male, f i 
2 Plainti} (who was the ſecond Son of the ſaid Sir Mattherv) 


ee od for Life, Remainder to his Sons in Tail, and covenanted to ſiu- 
his Copy- Tender his Copyholds to the ſaid Uſes. 


holds to 
thoſe Uſes ; but inſtead thereof the Surrender was enter'd on the Roll to the Uſe of the 


Heirs general ; this Surrender was vacated by a Decree, and a new Surrender made according 
to the Settlement. 


Thomas (who was the Defendant's Father) is dead without 
Iſſue Male, and Smith the ſurviving Truſtee of the ſaid Term 
of 99 Years, and the Daughters of Sr Matthezy, have the Poſ- 
ſeſſion both of the Freehold and Copyhold, claiming the later 
as [Heirs general of Sir Matthew, finding the Surrender there- 
of ſo entered. 

But this being a Miſtake, as it appeared upon a 'Trial, and 
Verdict obtained at Law, and it was contrary to the Intent and 
Deſign of the 7ripartite Indentare ; the Plaintiff exhibited his 
Bill to have the Szrrender vacated, and a new one taken and 
inrolled, purſuant to the ſaid 7ripartite Indenture, by which 
the Inheritance of the ſaid Copyholds, after the Death of Tm, 
without Iſſue Male, was to come to the Plaintiff and zo Vis 
Iſſue Male; and there being a Proviſo in the ſaid Indenture, 
that the Perſon who ſhould have the Inheritance in Reverſion 
after the Determination of the Term for 99 Tears, ſhould with- 
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* 


2 


—— 


Term. Trin. 28 Car. 2. Anno 1676. 255 


in one Year after the Commencemnet of the ſaid Term in Poſ- 
ſeſſion, pay or ſecure the ſaid 3000 J. Portion, and the Mainte- 
tenance of 20 J. per Annum to each of the Daughters, till the 
ame ſhould become due; this could not be done, if the two 
Eſtates ſhould be ſeparated, becauſe the Freehold of itſelf was 
not ſuſficient for that Purpoſe ; therefore the Plaintiff offered, 
that if he might be let into the Poſleſhon of both the Freehold 
and Copyhold, he would not only pay the Arrears of Mainte- 
nance, but ſecure the Portion of 3ooo J. to be paid when it 
ſhould become due. 

'The Court decreed, that the ſaid Copyhold Roll ſhould be 
vacated, and that the Surrender of Sir Matthew ſhould be in- 
rolled according to the ſaid 7ripartite Indenture, and purſuant to 
the ſaid Verdict, and that the Plaintiff paying the ſaid 3000 J. as 
it ſhall become due, and Maintenance of 20 J. in the mean Time, 
he the ſaid $9777h, the ſurviving Truſtee of the Term, ſhall con- 
vey the Reſidue thereof to the Plaintiff, or to whom he ſhall 
appoint, free from Incumbrances by him, or by any claiming un- 
der him; and in the mean Time the Plaintiff ſhall hold and en- 
joy the Manſion-Houſe and Premiſſes, and receive the Profits 
thereof to his own Uſe; and the ſaid Term for 99 Tears, and 
the Judgment in Ejectment, which the Plaintiff hath given b 
Order of this Court, ſhall ſtand as a Security for the ſaid Por- 
tion and Maintenance. | 

That Smith the Truſtee ſhall give the Plaintiff a Letter of 
Attorney, to receive the Rents, and to ſue for the ſame in his 
Name, the better to enable him to get the ſaid Rents; and that 
if the Plaintiff ſhould fail to pay the future Maintenance, and 
Portions as they ſhall become due, then the Injunction which is 
at preſent continued, ſhall ſtand diflolved; and in ſuch Caſe the 
Plaintift ſhall lie open to the Law, and to the Proviſo by which 
he is to pay or ſecure the ſaid Maintenance and Portion, with- 
in a Year after the Death of Thomas Brend, of which he hath 


already failed, but cannot in Equity be charged, becauſe he was 
kept out of Poſſeſſion by the Defendants. 


r 


1 8 


Everenden and others, Plaintiffs. 
Vanacker and others, Defendants. 


HIS Bill was, to have a Diſcovery of the Defendants Ti- Bill to dif: 
tle to ſeveral Lands therein mentioned, and of the Deeds, cover à Ti— 


Writings, Dates and Contents thereof, and to examine Witneſ- dle, and to 


| examine 
les de bene eſſe, c. Witneſles 4. 


bene eſſe ; the 


ce, 
murs as to examine Witneſſes, becauſe 'tis againſt a real Purchaſer, and by a particular 


Statute the Plaintiff may compel Witneſſes to appear in any Court. 


The 


Ik... ü- 
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The Defendants plead, that they are Purchaſers for a full ang 
valuable Conſideration of 7000 J. actually paid, and without any 
Notice of the Plaintiff's Title, and therefore ought not to 
make any Diſcovery of their Deeds, Writings, Dates or Con- 
tents, Cc. 

And as to Examining Mitneſſes they demnr, for that the Court 
will not direct ſuch Examination againſt a real Purchaſer, but 
leave the Plaintiff to the uſual Remedy, to evict the Defendant's 
Poſſeſſion, if he can ſo do by Law; and for that the Plaintiff 
notwithſtanding his Pretences in the Bill, hath his Remedy by d 
particular Statute to compel Witneſſes to appear in any Court at 
Law to give their Evidence, or to recover Damages againſt ſuch 
Witneſſes for not appearing. 

The Court allowed both the Plea and the Demurrer, and 


that ſuch Depoſitions which have been already taken de bene 
eſſe, ſhould be ſuppreſled. 


* K» et. 


—— — — — 
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Dr. Busby, Plaintiff 
The Earl of Salisbury, Defendant. 


The Pay- HE Plaintiff, as Treaſurer of the Cathedral Church of Sa- 
88 liabury and Parſon of Marloch, ſued the Defendant for 5 /. 
hal been Per Aunun, payable formerly by the Abbeſs of Lyon out of a 
_ diſcontinued Moiety, or ſome other Part of certain Tithes belonging to the 
75 ene  Refttory of Marlocſh, which were veſted in the Crown upon the 
decreed to Diſſolution of Abbies, &c. and granted out again, and for many 
be paid. Years paſt had been Part of the Eſtate of the Farls of Saliſ- 
bury, and now Part of the Defendant's Eſtate, and formerly by 
his Anceſtors paid to the Predeceſſors of the Plaintiff till the 
late Uſarpation ; but that the now Earl conceiving, that in thoſe 
tumultuous Times many of the Writings were loſt (as in 'Truth 
they were) hath for 14 Tears paſt, denied the Payment thereof. 

The Defendant pleads, that he claims the Premiſſes by Virtue 
of a Settlement which his Grandfather made upon his (the De- 
ſendant's) Marriage, and ſo he is a Purchaſer, and that neither he or 
any of his Anceſtors to his Knowledge ever paid the ſaid 5 J. &c. 
But the Court decreed both the Arrears and future Payment 


of the 5 J. yearly to the Plaintiff and his Succeſſors for ever. 8 


2 8 
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John Bridge, Plaintiff. 


Thomas Hindall, Defendant. Pill againſt 
an Executor 
ro in join 

17 Bill was for a Diſcovery of the perſonal Eſtate of Sir _ 32 
Tobias Bridge, to whom the Defendant was Executor, ventory, — 


and that he might be injoined, before he go beyond Sea, to exhi- to give Se- 

bit a true Inventory of his Teſtators perſonal Eſtate, and to accent be- 

give Security to come to an Account concerning the ſame. fore he go 

beyond Sea. 

Demurrer, for that this Bill is to make an Injunion in the Nature of the Writ, Ne 
exeat Regnum, Ec. 


The Defendant demurred, for that the Plaintiff ſeeks to make 
an Injunction of this Court to be in Nature of a Ne exeat 
Regnum, which Writ is not uſually granted but in Caſe of a 
publick and general Concern, and not where a Debt is owing 
to one Perſon, much leſs before there appears any Duty or 
Judgment given to aſcertain the Debt ; and this would be not 
only to alter the Laws of the Kingdom in that Reſpect, but 
likewiſe by compelling the Defendant, who is an Executor, to 
give 5 when at Common Law he is not to be held to 
Hail. | 

'The Court allowed the Demurrer. 


TY * 


— * 


Hackett, Plaintiff. 
Webb, aud Willey and his Wife, Defendants. 


HE Defendant Webb wrote a Letter to the Plaintiff Hacker, 
(who lived in Ireland) to demand Money of one Pitts 
there, and if he refuſed to pay it, then to arreſt his Ship. | 
Pitts finding that Hacker the Plaintiff had Authority as a- 
foreſaid, depoſited 100 J. in his Hands on theſe Terms, (ig.) 
that if upon adjuſting Accounts between him and Mebb, it ſhould 
appear to be due to the ſaid Vebb, then to pay over the 100 . 
to him, but if otherwiſe, then to repay Pitts ſo much as did 
not appear to be due to J/ebb, and accordingly the Plaintiff en- 
tered into a Bond conditioned as aforeſaid. 
Pitts and his Ship being now at Liberty, he proceeded in 
his Voyage, and died before he had adjuſted his Accounts with 
L 1 Webb, 
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Bill to com- 
pel Truſtees 
to accept a 
Truſt, or to 
transfer or 

releaſe, Ec. 


Mel, who ſued the Plaintiff Hacket for the 100 J. and the other 
Defendant, as Adminiſtrator of the ſaid Pitt, ſued him likewiſe 
on the ſame Bond. 

And now he exhibited a Bill, to know to whom he ſhould 
pay this 100 J. being willing to pay it to whom it ſhould he. 
long, and for that Purpoſe he paid it into Court ; and the Coun- 
ſel tor the Defendant, the Adminiſtrator of Pitts, inſiſting, that 
there were great Dealings between him and Webb, who both 
had Shares in the ſaid Ship, and great Sums expended, and 
Lofles ſuſtained, of which J/*bb ought to bear a Share; 

The Court decreed an Account; and in Regard the Plaintiff 
had behaved himſelf well in this Matter, it was ordered, that 
his Bond ſhould be delivered up to be cancelled, and a perpe- 
tual Injunction as to him; and that his Cs ſhould be paid by 
ſuch Party as the Court ſhall think fit, before the ſaid 100 J. be 


taken out of Court. 


TY a ad 1 
» — 


Sir Charles Huſley and others, Plaintiffs. 
Sir Robert Markham and White, Defendants. 


HIS Bill was, to enforce Truſtees to accept a 'Truſt, and | 


to come to an Account; and that ſuch of them who re- 
fuſed ſhould transfer and releaſe their Intereſt, which was de- 
creed accordingly. 

And that the Defendant Sir Robert Markham is willing 
to act in the ſaid Truſt, and offering to perform the ſame upon 
theſe Conditions ; 

. The Maſter to take his Account every Year for the Rents 
and Profits of the Eſtate, which actually came to his Hands, or 
to any of his Agents, and to allow him the CH, and his Ex- 
pences in accounting and calling others to account, and the 
Charges both at Law and Equity which he hath or ſhall ex- 


pend, together with his Coſts in this Suit. 


Not to be chargeable with any Money, but what he, or others 


by his Order, ſhall actually receive; and not to be charged 
with any Loſs in putting out Money at Intereſt, or for Mo- 


ney raiſed out of the Eſtate without his wilful Negligence or 


Default. | 
That if he, or any Bailiff or Agent under him ſhould bc 


robbed, or by any extraordinary Accident ſhould loſe the Mo- 
ney received, or any Bailiff, Agent, or Receiver ſhould run a- 
way, or become inſolvent, the ſaid Sr Robert or his Executors, 


not to be accountable or chargeable therewith. Ro 
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And that after the Account is ſtated, the ſame ſhall be final 
and concluſive, and not afterwards unravelled. 
Decreed accordingly. 


— 


The eerie General on the Behalf of Anthony 
Hammond, and the Churchwardens of Someri- 
ham in the County of Huntingdon, Plaintiffs. 


Richard Hobert and Nicholas Johnſon, Defendants. 


b the Truſt 
mentioned, did ſettle the ſame on Truſtees and their gf 4 Charity 


Heirs in Truſt to repair a Stone-bridge in Somerſham, and the to account, 
Surplus of the Rents to repair the Church-way leading from ug, N- 
the ſaid Bridge to the Church; that ſome Incloſures and Improve it. 
ments have been made of the Lands thus given in Charity; and 
the preſent Truſtees having miſapplied the Rents by repairing 
the Church therewith, it being not given to any ſuch Purpoſe, 
and ſuffered the Houſes (which were Part of the Charity) to be 
out of Repair and ruinous; therefore this Bill was brought to 
have the Effect of the Charity, and to bring the Truſtees to ac- 
count and to diſcover Deeds and Writings, and to have the 
Truſt transferred to the Re/azors, 5c. 

The Defendants were decreed to account for what they had 
or might have received without their wilful Default, and to pay 
the ſame to the Relators, to be laid out on the Bridge and the 
Ilay, without Reſpect to any other Disburſements ; and that the 
Defendants ſhall pay Cofts. 


* Ilarcey being ſeiſed in Fee of the Lands in the Bill Bill to bring 


PIETY _ —_— — g as — 


W 


Richard Kington, Plaintiff. 
William Gale, Defendant. 


HIS Bill was for a Diſcovery of a Deed and the Contents 3 . 
of it, in the Defendant's Cuſtody. an Attorney 


| to diſcover 
2 Deel; he demurred, for that he was employed by his Client, and ought not diſcover. The 
Demurrer over-ruled. | 


The Defendant demurred, for that he is an Attorney at Law, 
and was intruſted by his Client with the ſaid Deed, and with 
LT 3 other 
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other Deeds and Writings, and therefore ought not to diſcover 
the ſame, or the Contents thereof, or any other Matters which 


—— 


came to his Knowledge, as he is an Attorney, and employed in 


tne Affairs of his Clients. 
The Court was of Opinion, that there ought to be a Diſc- 


zery, and ordered the ſame accordingly, (s.) whether there 
was ſuch Deed or Deeds, and where the ſame is or are, and to whom 
delivered, and when he laſt ſaw the ſame, and in whoſe pence 


but not to produce or to difcover the Dates or Contents thereof. 


Buſhell, Plaintiff. 
Newby, Wakefeild and others, Defendants. 


EDITS. Icholas Buſhell (who was Grandfather of the Plaintiff) 
Auberity - being ſeiſed of the Lands in the Bill, did by his laſt Will 
was given gige Authority to his Son Brozyn Puſhell, and to Dorothy bis 


oe Bec Hife, to diſpoſe and convey Part of the Premiſſes to provide 
gemurred, Portions for his younger Children. 


fot hat the 
Bill ſet forth the Decd was executed by one, and without Date, Sc. The Demurrer over- 


ruled. 


Nicholas Buſhell died, and not long after the ſaid Brown 
Bufhell likewiſe died, and then Dorothy alone conveyed the 
Lands to George Scanderbey Buſhell (who was the Plaintiff's 
Father) and to his Heirs for his Portion, and that he is now in 
Poſleſſion; but the Defendant as Heir at Law of Nicholas hath 
brought an Ejectment, Gc. 

This being the Caſe upon the Bill, the Defendant demurred, 
for that it appears by the Bill, that the full Power given by the 
Will of Nicholas was to his Son Brown Buſhell, amd to Do- 
rothy Buſhell jointly; and the Deed by which the Plaintift 
claims was executed by Dorothy alone, which was not ſufficient 
to deveſt the Defendant of the Inheritance, he being Heir at 
Law. | 

Beſides, this Conveyance was ſet forth by the Plaintiff, but 
without Date, Day, Month or Tear, and that he did not 
make Oath that he hath not Nicholass Will. 

The Court over-ruled the Demurrer, and gave the Plaintiff 
].cave to amend his Bill. 


Sr 


- 

. a a 2 * * — 

7 ** & * - - 2 3 l 2 F A R * 1 4 * a 

» 7 — 7 * * e = * * La * 2 pF £4 - A * yy * N * 
S 0 7 7 * * W — — — * - * 
1 18 * 7 : v — p 92 "7 08 ſx” n ? * . 2 * WI" FT * — 
8 * 1 _ WW; ke OY 3 9 "Sa ds Ind” , 3&9 * N en "x 28 e kd f 

LIES 1 are er eee 1 EIS E 9 4 * : a K 


N Wr 


8 3 We OI 
e * 4 
* 


8 hat abt "YEN 2 * * 1 * , 
- a 4 2 RN - — = e CY 
. F a - : ” : al n — Y * , 9 1 Fo 
* „* * J 5 Fr" en —_—_— ; e ä— * ** a... \ 2 W " 2 eee wen — 1 1 

F 1 = 8 7 ata, a , "NE TERS n 9 p ' 
p * 9 * 4 _ } 4 . — - . 
1 4 . \. 3 F "7 N * ä © FS 8 p . 1 l We BE — 
£427 = TI 73 2 2 WP IP 7 5 . % mY * * 3 4 . 

<p Sr 

r N 


4 . 7 * Pap —- : * * X * * = ad Ry SO — 
R 


* 


999 * p 0 * F g 
| £2558 * 
r Fo * 0c V 
tn fe EN Es RO Rs, es Rn 


E 2 F 7 7 > r * 1 3 
EEE EI t 


"Term. Trin. 28 Car. 2. Anno 1676. f 261 


TT 


Sir Francis Hollis, Plaintiff. 
$ir Robert Carr, Temple and others, Defendants. 


PON the Marriage of Sir Francis Hollis (the Plaintiff) By Mar. 
U with Lucy Carr, it was agreed by certain Articles made sies Por. 
between the Lord Hollis of the one Part, and Sir Robert Carr tion was a. 
(the Father of the ſaid Lucy, and of the now Defendant Sir Rot greed to be 
bert Carr) of the other Part, that the Portion of the ſaid La- — Ny a 


cy Carr ſhould be 6000 J. for ſecuring which Portion the Lands lertled ; the 


in the Bill ſhould, by Fine and other legal Aſſurance in the Law, Marrisge 


took EttcQ, 
ſtand charged. and the 


Wife died 
without Iſſue before either was done; the Husband ſued for the Portion, tho' no Jointure was 
made, and it was decreed for him. 


It was likewiſe agreed by the ſaid Articles, that in Conſidera- 
tion of the ſaid Marriage. (5c. other Lands likewiſe in the Bill 
mentioned ſhould be ſettled in Jointure upon the ſaid Lucy, 
and upon the Iflue of that Marriage, which did afterwards take 
Effect. 

Afterwards the ſaid Lady Lucy died æithout Iſſue, and her Por- 
tion was not paid, nor any Lands ſettled to ſecure the Payment 
thereof, as it was agreed by the ſaid Articles. 

Therefore the Plaintiff Sir Francis Hollis exhibited his Bill, to 
have an Execution of the ſaid Agreement. | 

It was objected by the Counſel of the now Defendant Sir 
Robert Carr, that this Portion ought not now to be paid, be- 
cauſe it was to be upon Conſideration of a Jointure to be ſet- 
tled by the Lord Hollis (the Plaintiff's Father) upon the Lady 
Lucy, which was never done, neither could it be done of the 
Lands agreed by the Articles ſo to be ſettled, in Caſe the ſaid 
Lucy had been living, becauſe ſome of them were conveyed a- 
way to other Perſons, ſo that the Plaintiff's Father was diſabled 
to perform the Agreement on his Part, and therefore the Agree- 
ment on the Defendant's Part ought not to be performed. 

But the Court decreed, that the 6000 /. ſhould be paid to the 
Plaintiff with Intereſt, or in Default of ſuch Payment, then the 
Lands agreed by the Articles to ſtand as a Security for the Pay- 
ment thereof, ſhall be poſſeſſed by the Plaintiff till tis paid; and 
that tho' Part of the Lands agreed by the Lord Hollis to be 
ſettled in Jointure were conveyed away, and the Reſt of the 
ſaid Lands were not ſettled in Jointure, yet that was not the 
Plaintiff 's Fault, becauſe 'his Father had given Security that it 
ſhould be done, if the Lady Lucy had lived. 


Berrington, 


— 
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Truſtee de- 
creed to ac- 
count. 


Eſtate de- 
creed to be 


ſold to ſatiſ- 
fy Debts, CI Co 


Berrington, Plaintiff. 


Maſon, Defendant. 


HE Plaintiff exhibited a Bill, to diſcover a Truſt of Lands 
therein mentioned, ſuggeſting, that tho' the ſame had been 
in the Poſſeſſion of the Detendant and his Anceſtors for the 
Space of 20 Years and upwards, without any Claim, and tho' ſe- 
veral Sums of Money were paid to his Father as a Conſideration; 
yet the Conveyance of thoſe I.ands was only in Truſt, that af- 
ter thoſe Sums and ſome other Debts were paid, that then the 
Perſons to whom his Father conveyed the ſame, and under 
whom the Defendant now claims, were to ſtand ſeiſed of the 
Premiſſes to the Uſe of his ſaid Father and his Heirs. 
This appearing to be true upon a 'Irial, and a Verdict ob- 
tained by the Plaintiff upon an Iſſue directed out of this Court; 
It was decreed to an Account, and that upon Payment of 
what was due to the Defendant, he ſhould reconvey to the Plain- 


tiff and his Heirs. | 


* 


— 


Sir John Bennett and other the Creditors of Am- 
broſe Bennett deceaſed, Plaintiffs. 


Hir Richard Ingoldsby, Robert Hampſon, Eſq; and 
| others, Defendants. 


HE Creditors of Ambroſe Bennett exhibit their Bill to 
have a Sale made of his Eſtate, purſuant to a Deed made 
by him in the Year 1671, by which he ſettled the ſame upon 


and all Par- certain Truſtees, to be fold for Payment of his Debts, and 


ties to join. 


which his Heir at Law and the ſaid Truſtees do obſtruct, pre- 
tending that they have not ſufficient Power to ſell, and the 
Heir that he hath ſome Statutes and other Securities with which 
the Lands are chargeable; and the Wife of the ſaid 4mbrofe 
pretends, that ſhe hath a Jointure in them prior to all other In- 
cumbrances, but is willing to accept 2000 /. in lieu thereof ; 
and that one Bulſtrede, from whom the Eſtate was originally 
purchaſed, knowing that the Writings were caſually burnt, re- 
fuſes to execute a Releaſe for the Satisfaction of the Purchaſer. 

Upon the whole Matter the Court decreed the Eſtate to be 


ſold, and the contending Parties to join, that the Creditors my 
3 4 
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be ſatisfied (excepting the Jointure of the Wife, or 2000 J. in 
lieu thereof) and with the Money ariſing by ſuch Sale, (after the 
Charge and Expences of the Truſtees deducted, and juſt Allow- 
ances made to them) to ſatisfy the Debts in equal Proportions, 
as far as the ſame will extend; the 'Truſtees to be indemnitied, 
and ſuch Securities which the Creditors have for their reſpective 
Debts, to be delivered up to the Purchaſer. 


17. _ 4 - 


— 


The Lady Wentworth and others, Plaintiffs. ;-—© 


Clay, Jefferies, Hall, and others, Defendants. 1 ; 


« 3-5 4 Aa 
1 Lady J/entworth being Lady of the Manor of POOR, owns + < 


exhibited a Bill to eſtabliſh an Uſage and Cuſtom within 
the ſaid Manor, ever ſince the Reign of 5 8. which was, that 3 
the Lords of the ſaid Manor might, upon the Preſentment of 7 | „ 
of the Copyholders thereof, determine what Waſte Ground was © | bony fees 
fit to be ſet out and incloſed, in Order to build on the fame; ,* v5 | tn 4 


and ſuch Preſentment being agreed unto by the major Part of 4 ac .-4 4 +; #1 
the Homage at the next Court, the ſame was ſet out and in 


4 {at Corte —<- 
cloſed accordingly, without any Moleſtation or Diſturbance by Z. wm. 1 
the Tenants, Fla mpos bra Heath FL 


. . ## / y FW" ”» SR 
That ſuch a Preſentment was made in Manner as aforeſaid, e 3 


of ſeveral Parcels of Waſte Ground to build on in Mile-end 8 433.4 
Treen, where, ſince the great Fire, Filth and Carrion had been J. J. 48. le, u, 
uſually laid, to the great Annoyance not only of ſome of the Fo wg Ae . 
Tenants, but of all others paſſing that Way. D 
| That this Preſentment was allowed by the major Part of the #* z., 
Homage at the next Court, and which is now ſought to be eſta- war apy ,/ 
bliſhed by a Decree of this Court, the rather becauſe 'tis op- Key HCA; 
poſed by ſome of the Tenants of the ſaid Manor, who have v9 a>0r 4 £772 
brought Actions, (5c. pretending, tho very untruly, that they 4 


have a great Loſs of Common by ſetting out and incloſing ſuch "#4 5+ 29 Z** 2; 
Ground, f | : EOS 


*. to few ren 
That by Indenture dated 15 June 15, Fac. Thomas Lord . HR 


IVentworth, in Conſideration of 3500 J. paid to himſelf, and of *#-/< . 
3000 J. more to his Father, Henry Lord Mentevorth, did grant - e 
and confirm to the Tenants their Privileges and Cuſtoms, and 2 . x 
particulary the Commons which they then enjoyed, with Li- Jogos Ze £5 ol wa een, 
berty to dig Gravel, Clay or Loam, to repair or build any of 

their Copyhold Tenements, and covenanted for the quiet En- 7. _ <. 45. 
joyment againſt him, his Heirs and Aſſigns, | 7. 
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That the Reaſon why no Diſturbance of this Nature hath 
been hitherto given is, becauſe there was never any ſuch Inclo- 
ſure for building, under Pretence of ſuch an Uſage and Cuſtom 
till now. | 

Upon r of ſeveral Court-Rolls of the ſaid Manor from 
the Reign of H. 8. till the Reign of Car. 2. relating to the ſaid 
Uſage, and hearing all Parties, the Court 

Decreed, that this was a reaſonable Uſage, and fit to be eſta- 
bliſhed, and that the Plaintiff hath proceeded according to the 
Uſage in procuring the ſaid Waſte-Ground called Mile-end 
Green, to be ſet out, preſented and allowed by the Homage, 


and incloſed as aforeſaid, and ſo had Power to grant Leaſes 
and Eſtates thereof at her Pleaſure to be incloſed, and kept in 


Severalty, Oc 


« T CB 


SY” 


Abram Bullen an Infant, Matthew Dale his next 
; Friend, Plaintiff. 


John Allen Clerk, and Mary his Wife, Defendants. 


— — — 


— 


Legacy de- T* E Plaintiff being an Infant, exhibited his Bill for a Le- 
creed to be gacy of 100 J. deviſed to him, Gc. the Defendants by 
N but their Anſwer ſay, that they are and always were ready to pay 
without In- it, ſo as they might be diſcharged and indemnified for ſo doing, 
tereſt. which the Plaintiff, by Reaſon of his Infancy could not do, 
and therefore they inſiſted, that it might be paid 2wi7hourt In- 

.« Tereſl. | 
8 I was decreed accordingly, and the Defendants to be in- 

deemnified. 


* — — 1 


„ Hawkins and others, Plaintiffs. 


ns King and others, Defendants. 


» „„ 


* a en & v- W. 


. Vered kins the Plaintiff was the principal Creditor, and they all 


Cor complain againſt the Defendants, zwwho were Aſſignees of the 


gen ers of Commiſſioners ; for that they have recovered Judgment for 3314 
ankrupts, FE. 
decreed to be diſtributed amongſt the Creditors. 


3 


of 
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of the Bankrupt's Eſtate in the ſaid Hawkins's Hands; whereas 
the ſaid Bankrupt was indebted to him in 700 J. and that 
Hawkins and ſome other of the Creditors are willing to take 
their Proportion of the ſaid 331 J. whoſe Debts are now in 
Danger to be loſt, if the whole ſhould be received by the De- 
fendant King and others, Aſſignees, 5c. who had obtained the 
ſaid Judgment; and therefore they exhibited a Bill for Relief. 
The Defendants demurred, for that there is no Equity in the 
Bill to change the Law, by which the 4/ignees are enabled to 
recover the Bankrupt's Eſtate, and there 1s no particular Charge 
in the Bill that makes the Demands of the Aſſignees unreaſonable. 
The Court decreed, that Hazwkins ſhould prove his Debt be- | 
fore the Commiſhoners, and pay to the Defendants their Propor- | 


: ö tion of the ſaid 331 J. and Cuſts to be diſtributed to them re- 
= fpcctively. 
: Sanct. Mich 
| Term. anct. Mich. 
q 28 Car 2. Anno 1676. 

3 —— — 
Foord, Plaintiff. 
= Lear aud Key, Defendants. 
1 E Bill was, to be relieved againſt ſeveral Bonds, Bills, 4 8 
; and Specialties, which the Plaintiff had given to the Fa- — N 
4 ther of the Defendant, and to the Defendant Key, but in Truſt was an Af 
for the Defendant's. Father; all which, as he ſuggeſts, were anne 05 the 
3 paid and ſatisfied in the Father's Life-time, and therefore ought oners, and 
to be delivered up to be cancelled. 3 * 
3 But one Meriton by his Counſel appeared, and ſhewed an Al- rupt in hi- 


ſignment made to him by Commiſſioners of Bankrupts of theſe Poſſeſſion, 
Bonds and Specialties, he the ſaid Meriton being a Creditor to mug bep 
Lear, againſt whom a Commiſhon of Bankruptcy was ſued out, ty, &. 
and he found a Bankrupt, and thoſe Bills and Specialties Part of 
his Eſtate; and thereupon he objects againſt any Decree to be 
made till he is made a Party and heard. 
Which was ordered accordingly, and the Cauſe to be ſpeeded ; 
and if the Plaintiff delay, then the Injunction formerly granted 
againſt the Defendant to be diſſolved. bee 5 
— Richard | 


* 2 ; 2 + 1 1 1 * P 1 
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— — — — 


Richard Peacock, Plaintiff. 
Samuel Neale, Defendant. 


D = | 3 
— Th HE Plaintiff claims a Title to the Lands in e a 
tle to a Term Grant of the Reverſion and Inheritance thereof to T. $ 


8 145 (after a long Term of Years granted to the Defendant) from 


dant pleads Which J. S. it deſcended to him and prays a Diſcovery of the 


that he 18 Defendant's Title, and by what Deeds and when the ſaid Term 


ſeiſed in F | 
of the In. for Years was firſt granted. 


heritance | Wd Ae 

upon a valuable Conſideration, and hath been in quiet Poſſeſſion for 50 Years, Oc. 
Poſſeſſion is naturally limited to the Property, and it implies both a Right and a Fa, 
(i. e.) a Right, to enjoy annexed to the Right of Property; and the Fact, (i. e.) the Deten- 
tion of the Thing; but if Property is not joined to the Poſſeſſion at firſt, yer 'tis acquir'd hy 
a long Poſſeſſion, which by the civil Law was 30 Years; and a Right thus acquired is grounded 
upon this Preſumption, that he who enjoys it hath ſome juſt Title, otherwiſe he had not been 
ſuffered to enjoy it ſo long, Dom. 1 Vol. 484. | 


The Defendant, as to the Grant of any Term for Years, 
pleads, that he is ſeiſed of the Fee-ſimple and Inheritance of 
the Premiſſes by ſeveral Conveyances for valuable Conſidera- 
tions, and that by Virtue thereof he (this Defendant) and thoſe 
under whom he claims, have been poſſeſſed and quictly injoyed 
the Premiſles for 50 Years. 

The Court allowed the Plea, but that the Plaintiff might reply, 
and proceed as he ſhould be adviſed. 


% — 
9 


Joſeph Latchwell and Anne his Wife, Adminiſtra- 
trix of John Bartholomew deceaſed, Plaintiffs. 


Richard Foſter, Defendant. 


Bill to dif- T HE Plaintiffs Inteſtate (as it was ſuggeſted) and the Defen- 


SS. dant came to an Account for Beer and Ale delivered by 


Bond being the Inteſtate to the Defendant, who owned himſelf to be Debtor 


. to him in 46 J. or thereabouts, and that he gave ſome Bond or 
pleads the Bill for the ſame, which is now loſt; but that the Defendant hath 
33 promiſed Payment to the Plaintiffs; and now he exhibited his Bill, 
Sc. and : 


demurs, for that the Plaintiff did not make Oath the Bond was loft, Sc. 


to 


2 
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to diſcover the ſaid Dealings, and that Payment may be made 
of the Money due on the ſaid Bond or Bill. 

The Defendant pleaded the Statute of Limitations 21 Fac. 
no Action being brought againſt him for any the Matters in 
Queſtion within /zx Tears after the Cauſe of Action did ariſe, 
the ſaid Inteſtate having been dead 9 Tears and more, as it ap- 
peared by the Plaintiff's own Shewing. 

And he demurred, for that the Plaintiffs have not made Oath 
before the Commencement of this Suit, that the Bond, Bill, or 
other the Writing mentioned in the Bill, is or are loſt, and can- 
not be found. 

And the Court allowed both the Plea and Demurrer. 


John Windham, Eſq; Plaintiff, 
William Windham, Eſq; Defendant. 


Hmas Windham (the Father of the Plaintiff) having by A Decree of 
his laſt Will made Proviſion for his Children by Name, *, Lesen 


7 afrer- 
did by the ſame Will declare, that he did give and bequeath to born Child. 


every other Son and Daughter which he ſhould afterwards have I 3a 


by his Wife E/izabeth Windham 1000 l. apiece, to be paid to gren unborn 
ſuch as ſhould be Daughters, at their Age of 18 Tears, and to may be 


ſuch as ſhould be Sons, at their Age of 21 Tears. „ 0 


tors, not on- 
ly by their Parents, but by any Perſon ; they are likewiſe capable of receiving Legacies, 
or any other Benefit made by a Will. Dom. 2 Vol. 16. | 
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he Teſtator lived three Years after the making this Will, 
and in that Time had Iſſue, the Plaintiff Fohn, by his ſaid 
Mie Elizabeth; and in January 1653, after the Birth of the 
ſaid John, (the Plaintiff) he with his own Hand added another 
(Jauſe to his Will, by which he appointed his Executors to 
raiſe 4000 /. out of the Fines, Rents and Profits of his Manors 
of Moste, &c. in the County of Somerſet, for the Portion and Be- 
net of his ſaid Son ZFohn, whom he called his little Infant; 
and afterwards he republiſhed his ſaid Will about three Days 
before his Death; and having ſent for one Corbett a Parſon to 
adminiſter the Sacrament to him; and to a Queſtion then pro- 
poſed to him by the ſaid Corb-tr, he anſwered, that he had 
icitled all his Affairs, and that he had given the Plaintiff John 
5000 7, whom he then called his Iittle Benjamin. 
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The Counſel for the Defendant objected, that Fohn the 
Plaintiff ought not to have the 1000 / for that would be to 
have a double Portion, and by a very ſtrange Conſtruction of 


the Will, (iz.) to have one Portion as a Ch1/d born, and ano- 
ther as a Child unborn. 


But the Court was of Opinion, that the Plaintiff was intitled 
as well to the 1000 J. as to the 4000 J. and decreed the Defen- 
dant to pay the ſame accordingiy with Cs. 
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Thomas Laurence and Cornwell Hetley, Plaintiffs. 
Thomas and Richard Doughty, Defendants. 


The eee HE Plaintiffs claim a Title to the Lands in Queſtion, 
under a Fine 1 under a Fine and Recovery, and a Deed to lead the 
and Reco- Uſes thereof. 
very, and | 

Deed to lead the Uſes ; the Defendant demurred, for that ſuch Fine and Recovery were 
never levied; and for that the Plaintiff did not alledge that the Parties to the Deed of 
Uſes were ſeiſed or poſſeſſed, &c. 


The Defendants demur, for that the Plaintiffs have not made 
out any Title to the Lands, or to any Part thereof, for that 
the Fine and Recovery ſet forth to be levied and fuffered, was 
never levied, &c. and for that the Plaintifis by their Bill did 
not alledge that the Cogniſors, or Cogniſees, or any other 
Parties to the ſaid Deed were at the Time of making thereof, 
or at any Time ſince, ſeiſed or poſſeſſed of the Lands in the Bill, 
whereby to enable them to make and execute ſuch an Aſſu- 
rance as in the Bill; ſo that the ſaid Bill is very uncertain 
and inſufficient in thoſe Particulars thereof, whereby any Re- 
lief or Diſcovery is ſought. | 

The Court allowed the Demurrer with Coffs, and that the 
Plaintiff may mend his Bill as he ſhall be adviſed. 


4 1 
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Thomas Love and ſeveral others, on the Behalf o 
themſelves and of the Poor of the Pariſh of Kell- 
hall in the County of Suffolk, Plaintiffs. 


Fade, Garnham, Wright and ſeveral others, De— 
fendants. 


HIS Bill was, to diſcover what Rents and Profits the De- reofccs of © 

fendants have received, who act as Feoffees in Truſt, on a Charity 
Behalf of the ſaid Pariſh, by a Grant, as tis pretended, of for- Parih ha- 
mer 'Truſtees, on whom Lands of 100 J. per Annum were ſet- ving mit- 
tled by ſeveral pious and well diſpoſed Perſons, for the Repair age A 
of the Church, and for the Uſe of the Poor of the ſaid Pa- wn. wane * 
i; and that the Defendants have miſemployed the 'Truſt, and decreed to 
have converted great Part of the Profits to their own Uſe; and eee fg 
now pretend there was no ſuch Truſt, and have made ſeveral the Truſt. 
Leaſcs and Eſtates of the Lands given to this Charity; and 
refuſe to come to an Account with any of the ſubſtantial Pa- 
riſpioners, but only with the meaner Sort, with whom they in- 
ſinuate and ſhare the Profits; and have broke open the Pariſh 
Cheſts, and have taken out and do conceal the Deeds and Wri- 
tings concerning this Charity, for which ſome of them have 
been indicted; therefore the Plaintiffs pray, that the Defen- 
dants may produce thoſe Writings, and come to an Account, 
and that the Truſt may be transferred, which tho' they an- 
{wer and deny, and offer to account; 

Yet the Court decreed an Account, and the "Truſt to be 

transferred to ſuch Perſons as the Fudge of Afſiſe ſhall no- 
minate ; and that the Account of the Rents and Profits be for 
lix Years paſt; and that all the Deeds and Writings ſhall be 
delivered to ſuch Perſons, whom the Judge of 46 ſhall ap- 
point to be Feoffees, and the Executors of ſuch of them who 


are dead, ſhall come into the Account, and the Arrears ſhall 


be paid to the new 'Truſtees, and Conveyances executed to them 
accordingly. 


George 
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George Roſſer, Plaintiff. 


Sir Herbert Evans and Elizabeth Morgan Widay, 
Defendants. 


1 Biſhop of Landaſf being ſeiſed of a Tenement in the 
Bill mentioned in Right of his Biſhoprich, did in March 
1663, demiſe the ſame to Milliam Morgan for three Lives, who 
entered and was ſeiſed during his Life. 

Aſter whoſe Death the Plaintiff Roſſer firſt enter'd, and was 
ſeiſed as Occupant, and Sir Herbert Erans (the Defendant) ha- 
ving gotten the original Leaſe in his Cuſtody, made a Title to 
this 'T'cnement, and threatened to cancel it, and to take a new 
LOT 9 the Biſhop, againſt which the Plaintiff now prayed 
Relief. 

The Defendant demurred, for that the Plaintiff in his Bill did 
not aver, that the ſaid Lives, or either of them, for which this 
Leaſe was to continue, were then in Being, (-72.) at the Time 
of the Death of J/i/liam Morgan; and that this Court doth not 
countenance the Title of an Occupant againſt a Purchater for a 


valuable Conſideration. | 
The Court allowed the Demurrer, but without CY, and dil 


miſled the Bill. 


— 8 2 


Roland Oakover, Eſq; and Elizabeth his Wife, an 
Infant, by her ſaid Husband and next Friend, 
Plaintiff. 


The Lady Elizabeth Pettus, Widow of Sir Thomas 

Pettus, Sir John Maſſum, Baronet, John Pettus, 
Baronet, Robert Haughton, Eſq; and William 
Stratford, Gent. Defendants. 


Ar HE Bill was, to perform a Truſt for raiſing 5000 J. for the 
creed, and & Plaintiff Elizabeth Oakover, who was the Daughter and 
23 00 Heir of Sir John Pettus deceaſed, and to ſet aſide a Writing 
againſt Cre- PurPorting his Will, and ſeveral other Deeds, by which the Pe- 
ditors. fendant the Lady Elizabeth Pettus, claimed ſeveral Lands of the 

ſaid Sir Thomas her late Husband, and all his perſonal Eſtate; 

all which were declared and intended by him to be in 'Truſt for 


the Plaintift his only Daughter. 3 The 
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The Defendant the Lady Elizabeth Pettus having pleaded 
thoſe Deeds and Will by which ſhe claimed the Premiſes, and 
that ſhe ought not to account; and the Plaintiffs having replied 
that the ſaid Deeds were all intended and agreed to be in Truſt 
for the Daughter; and that the Will was not to be uſed againſt 
her; for that her Father either made no ſuch Will, or if he did, 
that he revoked it; and a Trial being had by Order of this Court, 
whether the ſaid Writing was the Will of Sir Thomas Pettus 
her Father; and the Plaintiff in the Action having obtained a 
Verdict that it was not his Will, and now reſorting back to this 
Court, upon Conſideration had of the Caſe on the ſeveral Deeds, 
and being aſſiſted by Zuftice Windham ; | 

The Lord Chancellor Finch declared, that all the Convey- 
ances of the Lands which the Defendant had got from Sir To- 
mas Pettus her Husband, were in Truſt for the Plaintiff E ga- 
beth his only Child, and that her Father always declared, that 
the ſhould have the Premiſſes, and all other his Lands, which d 
were not ſettled upon the Heirs Malcs of the Family ; and that 
the Defendant did ſome 'Time after the Death of her Husband, 
own ſome of the Lands (not in Jointure to her) to be the Lands f 
of the ſaid Elizabeth her Daughter, and cauſed the Tenants to 
attorn to her; and that the 8 FU was but her Guardian, and 
as ſuch had received the Rents; and it appearing, that the De- 
fendant had not any Eſtate or Intereſt but in Truſt for her Daugh- 


* 


ter the Plaintiff; | 

It was decreed, that the Vill ſhould be ſet aſide, fince a Ver- 
dict had paſſed againſt it; and that the ſurviving Truſtees men- 
tioned in the Deeds ſhould aſſure and convey the Lands to the 
Plaintiff Elizabeth, or to whom ſhe ſhould appoint ; and that the 
Lady Pettus ſhould convey to her and her Heirs, all the Lands 
which her Husband Sir 70hn Pettus had conveyed to her the ſaid 
Lady, in Truſt for her Daughter the Plaintiff Elisabeth, c. 

And as to a Deed ſet up by the ſaid Lady, made by the 
ſaid Sir Thomas her late Husband, and dated 8 Feb. 1668, by 
Which he gave all his Goods, Chattels and Houſhold-ſtuff to the 
Defendant Sir Robert Houghton, for the Benefit of the ſaid La- 
dy ; the Court declared, that it was fraudulent againſt his Cre- 

tors, not having Aſſets without the ſame to ſatisfy his Debts ; 
and that notwithſtanding the ſaid Decd, he the ſaid Sir Thomas 
continued in the Poſſeſſion thereof during his Life; and that 
ſince this Deed was made, the Defendant the Lady Pettus, ad- 
mitted it to be a Truſt, becauſe ſhe had exhibited an Inventory 
of the ſaid perſonal Eſtate into the Spiritual Court. 

Therefore the Court was likewiſe of Opinion, that this was 8 
Truft for the Adminiſtrator of Sir Thomas, and to be applied 
in the firſt Place for Payment of his Debts, and afterwards to 


give an Account thereof to ſuch Adminiſtrator, when he ſhall 
appear. John 


| TE 
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John Patteſon, Gent. Plaintiff. 


Dorothy Thompſon Widow, Chriſtopher Thomp- 
ſon, who is the Son of the ſaid Dorothy, by his 
Guardian, and Anne Thompſon Widow, De- 


fendants. 
. F* E Plaintiff lent Adam Thompſon, Father of the Defen- 
r 1aÞ dant Chriſtopher, 60 l. Part whereof, (viz.) 40 J. was to 


gagor died diſcharge him out of Execution; and to ſecure the Repayment 
fore he thereof, the ſaid Adam Thompſon mortgaged the Lands in the Bill, 


made a Sur- 
reuder ; de- Part whereof was Copyhold. 


creed, that The Mortgagor agreed to firrender the Copybold Lands, but 


his Son an 


Infant ſnall died before it was done; and thereupon the Defendants ſet up 
ſurrender. prior Titles, to keep the Plaintiff out of Poſſeſſion; particularly 
| orothy Thompſon the Widow of Fohn Thompſon, the Son of 


Adam, the Mortgagor, pretended a Settlement made thereof to 


her in Jointure, upon her Marriage with the ſaid 7ohn T hompſon, 
which was by Way of Cooenant to ſtand ſeiſed; in which the 
Mortgagor covenanted that he had not nor would convey or 
transfer his Intereſt in the Premiſſes to any Perſon whatſoever, 
except to his faid Son Fohn Thompſon, and to his and her Heirs; 
and that they ſhould. have the preſent Poſſeſſion of a Moiety 


thereof; and that if ſhe ſurvived John, then ſhe to enjoy that 


Mozety during her Life; ſo ſhe now claims the ſame as a Pur- 
chaſer for a valuable Conſideration, and not as a voluntary 
Conveyance ; and that the ſame is precedent to the Title of the 
Plaintiff. | 
The Court being ſatisfied, that the Debt due to the Plaintiff 
was a juſt Debt, and that Adam the Mortgagor was diſcharged 
out of Execution with Part of the Money, that in ſuch Caſe the 
Plaintiff ought to have all the Relief the Court can give him. 
Therefore it was decreed, that all the Premiſſes ſhall ſtand 
charged with the ſaid Debt and Intereſt from the Time it 
ought to be paid, and that the Defendants or their Tenants at- 
torn to him, and deliver him the Poſſeſſion of the Premiſſes, (vis. ) 
of one Moiety during the Life of Dorothy, and that after her 
Deceaſe the Plaintiff ſhall enjoy the other Moiety to him and his 
Heirs, againſt the Defendants and all claiming under them, unleſs 


the Defendants ſhall, at ſuch Time and Place as the Maſter ſhall 


appoint, pay to the Plaintiff his Principal, Intereſt and Coſts, Gc. 
and in Default thereof the Infant Chriſtopher Thompſon, when 
of Age; ſhall make a good and ſufficient Surrender of the Copy- 


hold to the Plaintiff and his Heirs, according to the Cuſtom of 


the Manor, unleſs within ſix Months after his Age he ſhall ſhew 
to this Court good Cauſe to the contrary. 
2 | FP dmund 
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Edmund Smith, and Mary his Wife, one of the 
Daughters of Ralph Aſhton, Eſq; —_ , and 
Elizabeth, orgy = Sarah Aſhton, three other 
of the Daughters of the ſaid Ralph, and Infants, 
4 their Guardian, Plaintiffs. je 


Beatrix Aſhron, Widow of Richard Aſhton, who was 
Son and Heir of the ſaid Ralph, and Richard 
Aſhton, an ns Son and Heir of the ſaid 
Richard, by his Mother and Guardian, Defen- 


ants. HA 4 Are care 30, Sufa cs: 2 64; 


£ 723. 
A., 1 . 2 44 Jo The Father 


R4#: Aſhton being ſeiſed in Fee of the Lands in the Bill, yy , Mare 
did by Deed Anno 22. Car. 1. ſettle the ſame upon himſelf age Settle. 
for Life, and afterwards to the Uſe of Mary his Wite for Life, — Frag 
Remainder to the Heirs Males of his Body, to be begotten on chargeLands 


the Body of the ſaid Mary, Remainder to his own right Heirs : rag 500 U. 
or Portions 


Pꝛovi ded that he might, by any Writing under his Hand and for his E. 4g. 
Seal, charge the Premitles, and his Heirs Males with the Payment Daughters ; C. 2. 55, 


of ſuch Sums of Money out of the ſame as he ſhould appoint, ſo 1 
as the whole exceeded not 5004. | | Writing, 
purporting 


his Will; and declared that thoſe Notes were the Effect of his Will, but died before it was 
drawn up in Form, and before it was executed ; this was decreed to be a good Execution of his 
Power, : ; | 


The ſaid Ralph Aſhton being likewiſe ſeiſed in Fee of other 
Lands in the Bill, expectant upon the Death of his Mother, of the 
yearly Value of 60/7. per Ann. lying in Cheſhire ; and having I. 
fue the ſaid Richard his eldeſt Son, and five Daughters, (97z.) 
Mary and her three Siſters (the Plaintiffs,) and one Anne ſince 
dead; and intendingto make a Proviſion for them by Deed, and 
out of the Premiſſes, he in the Year 1665, prepared Notes in 
Ilriting, which he declared ſhould be the Effect of his /aft Vill; 


and which were (as he called them) Inſtructions for his Counſel to 
draw up his laſt Will in Form; and the better to enable him ſo - 
to do, hetogether with the ſaid Notes ſent to his Counſel the -*-= - - + - 


ax 


Deed concerning his Prꝶſhire Lands, and another Deed con- 


cerning his Cheſhire Lands; and thereupon his Counſel did draw a- Ae . 
Writing, and had the ſame engrofled, leaving Blanks for the Names 


of the "Truſtees, by which Writing the ſaid Ralph Aſhton did grant = 
to the ſaid Truſtees, and their Heirs, the Reverſion after the De- 
ccale of Katharine his Mother, of the third Part of the * 
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cuted the ſame. 


of Lea alias Womblea in Cheſhire, to the Uſe of the ſaid Rich. 
Aſhton for four Years next, after the Deceaſe of the ſaid. Katha- 
rine, towards the Payment of ſo many of his Debts, as his per- 
ſonal Eſtate ſhould fall ſhort to ſatisfy ; Remainder to the ſaid 
Richard and his Heirs; and that if he did not pay his ſaid 
Daughters Portions, then the Remainder to him to be void, and 
that the 'Truſtees ſhould ſell the Cheſhire Lands, and with the 
Money ariſing by the Sale thereof, ſhould pay the Portions as 
far as it would go; and if that ſhould not be ſufficient, then he 
charged the ſaid Richard and his Heirs Males with the Payment 
of the Reſidue out of his 7ork/ſhire Lands, ſo as the ſame did not 
exceed 500 J. according to the true Meaning of the ſaid Deed. 


Which being drawn and engroſſed as aforeſaid, he the ſaid 


Ralph Aſhton died before it was methodically drawn into a 
Will, by reaſon of the Blanks left for Truſtees, or before he exe- 


And now the Daughters having exhibited a Bill for their ſaid 
Portions, their Counſel inſiſted for them; that by theſe Inſtructi- 
ons the Lands were charged in Equity with the ſaid Portions ; and 
that the Truſt thereof ought to ſtand and be ſupported by this 
Court, and that the Heir of the ſaid Ra/ph Aſhton on whom the 
ſaid Lands are deſcended, ought to ſtand ſeiſed thereof, and take 
the ſame charged with the Payment ef the ſaid Portions to his 
Siſters ; and that though he died before the Writing was ſigned 
and ſealed, yet that ought not to turn to the Prejudice of the 
Plain tiffs, he being prevented by ſudden Death to execute the 
ſame ; and that Anne being dead, the Plaintiff ought to have her 
Proportion. 

The Defendant Beatrix claims the Premiſſes by a Marriage- 
Settlement with Richard, the Son of Richard Aſhton, without 
Notice of the ſaid Inſtructions; and Richard the Infant, Son of 


the ſaid Richard, claims under the ſaid Marriage-Settlement, and 


are both in Nature of Purchaſers ; and therefore that the ſaid Hu- 


ſiruttions ought not to afſect them; and that being Yoluntary and 


neither a Will, or Deed, or 'Truſtees named, and not executed, 
ought not to be ſupplyed in Equity againſt an Infant, eſpecially 
ſince the Cheſhire Lands are the only Support and Maintenance of 
the Defendants. 


But the Plaintiffs having obtained a Perditft for the Will, upon 


a Trial directed out of this Court, the Lord Chancellor declared 
there was a good Execution of the Power by Ralph Aſhton, not- 


withſtanding the Writing was not ſealed by him, and that. the 


Notes were a clear Demonſtration of his Intention. 

Therefore he decreed, that the Cheſhire Lands ſhould be ſold 
for raiſing the Portions, and if they fall ſhort, then to be made 
up out of the Tork/hire Lands, and the Defendant Beatrix to 


join in the Conveyance ; and the Heir at Law likewiſe to conn 
+ Sa — 
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when of Age, unleſs he within ſix Months after ſhew cauſe to the 
contrary ; and that the Poſſeſſion of the Premiſles be delivered up 
to the Plaintiffs by the Defendants till ſuch Sale, which if they 
do, then they ſhall be quit of an Account, for the mean Profits 
till that Time. 


—_ 
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— 
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Sir Richard Temple, Bart. Plaintiff 


Anne Viſcounteſs Baltinglaſs, Defendant. 


IR Arthur Throgmorton being ſeiſed of the Land in the Bil wed na 
Bill, did upon the Marriage of Sir Peter Temple, (the feRive Fre- 


Plaintiff's late Father,) with Anne the ſecond Daughter of cution of a 


Power to 


the ſaid Arthur, by Decd dated 22 Fane, 12 Fac. and Fine bre, 
then levied, convey the ſaid Lands to Edward Lord Il botton, (es, ec. 


and others, and their Heirs, in Trſt, to the Uſe of the ſaid Sir br ow 


Arthur for Life, Remainder to Anne his Wife for Life, Remain- d, that on 


der to Sir Peter Temple and Anne his Wife, and to the Survivor a ſpecial | 
of them for Life, Remainder to the Iſſue of that Marriage in 1 


Tail Male, Remainder to the“ Iſſue Female, Remainder over. ment vas 
given, that 
the Leaſes were void; the Plea was held good, and the Bill diſmiſſed. 
* Which was the now Defendant Anne the Lady Baltinglaſs. 


With a Porver for them the ſaid Sir Peter and Anne, at all 

Times during their Lives, to make Leaſes of the Premiſſes, 

(which had been leaſed) for 21 Years or under, in Poſſeſſion, 

and not in Reverſion, or for any other Number of Years, deter- 

minable upon one, two, or three Lives, reſerving the Rents then 

ulually paid, or more, unto ſuch to whom the Premiſſes ſhould 

© Come by Virtue of the ſaid Settlement, fo long as they ſhould 
pay the Rent, and commit no Waſte. 


Nn 2 Sir 
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Sir Peter had Iſſue by the faid Aune, two Daughters, A 
and Martha, which ſaid Martha died in her Minority, and 
line the now Defencant ſurvived; Sir Miu and Anne his Wie 
died, then Sir Peter entered, and Anne his Wite died in Sepren;. 
ler 3 Car. leaving Iſlue the ſaid Aue, the Defendant as afore- 
ſaid. 

Afterwards Sir Peter warried Chriſtian L c::ſicne, one of the 
Daughters and Coheirs of Sir Y Lez:ſtore, by whom he had 
lilue, the Plaintiff & Richard Temple, bis only Son and Heir, 
and afterwards the ſaid Sir Peter, by Virtue of the ſaid Puzyer 
in 1 arrias c-&ettlement with his firſt Wife, made the Leaſes of the 
Premiſes to G'owzer and Heller for Ninety-nine Tears, determi. 
unable on three Lices, under ſeveral yearly Rents and Reſervati- 
ons, and which were ſaid to be in "Truſt for Sir Peter for Life, 


and afterwards to the Plaintiff Sir Richard, who was his eldeſt 


Son; and the Truſtees accepted the ſame accordingly, 

Sir Peter died, and now the Plaintiff Sir Richard Temple 
cannot make out his Title, becauſe the Defendant Anne hath got 
the ſaid Settlement in her Cuſtody, and hath either cancelled or 
diſpoſed it to ſome other Perſon ; and now threatens to bring E- 
jcctments, becauſe the half Year's Rent due at Michaelmas 1653, 
next after H Peter's Death was not paid to the Defendant Aunt, 
at the Day and Places appointed by the ſaid Leaſes, and accord- 
ing to the Power reſerved in the ſaid Settlement; whereas the 
Plaintiff Leing then a Minor, cauſed the ſame to be tendered on 
the Day, or as ſoon after as he had Notice of the Limitation; 
therefore he now exhibited a. Bill to be relieved againſt any de- 
fective Exccution of that Power given in the ſaid Settlement, and 
againſt the Defect in not rendering the Rent. 

The Defendant Aune Lady Baltinglaſs pleads, that in Febrna- 
ry 1674, a Bill was exhibited by Gower and Hellier againſt her 
late Husband, and againſt her this Defendant, concerning ſome 
Leaſes now mentioned in the Plaintiff's Bill, and to have them 
made good, and concerning the ſaid Deed of Settlement, and o- 
ther ancient Leaſes; and after an Anſwer, and Witneſſes examin- 
ed on both ſides, the Defendant's Husband died, whereby the 
Suit abated, this was in the Year 1662, and the Cauſe was revi- 
ved and heard in November 14 Car. 2. and then decreed, that 
the Defendant and all claiming under her, ſhould admit a Copy of 
the ſaid Proviſo, as the ſame was ſet forth in the Plaintiff's Bill, 
and certified by a Maſter, and filed in this Court, and allow the 
ſame as Ecidence, at any Trial at Law which ſhould he had 
concerning the Premiſſes; and ſhould alſo admit, that there was 
ſuch a Deed of Settlement, and ſuch Power as aforeſaid, and that 
the Writings then in the Maſter's Cuſtody ſhould be peruſed by 


either of the Parties. 
: And 
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And pleaded, that Sir Richard Temple had Notice of the ſaid 
Suit, and follicited the fame, and managed it as being his own 
particular Intereſt, and by his faid "Truſtees examined W itneſles 
concerning the whole Matter; and ought not now to examine 
Witneſſes in his own Name, to the ſame Matter again; and that 
the now Plaintift Sir Richard Temple reſted upon that Decree, 
and had the Benctit thereof, and went to a Tryal of his Right at 
Law; and a ſpecial Verdict was found, wherein the Validity of 
the 1.cafes, under which the Plaintiff claims, came in Queſtion ; and 
thereupon after ſeveral Arguments at the Bar, the Court of Com- 


mon Plcas delivered their Opinion, that the Leaſes were void, 


and Judgment was given for the now Defendant. 

And as to that Part of the Bill which praycth a Relief againſt the 
Defect of a Tender of the Rent, at the Time it became due, it was 
iniiſted for the Defendant, that the Title of the Plaintiff is not up- 
on a better or more valuable Conſideration than the Title of the 
Defendant, and his Intereſt being derived from a Power to make 
Lecſes under ſuch Conditions and Limitations as therein expreſſed, 
which Power being not purſued the L.eaſes are void; and there- 
fore according to the Rules of Equity, ought not to be ſupported 
by this Court contrary to a Judgment given againſt them at Law; 
and fome of the Premilles leaſed were not ſuch as were uſually in 
Leaſe ; and none of the Leaſes were made purſuant to the Pow- 


er for that Purpoſe reſerved ; and that the Defendant ever ſince 


the Death of Sr Peter Temple, hath been in Poſſeſſion of the 
Premiſſes, except the Parſonage of Thornbcrough, which was 
ſometime with-held from her, but ſince recovered; and as to the 
Deeds and Writings, the Detendant hath been examined o 11- 
terrogatories, and denied that ſhe had them. 

The Bill was diſmiſſed with 5 /. Coſts. 


— 
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Elizabeth Solly, Widow, Plaintiff. 


John Whitfeild, Cent. and Rebecca his Wife, 
Defendants. 


82 Holly, upon a Marriage between him and the Defendant An Anovity 
Elizabeth, and in Conſideration of 500 I. which ſhe brought on the- N 


Dt on the Wife 
as her Portion, ſettled an Annuity of 50 /. per Ann. on her during by way of 


her Life, iſſuing, and to be paid out of ſeveral Lands, Gc. ny, of 
which Lands he afterwards mortgaged to one Jaques, the Fa- ard her 


3 ; Husband 
joined in a Fine to mortgage Part of the Lands out of which the Annuity iſſued; and the 


Mortgagee had Notice of this Annuity : decreed, that by joining in this Fine, ſhe had not ex- 
tinguiſhed her Annuty, 


ther 
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2 


Fd 
— 2 ů— ů — — 


— 


— * _ - ——— — — — a — 
- oY = — —— — ; 4 > 
-» 


EE — 


— — 
2 IE —— 
——— — ” 


278 Term. Hill. 29 Car. 2. Anno 16767. 


ther of the Defendant Rebecca; and prevailed with the ſaid 

- Elizabeth to join with him in a Fine of Part of the mortgaged 
Lands, to him the ſaid Jaques, by which it was inſiſted by the 
Defendants, and as their Counſel would have it, that ſhe had 
extinguiſhed her Right to the Annuity. 

Therefore the Heir of the Mortgagee, the Defendant Rebecca, 
and her Husband refuſed to pay this Annuity ; but upon reading 
ſome Proofs, and producing Deeds, it appeared, that Jaques the 
Mortgagee had Notice of this Annuity before his Mortgage or 
Purchaſe ; and that it was excepted in the Mortgage; and that it 

was never intended ſhe ſhould extinguiſh this Annmity by joining 
in the ſaid Fine. | 

Therefore the Court decreed upon a Bill brought to have the 
ſaid Aunuity of 50 l. ſettled on her as aforeſaid, that the ſame 
ſhould be paid for the future, and the Arrears thereof. 


a 


Thomas Pigg, an Infant, by his Guardian, 
Plaintiff. | 


William Coldwell, Clerk, and Thomas Edwards, 
Defendants. 


- 


Deviſe of HE Grandmother of the Plaintiff being ſeiſed of the Lands 
2 in the Bill, Gc. whereof Part was Freehold, and Part C- 


on Conditi- pyhold, (the Cypyhold being in Mortgage to the Defendant CMA. 


= 2 ag well) ſhe deviſed all the ſaid Lands together with all her perſonal 
he pay all Eſtate to the Defendant Edwards for ſeven Tears, upon Condi- 


the Teſta - tion within that Time to pay her Debts; and afterwards ſhe de- 
tor's Debts; viſed the Inheritance of the ſaid Freehold Lands to the Plaintiff 


and after- 


wards the Thomas the Infant, at the Age of 72wenty-eight Tears, he pro- 


Fee ſimple ving himſelf to be the Son of Thomas Pigg her Son, and of Do- 
was deviſed . . o . .. ay * 
to Thomas Fot hy his Wife; and after his (the Plaintiff's) Deceaſe without Iſ- 


the Plaintiff, ſue, then ſhe deviſed the ſaid Freehold Lands to the Defendant 
and it Be Thomas Edwards and his Heirs, and her Copyholds to one Alice 


died without 


iſſue, then to THroginorton, until ſuch Proof; and after ſuch Proof, and the 
the Deviſee Plaintiff Thomas Pigg dying without Iſſue, then to the ſaid Alice 


1. Years. L 
and his Heirs; Throgmorton her Heirs and Aſſigns for ever. 


he did not | 
pay the Debts within that Time; but decreed that he ſhould pay them, and that the Plaintiff 


might amend his Bill and add proper Parties, 


The Teſtatrix died, and Edwards the Defendant entered and 


proved the Will, but did not diſcharge the ſaid Mortgage, nor ſe- 


veral other Debts of the ſaid Teftatrix, by reaſon whereof the 1 
3 | ti 
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tiff was likely to looſe the Benefit of the ſaid Will, and to want 
Maintenance. 
Therefore he exhibited this Bill to have a Diſcovery of the 
Debts, and of the real and perſonal Eſtate of his Grandmother, 
and an Account of what Elwards hath received ; and that the 
Debts might be paid, and particularly the Mortgage, and that 
the Plaintiff might be let into the Copyhold Eſtate. 
It was decreed, that Edwards ſhould come to an Account, 
and ſhould diſcharge the Mortagage, and that the Mortgagee 
ſhould afterwards aſſign the ſame to the Plaintiff ; but becauſe 
there were ſeveral others named in the Defendants Anſwer, to 
whom the Teftatrix had deviſed her ſaid Lands until the Plain- 
tifi come to the Age of twenty-eight Tears, and they being not 


made Parties to the Bill; therefore the Court ordered that the 


ſhould forthwith be made Parties, and the Bill amended as to 
that Matter, &c. 


—— 


— 
— 


George Warman, Plaintiff. 


Aldred Seaman, John Pratt, and Mary Leving, 
Defendants. 


PON the hearing this Cauſe in Michaelmas-Term, the Doviſe of 

Court referred it to ſeveral Judges to have their Opinion hd Bay 
betore any Decree was made; and it coming to be now heard, Years to one 
and the Judges having given their Opinion as to the Points to fer Lite, and 


7 afterwards to 
them referred, the Caſe appeared to be thus. his Iſſue, 


; | | Kemainder 
over: decreed, that this Remainder is void; and that upon the Death of the Tenant for Life, 


the whole Term veſts in the Iſſuel; and that if ſuch Iſſue die without Iſſue and inteſtate the Re- 
ſidue of the Term veſts in his Adminiſtrator. | 


ſſ. Nathaniel Burton being feiſed of the Lands in the Bill 


mentioned, did by Deed dated 4 Jau. 6 Car. on his Marriage 


with Julian, the Daughter of J/illiam Marman, grant the ſaid 


Lands to the aforeſaid Vin. Narman and Fulinn for 100 Years, 


upon Truſt, that the ſaid Term and Eſtate ſhould be ſettled on 


the faid Nathaniel Burton for his Life; and afterwards upon the 


laid Julian and the Iſſues of their two Bodies; and for Default 
thereof, 79 rhe 1ſiue of the Bedy of Julian; and for want of ſuch 
Iſue to Robert Jarman, and to Ceorge Jarman the Plaintiff's 
Father, who ſurvived the ſaid Robert. MO 

I, Man an aud Fallon, in Execution of the ſaid Truſt, did 


about . Days afterwards afign the Premiſſes to Geo. Perroſe and 


The. Warman, in 1s!) that they ſhould permit the ſaid Julian 
to 


Qs ee 


2.80 
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to receive the Profits thereof during her Life; and that after her 
Death, they ſhould aſſign the Premiſſes, and all their Right, Title 
and Intereſt therein, to the Iſſue of the Body of the ſaid Julian, 
by the ſaid Nathaniel to be begotten; and in Default thereof, to 
the Iſſue of the Body of the ſaid Fulian, and for want of ſuch I 


fue to the ſaid Robert and George Narman, and to the Survivor 


of them. 

Afterwards Nathaniel Burton married the ſaid Julian, and 
ſoon after died without Iſſue, and then Julian married again with 
one John Hobbs, by whom ſhe had Iſſue Eleanor Hobbs ; then 
the ſaid Zohn Hobbs and Julian died, and Eleanor ſurvived, and 
afterwards died Inteſtate ; and Mary Living, the Defendant took 
out Adminiſtration, who conveyed the ſaid 'Term to the other De- 
fendant Pratt, who conveyed to Seaman. 

The Plaintiff as Son of George Marman, who was the ſurvi- 
ving Ceſtui que Truſs of the Term, in Caſe Julian died without 
Iſſue; and likewiſe Adminiſtrator de Bonis non, &c. of Milliam 
Warman, and of Julian, claims the Premiſſes, and an Aſſignment 
thereof, and an Account, (5c. 

The Defendant Seaman's Title, who was the laſt Purchaſer 
from Pratt, and the Conſideration was 1700/7. inſiſts that the 
Benefit of the whole Term did in Equity attach and veſt in E- 
leanor as the Iſſue of Julian upon her Death; and that after the 
Deceaſe of Eleanor without Iſſue and inteſtate, it ought to go to 
Mary Leving as her Adminiſtratrix, under whom the Defendants 
Pratt and Seaman claim, which Adminiſtration to Eleanor, was 
granted to the ſaid Mary Leving, and the aſſigned the Premiſſes 
long before Admniſtration of the Goods of the ſaid Eleanor was 
granted to the Plaintiff Gee Warman, under which he claims; 
and that the Remainder over to him is void. 

The Court declared, that the laſt Remainder of the Truſt of 
this Term, under which the Plaintiff claimed, is good, becauſe the 
'Truſt was not to Fulian and her Iſſue, by way of immediate 
Gift, which would have been Words of Limitation, and like an 
Entail; but the 'Truſt was to her for Life, and afterwards to her 
Iſſue, which muſt be intended by way of Remainder ; for in that 
Caſe the Word Iſſue, is a Word. of a Purchaſe, and can carry no 


more than an Eſtate for Life, as in * Mild Caſe, where thoſe 


Words, (ziz.) And after their Deceaſe, and their Children, were 
adjudged by all the Judges of Eng/and,to be Words of Purchaſe, 
becauſe they work by way of Remainder, and carry but an E- 
ſtate for Life; for in Law the Word 1ſſue or Child of it ſelf im- 


ports no more. 


And no Agreement can be drawn from the Intention of the 
Donor, becauſe in all Probability, his Intention may agree with 
the Law; and it ſeems that it could not be otherwiſe, becauſe 
if there had been 7wwenty 1ſſues of the Body of Fulian, all mult 
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have taken together equally; therefore they could not take by 
way of Eutail. 
Neither could they be 7oint-tenants for Life of a Term with 


ſeceral Inberitances ; and though a Term is entailed with ſeve- 


ral Remainders over, ſuch Entail ought to be made void, as tend- 
ing to a Perperuity ; yet to make an Entail by Conſtruction, and 
ſo to deſtroy a Remainder without any Neceſſity, this ſeems 
very hard; therefore the Defendants were decreed to aſſign the 
premiſſes to the Plaintiff. | 

But before the Decree was enrolled, the Court upon the Pe- 
tition of the Defendant Seaman, ſigned by his Counſel, reheard 
the Cauſe, aſſiſted by the Maſter of the Rolls and Judge Rainſ- 


ford; and upon reading of ſome Offices, Poft Mortem of the ſaid 


Nathaniel and Julian, and the ſaid original Leaſe, and the AC 
ſignment and Truſt therein declared, and the Conveyances made 
to the Defendants, who were Purchaſers of the ſaid Term and E- 
ſtate; the Lord Chancellor declared, that the Circumſtances of 
this Caſe ſeemed otherwiſe than inſiſted on by the Counſel, for 
the Plaintiff, at the former Hearing; and it appearing, that the o- 
riginal Leaſe, and the Aſſignment had never been diſcovered or 
heard of till 1660, and that Poſſeſſion had not gone with them till 
the Year 1661, but that the Poſſeſſion which the ſaid Julian and 
Eleanor, and the Father of the Plaintifi had, was under other 
Conveyances made by the ſaid Nathaniel Burton, ſubſequent to 
the ſaid Leaſe and Aſſignment ; and though there was a ſmall 
Rent reſerved on the ſaid Leaſe, it did not appear that any had 
been paid ; but it was plain that the Defendant Seaman was a 
Purchaſer for a valuable Conſideration of 1700 J. actually paid; 
thercupon the Court thought fit to conſider the ſaid Truſt, as it 
was limited in the 4/zgnment to Penroſe and Marman, and that 


Judge Rainsford and the Maſter of the Rolls ſhould be at- 


tended with the ſaid Leaſe and Aſſignment, to conſider of it, and 
to deliver their Opinions upon this Queſtion. | 

. Whether Eleanor had by the Truſt only an Eſtate for Life, 
and that the Reſidue of the ſaid Term of 100 Years, ought on 
on her Death to go to the Plaintiff's Father by Virtue of the ſaid 
Truſt; or whether the whole Term did, by the Death of Julian, 
veſt in Eleanor, and on her dying Inteſtate ought to go to her 
Adminiftrator. 

And Mr. Fuſtice Rainsford, having conſulted ſeveral of the 
Judges upon that Queſtion, delivered his Opinion in Words to this 
Effect. 

. That by the Declaration of the Truſt, the Benefit of the 
Whole Term unexpired at Jallau's Death, did attach and veſt in 
Eleanor as her Iſſue, and not only an Intereſt or Eſtate for Life; 
and that upon her Death, the whole Remainder of the ſaid Term 
ought to go to her Haminſtratrix. 8 
Oo Fig 
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His Reaſons were, becauſe by the expreſs Declaration of the 

'Truſt concerning the Reſidue of the Term, which ſhould be in Be- 
ing at the Death of Julian, tis directed, that the "Truſtees upon 
Requeſt ſhall aſſign all their Right and Title to the Lands, Ge. 
to the Iſſue of Julian; which Words Night and Title mult ne- 
ceſſarily contain and take in all the reſiduary Term, ſo that 
Eleanor, as Iſſue of Julian, is entitled in Equity to the whole 
remaining Term, | 

That if the Truſt had been executed to Eleanor in her Life- 
time, according to the Declaration thereof, then the Reſidue of 
the Term muſt have been aſſigned to her, therefore it being veſt- 
ed in her, and ſhe dying before the Execution of the Truſt, it 
ought to go her Adminiſtratrix. 35 

That the Limitation of the Truſt over to Robert and George 
Warman is void in Law, becauſe tis not to take Effect, but for 
want of Iſſue of Julian; and this in Suppoſition of Law, is a 
Limitation in Perpetuity ; for the Word Iſſue, ex ci termini, is 
uc men collettizum, and takes in all Iſſues to the utmoſt Extent of 
the Family, as the Word Heirs of the Body would do; and 
therefore the Law looked on it as a foreign and too remote a 
Poſſibility, that Julian ſhould die without Iſſue, during that Term 
according to Mild Caſe in the 6 Rep. where it was reſolved, 
that a Deviſe being to the Father and Mother, and after their 
Deaths 0 the Children, there the word Chi/aren ſhall be a Name 
of Purchaſe, and not a Limitation, and they ſhall have but an 
Eſtate for Life; but had it been to their Iſſues, (as tis in this Caſe) 
that word Iſſues would have been conſtrued a Word of Limi- 
tation, and not of Purchaſe; for ſo it was lately reſolved in the 
Exchequer-Chamber ; and a Judgment given in the King's Bench 
” * contrary, was reverſed upon the Authority of Mild“ 

aſe. 

But ſuch a Conſtruction ought not to be in this Caſe, as it was 
in Mild Caſe, (viz.) that the Iſſue of Julian ſhould have only an 
Eſtate for Life; becauſe tis contrary to the expreſs Declaration of 
the Truſt of the whole Remainder of the 'Term to the Iſſue of 
Julian; and the Judges ever ſince Matthew Manning's Caſe, 
have not favoured executory Eſtates and Limitations of Terms 
for Years over, but rather have made Conſtructions againſt them 
to keep them within due Bounds, and to prevent the Danger of 
Perpetuities. | 

Now in this Caſe, to make the Limitation over to the two Var- 
mans Goods, there muſt be a ſtrained Conſtruction in the two 
Particulars following. DON 

As to the Eſtate to the Iſue of Julian, (vig.) that it ſhould 
be only fer Life, which is expreſly contrary to the Truſt decla- 
red; ſecondly as to the Limitation over to the Warmans, (vis. 
that it ſhould take Effect, not as the Truſt directs for wan of 

4 ue. 
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Iſſue of Julian in general, (according to the Extenſiveneſs of that 
word Iſſue in Conſtruction of Law) but only after Elęanor's Death, 
| tho! ſhe ſhould leave Iſſue, which is not agreeable to the Rules 
of Law in the like Caſes. | 
Laſtly, If the Limitation of the Truſt to the Iſſue of Julian 
had been in expreſs Words for the Life of ſuch Iſſue, yet the Li- 
mitation over to the Warmans, being by the Truſt for want of 
Iſſue of Fulian in general, it would not mend the Plaintiff's 
Caſe, but that ſuch Limitation over would be void; for ſo it was 
decreed in this Court by the Lord Chancellor, affiſted by three 
Judges in a Cauſe between Peirce and Reeves, 22 Feb. Anno 1 3. 
' Car 2. which hath been produced by the Counſel of the Defen- + 
cant, 
This being the Opinion of Judge Rainsford, afterwards the 
Lord Chancellor declared, that he had conſidered the ſame, and 
the Reaſons thereof, and was ſatisfied, that the Remainder of 
this Term limited to George Warman, the Father of the Plaintiff, 
was void ; and that the Reſidue of the whole Term unexpired at 
7ulian's Death, did in Equity, upon her Death, attach and veſt 
in Eleanor, and on the Death of the ſaid Fleanrr Inteſtate, 
ought to go to her Adminiſtrator ; for the Reſolution in Mild's 
Cate, upon which he grounded his former Opinion, would not 
hold, if inſtead of Children, the word Iſſue had been in that Caſe ; 
and that when the Judges of the King's Bench had lately held o- 
therwiſe, and fallen into the like Error, their Judgment was for 
that very Cauſe reverſed, (as it hath been already obſerved) in the 
Exchequer-Chamber. 
Therefore the Court diſcharged the former Decree, and the 
Counſel for the Plaintiff not inſiſting on any Title he had to the 
Lands in Queſtion under the ſaid Eleanor, it was ordered that 
the Bill ſhould be diſmiſſed. Sent 
But before the Order of Diſmiſſion was entered, the Plaintiff 
petitioned to be heard on the Point of Adminiſtration to the faid 
Eleanor, he alledging that it was an Omiſſion of his Counſel not to 
inſiſt thereon at the laſt Hearing; fo the Cauſe was ſet down to be 
heard on that Point. — 
On which Hearing, the Counſel for the Plaintiff inſiſted, that the — 
ſaid Eleanor was the Daughter of John Hobbs and Julian his Adminiſtra- 
Wife, and was born and died at Barnſtaple in Devonſhire, and tor is not 
that the Plaintiff George Warman had taken Adminiſtration of her n i 
Goods as dying there, by reaſon whereof he is in Equity enti- the Admini- 
tled to the Reſidue of the ſaid Term; and that the Adminiſtra- eee 1 
tion granted to Mary Leoing, (under which the Defendants "Tee: 
claim) tho prior in Time, yet it was of the Goods of Eleanor 
Hobbs, late of Stogurzy, in the County of Symerſet, another Per- 
fon, the Daughter of one Tho. Hobbs, who was born and died at 
Hioguræy, and was no way entitled to the ſaid Term. 
. Oo 2 But 
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— — — — 
But on the other ſide it was inſiſted by the Counſel of the De- 
fendant, that Eleanor the Daughter of John and Julium Hobls, 
being an Infant, and in J/ard to the late King, and the Ward- 
ſhip granted to Edward and Thomas Hobbs, dwelling in Stogur- 
Zy, the was by an Order of the late Court of Vards delivered 
to the Cuſtody of the ſaid Committees, with whom ſhe lived 
ſome Years at Srogurzy, and being fickly, was about ten Weeks 
next before her Death carried to Pawel, where her Grand- 
father lived; and this was in order to recover her Health, where 
about eight Weeks after ſhe died; however, in the Adminiſtrati- 
on granted to the ſaid Mary Leving, ſhe is truly and properly 
. aid to be late of Srogurzy, and that the ſaid Mary was Coujm 
Germain, and next of Kin to Eleanor Hobbs, of whoſe Goods 
ſhe took the Adminiſtration, but was not next of Kin to Elen- 
nor Hobbs, the Daughter of T ho. Hobbs, who Auno 1660, (when 
Adminiſtration was granted to the ſaid Mary,) had a Brother and 
three Siſters, who are all yet living ; and therefore the Admini- 
ſtration granted to Mary, cannot be applyed to Eleanor the 
Daughter of Thomas Hobbs, nor to any other but to Eleanor 
the Daughter of John and Julian Hobbs, who is plainly deſcri- 
bed in it. 
Thereupon the Court declared, that there was no Colour for 
this Queſtion ; and therefore the Bill was diſmiſſed. 
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John Seymour, Plaintiff. 
John Tyndall, c. Defendants. 


The Plain- HE Bill was, to redeem Lands mortgaged to the Defen- 
ritf decreed dant by the Father of the Plaintiff, and tho' the Father had 


8 releaſed the Equity of Redemption upon taking up more Money 


after a Re- of the Mortgagee; yet it appearing by Letters, Papers, and o- 
leaſe of the ther Proofs, that he offered a Redemption, and to take his whole 


Aidan o Principal and Intereſt ; the ſame was decreed accordingly, and an 


on. Account directed. 
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Matthew Liſter and Sarah his Hife, Plaintiffs. 


Richard Liſter, Eſq; and Matthew Liſter, Gent. 
| Defendants. 


HE Plaintiff made a Title to ſome Houſes in the Strand, Oe who en- 
| ſettled on him and his Wife, by his Uncle Sir Matrhery eaten” x of 
Lifter, of which Houſes the Plaintiff was in Poſſeſſion ; but his decreed to 


Occaſions calling him beyond Sea, and requiring his Stay there“ unt. 


{ome Time, he left the Deed of Settlement with his Brother, 
who afterwards was a. Priſoner in the Fleet; and there the Deed 
was burnt in the great Fire, of which the Defendant's Father, 
(who was Couſin and Heirs of Sir Matthery) took Advantage, 
and entered and enjoyed the ſaid Houſes for ſeveral Years; and 
now when the Plaintiff returned, he refuſed to account, and to 
deliver the Poſſeſſion, pretending there was never any ſuch Deed 
of Settlement. | | 

This being the Caſe, the Court directed a Trial at Law, to 
try whether there was ſuch a Deed of Settlement; and a Verdict 
was found for the Plaintiff, that there was ſuch a Deed, ſince 
which Time the Tenants attorned to him; and now he comes 
= the Equity reſerved for an Account of the mean Pro- 
ks. 

The Counſel for the Defendants objected, that the Plaintiff ha- 


ving obtained a Verdict at Law, he hath the ſame Remedy 


there for the mean Profits, as he had for the Eſtate it ſelf. 

To which the Counſel for the Plaintiff anſwered, that the 
Houſes were in Leaſe to one Ruſt, by Sir Matthew Liſter, un- 
der whom both the Plaintiff and Defendant claim, which Leaſe 
3 at Michaelmas laſt, and not before; and that the Plain- 
tiff could make no Enrry; for if he had, it would have extin- 
guiſhed the Rent during that Leaſe; that the Defendant having 
no Title, was in Nature of a Bailiff or Receiver, and ought to 
account with the Plaintiffs; otherwiſe they can have no Remedy 
during the Leaſe to Ruft. | 

The Court decreed the Defendant to account for the Rents 
and Profits, from the Time of his Poſſeſſion tothe Time of the 
1 of Ryſt's Leaſe, and to ſatisfy and pay the ſame to the 

anti, 


Jehn 
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John Shipton, Gent. and Lucy his Wife, the Daugh- 
ter of Sir Toby Tyrrell, Bart. laintiff. 


Sir Thomas Tyrrell, Defendant. 


NO. IR Edward Tyrrell, the Grandfather of the Plaintiff Lac, 
chirgdwich did by Deed, dated 12 Novemb. 14 Car. 1. ſettle the Manors 
the Payment and Lands in the Bill, on Truſtees, amongſt other Things, for rai- 
2 - SUM" ſing and paying the Money which his Son Toby ſhould owe at his 
groſs, they . 

likewiſe are Death, not exceeding 1 000 J. together with Intereſt for the ſame, 
ar muy, with a Power given to the ſaid Toby to raiſe Portions for his 
with he tw. Younger Children; and appoint the ſame either by Deed or Will, 
tereſt of ſuch and that the Truſtees ſhould raiſe 2000 J. for his ſaid Grandaugh- 
1 ter Lucy. 

Sir Edvard died, and after Sir Toby came to the Eſtate, he 
made two Settlements, and by the firſt amongſt other 'Things, he 
confirmed the ſaid 2000/7. to be paid to the Plaintiff Lucy for her 
Portion; and by the ſecond, which was made upon the Marriage 
of the Defendant Thomas his Son with the Daughter of Sir Hen. 
Blunt, and 4000/. paid as her Portion he recites, that with 
2000/, Part thereof, the ſaid Lucy's Portion, was paid; and by 
the ſame Deed he made a Proviſion for the Payment of his Debty 
which ſhould be owing at his Death to the Value of 1000 l. but 
mentions nothing of the Intereſt, as it was in the firſt Settlement 


made by his Father. 


But before he executed this laſt Settlement, he preſſed his 


Daughter Lucy the Plaintiff, that he might keep her ſaid Portion 
of 2000/. in his Hands, for which he would be accountable, and 
likewiſe for the Intereſt thereof; and importuned her to give him 
a Releaſe for it, that ſo his Lands might be diſcharged thereof, 
and he the more capable of making this laſt Settlement on his Son's 
Marriage as aforeſaid, which for the Advancement of her Brother 
the Defendant, ſhe did conſent unto, and gave ſuch a Releaſe as 
aforeſaid. : 
Not long after this laſt Settlement, Sir Toby made his Will, 
(ciz.) in October 1670, and thereby charged the Payment of this 
2000 J. on his perſonal Eſtate, and made the Plaintiff Lucy reſi- 
243 1 * and Sir Robert Cotton and others, Executor, 
and died. | 
Afterwards the Creditors of the ſaid Teſtator combining with 
Sir T homas Tyrrell (the Defendant) to lay the Load of the Debts 


on the perſonal Eſtate of Sir Toby, to defeat the Plaintiff of 


her 2000/, have for that Purpoſe commenced Suits againſt the 
4 | Execu- 
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Executors, for that there is no Intereſt of the 1000 J. Debt ex- 
reſſed in the laſt Settlement. | 
The Counſel for the Plaintiff argued, that the firſt Settlement 


takes Notice thereof; and that by the laſt Settlement, all the 


Portions in the former are releaſed, except the Power to charge 
the ſaid Lands with 1000/7. Debt and 2000 J. Portion, by which 
Exception the Power in the firſt Settlement of charging the Lands 
with 1000/. Debt, and 2000 J. Portion is continued, and in full 
Force, and the Operation thereof is not to be abridged by any ge- 
neral 1 in the laſt Settlement; and 'tis reaſonable that 
the Lands charged with the Payment of Debts, ſhould ſtand char- 
ged with the Payment of Intereſt for the ſame. 

The Court was of Opinion, that by the laſt Settlement, the real 
Eſtate is liable to pay the Intereſt as well as the Principal; and 
decreed, that whatſoever of the perſonal Eſtate ſhall be leſſened 
by Payment of Intereſt for the ſaid 1000 /. that the real Eſtate 
ſettled by the ſaid Deed is and ſhall be liable to make good the 


U IR 4 2 * - 1 th. * 118 
— — - — 


* 


„ 


Anne Wolmer, Widow and Adminiſtratrix of 
Wickſted Wolmer, Plaintiff. 


Skevington Bendiſh, Defendant. 


H1S Bill was, to have the Benefit of an extended Statute of Ml 7s 
1600 J. to be re- extended upon ſome other of the Lands in extended : 
the Bill, on which (as the Plaintiff therein alledged) the Defendant the Defen- 
had ſome Incumbrance. _F / _ Foe 
The Defendant pleads, that on the 3o May 15 Car. 2. Sam. Extent, and 
Palding, the ſurviving Conuſee of the ſaid Statute, ſued out an an T, 
Een facias againſt the Cogniſor Anthony Molmer, directed to n, ang 
the Sheriff of Cambridgeſhire, by Virtue whereof an Inquiſition was held good., 
found, and a Liberate ſued out by the ſaid Spalding, to have 
ſome of the Lands in the Bill delivered to him, which were deli- 
vered accordingly, which Inqui ſitiou and Proceedings are filed 
in this Court; and then that Defendant avers, that the Sta- 
tute of 1600 /. in the Bill, and the Statute mentioned in the Extent, 
are one and the ſame; and therefore he demands the Judgment 
hy Court, whether he ſhall be compelled to make any farther 
mwer, 


The Court allowed the Plea. 
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Sir John Maynard, Plaintiff. 
Oſwald Moſely, Eſq; Defendant. 


O R Hadevard Moſely being ſeiſed in Fee of Lands in Lezcefler- 
| ſhire, did on his Marriage with the Lady Grey, ſettle the fame 
| | on her for Life for her Jointure, and by his Will in the Year 1665, 
| deviſcd the ſaid Lands after the Death of his ſaid Lady, to the ff 

Son of his Sifter Maynard in Tail Male, Remainder to Nichs- 
las Moſely for Life, Remainder to the Defendant Oſwald Moſe- 
1 in Tail, and afterwards the ſaid Sir Edward died without 
= _-:. 

After whoſe Death, the Plaintiff and the Defendant Oſcald 
Moſely came to an Agreement concerning theſe Leiceſterſhire 
Lands, which was; 

That Nicholas and the Defendant ſhould convey that Intereſt 
and Poſſibility, which they had by the Will, to the Plaintiff and 
his Heirs, which by Leaſe and Releaſe was accordingly done; 
and thereupon the Plaintiff agreed to pay to Nicholas and the 
Defendant 600 . | 

But in regard the Lands were limited to the Lady for Life, 
Remainder in Truſt as aforeſaid ; ſo that if the Lady would not 
conſent, a Commoy. Recovery could not be had, without which the 
Plaintift could not have a good Title to the Remainder; a farther 
Agreement was thereupon made between the Plaintift and N- 
cholas and the Defendant Oſald Moſely, that the Plaintiff ſhould 
pay the faid 600 J. within one Month next after Eafter-Term 
enſuing, tho' a Common Recovery was not then had; and if it was 
not then had, or that the Remainders ſo limited, as aforeſaid, 
ſhould not be well and ſufficiently barred within 3 Years then 
next aſter; that in ſueh Caſe the Nie Nicholas and the Defen- 
dant, their Executors and Adminiſtrators ſhould repay unto the 
Plaintiff the aforeſaid 600 J. and Intereſt, upon his reconveying 
the Eſtate in Remainder to them; and they gave a Bond to the 

Plaintiff in the Penalty of 1 200 /. to repay the fame according- 
ly ; thereupon the Plaintiff in Hillary-Term 1665, paid the ſaid 
600 J. and afterwards he endeavoured to get a Common Recovery 
to be ſuficred; and for that Purpoſe ſolicited the Lady to become 
Tenant to the Præcipe, which ſherefuſed ; ſo that it was impoſſi- 
ble for the Plaintiff to accompliſh-the ſame. 

That one Aune Moſely, by a Decree of this Court made in Mo- 
ember 1668, had recovered the ſaid: Lands. againſt the Plaintiff 
and Nicholas Moſely, by Virtue of a Will of old Sir Ed. Moſely, 
the Father of Sir Edward the Teſtator; ſo that the Plaintiff who 
had paid the 600 J. never had any Eſtate from Nicholas, or Ofevald 

4 Moſely 


M.iſely, and by Conſequence could not reconvey to them what he 
never had; but yet in Equity he is entitled to have the 600 J. a- 
gain, and the rather becauſe he is ready to do any act to rein- 
ſtate the Defendants according to his Agreement with them. 

And Nicholas hath made the Defendant his Executor, or he 
hath taken out Adminiſtration to him, and ſo is liable to make Sa- 
tisfaction to the Plaintiff out of his ee Eſtate, which is, or 
hath been poſſeſſed by him (ng Defendant) and tho' a Penalty is 
limited for Non-payment of the 600/. yet Nicholas in his Life- 
time, threatned that if the Plaintiff ſued him at Law, he would 
© ſue the Plaintiff in this Court; and that he (the Plaintiff) had 
E Reaſon to expect the like Proceedings from the Defendant ; to 
prevent which, he (the Plaintiff) hath exhibited this Bill, that he 
may be paid the ſaid 600/. with Intereſt and Coſts. 

On the other ſide the Defendants by their Counſel inſiſted, that 
E the Deeds and Evidences of Sir Edward Moſely's Eſtate, toge- 
ter with his Will, were in the Poſſeſſion of the Plaintiff, or of 
= Mrs. Aune Moſely ; and that in December 1665, the Plaintiff de- 
fired this Defendant, and his ſaid Father Nicholas, that they 
would convey unto him the Poſſibility they had by the Will to the 

* Leiceſterſhire Eſtate ; and they — th he the Plaintiff threatned 
co compel them to do it; and that at laſt they were prevailed on 
FE foto do, for which the Plaintiff was to give 600/. and accord- 
* ingly the Plaintiff prepared a Leaſe and Releaſe which was exe- 
© cuted by this Defendant, in which Releaſe the Defendant cove- 
nanted to ſuffer a Common Recovery in the next Term, if the 
& Plaintiff could prevail with the Lady Moſely, to grant or ſurren- 
der her Eſtate for_Life, or as ſoon after as that could be done, 
and the Plaintiff undertook to prevail with her to join in the ſaid 
Recovery; and the Defendant relying upon the ſaid Promiſe, did 
in that Term come from Lancaſhire to London, in order to ſut- 
fer the ſaid Recovery, which could not then be done; becauſe the 
© Plaintiff had not procured the Lady Moſely to conſent. 
= That at the ſame Time the Defendant did execute the ſaid 
E Bond conditioned to repay the CoO J. if the Remainders were not 
fſuffciently barred within three Years, which the Plaintiff ſaid 
= would do as well, till a Tenant to the Prieci pe could be had; and 
that in Michaelmas-Term Anno 20. Car. 2. before the three 
ears were expired, the Lady did conſent to make a grant of 
the Lands to Robert Hopwood, Eſq; to make him Tenant of the 
© Lreebold; and thereupon the Defendant gave Notice to the Plain- 
ß, that he (the Defendant) would go on with the Recovery, 
& Wiich was accordingly ſuffered in that Term. 
= That the Defendant did not know, but that Sir Edward Moſe- 


bad a good Eſtate in Fee of the Lands, and Power to deviſe 
the ſame; however, that the Plaintiff required no more than that 
© tic Defendant ſhould convey the Poſſibility which he had to thoſe 
L Pp Lands, 
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Lands, nor did the Defendant ever intend to grant any more; and 
the ſame was wholly of the Plaintiff's own Seeking, and it wa; 
he, and not the Defendant who ſet a Value upon the Purchaſe, 
ſo that all being done at his Importunity and Requeſt, he cannot 
be entitled to have back the 600 J. 

And the Court being of that Opinion, the Bill was diſmiſſed. 


hs Mi SR — 


The Mayor and Commonalty, and Citizens of 


London, Governors of the Hoſpitals of Chriſt, 
Bridewell, and St. Thomas, Plaintiffs. 


Michael Ruſſell, Thomas Gouge, William Jenkins 
and others, Executors of Giles Ruſſell, and th 
Executors of Michah Ruflell, Widow, deceaſed, 
Defendants. | 


The Huſ- 2 Ruſſel, late Citizen and Freeman of London, being ſei. 
_ on J ſed in Fee of ſeveral Freehold and Copyhold Lands, which 
to his Wife, he ſurrendered to the Uſe of his Will, and being likewiſe poſſeſ 
and about ſed of a perſonal Eſtate to a very great Value, did by his fail 
by oily og * Will dated 29 Auguſt 1664, deviſe his ſaid real Eſtate to his 
wrote a Co- Exccutors upon 'Truſt for his Wife for Life, and after her De. 
_ hy ceaſe, that the Plaintiffs and their Succeſſors ſhould have the 
had given ſame for the Maintenance of nine Poor Children, to be choſen 
. in his Will is mentioned, and to put them out Apprentices; 
ef by that and the Overplus, if any, to be for the Uſe of the ſaid Hoſp 
Codicil he 7als. 


gave her 5 | | 
1600 J. decreed ſhe ſhall have that Sum, and not both. 


And all his Goods, Plate, Jewels, and Houſhold-ſtuff Eſtate, 
which ſhould be in his Houſe in Coleman-Street, at the Time 
of his Deceafe, together with the Sum of 1000/. he deu. 
ſed to his ſaid Wife Michah in full Satisfaction of her Doe, 
or Thirds at Common Law, and of all other Claims and De- 
mands to any of his Lands, Tenements, or to his Goods and 
Chattels by the Cuſtom of London, or otherwiſe ; and upon 
Condition that the ſaid Micha within three Months after Is 
1 ſhould releaſe all her Right to his ſaid real and perſo- 
na te, 
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Aﬀerwards in October 1669, he made and writ a Codicil with 
nis own Hand to this Effect. 

if. {///hereas there is 10001. gicen to the ſaid Michah 
% his former Mill, he did now give 16001. and whatſ0- 
er was in his former Will to his Wife Michah ; and that his 
oo Will ſhould ſtand in full Force notwithſtanding this 
Codicit. 

The Teſtator died, and his Wife was alſo dead, and now the 
Plaintifls exhibited their Bill againſt the Executors of the 
Wife, to have a Conveyance of the real Eſtate, and an Ac- 
count and rag nd, of the perſonal Eſtate, and that the 
ſame might de diſpoſed to the charitable Uſes in the Will. 

Upon hearing this Cauſe, the only Point was, whether 
the Executors ſhould have both the 1000 J. and the 1600 /. 

And the Court was clearly of Opinion, that they ſhould 
have only 1600/. and that the Teſtator, belides the Speci- 
fick Legacies, intended to give his Wife no more; and there- 
fore decreed, that after the Exccutors had received 1600 /. 
out of that Part of the Eſtate which was not deviſed to the 
Wife, and the other Legacies, that then they ſhould give 
up both the Reſidue of the real and perſonal' Eſtate to the 
Plaintiffs for the charitable Uſes, together with all Writings 
concerning the real Eſtate. 


P P 2 | Term. 
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Bernard Powell, Gent. Adminiſtrator of Heng 
Dillingham, late of the Univerſity of Oxford, d. 
ceaſed, Plaintiff. 


Richard Hine and Thomas Adams, and others, 


Defendants. 
Plea of Pri- HE Plaintiff as Adminiſtrator of Henry Dilling ban, 
vilege of the ſues to have an Account of his Eſtate, which the De. 
hr yr on. fendants have got into their Poſſeſſion, on Pretence of 
lowed. ſome Debts due to them from the Inteſtate, and by this 
Means they obſtruct the Plaintiff to have Satis faction of a Debt 


juſtly due to him. | 

The Defendants plead, that they are privileged Perſons, and 
Members of the Univer/ity of Oxford, and there reſident, which 
was certified by the Chancellor of the ſaid Univerſity, and de- 
manded Conuſance of the Matter in Queſtion, for that the ſame, ot 
which the Plaintiff had complained by his Bill, is only examina- 
ble and determinable before him, or his Vice-chancellor, Deputy 
or Commiſlary, and not elſewhere. 

The Court allowed the Plea. 


— 


Suſan Stoakes, Widow of Joſeph Stoakes, 
Plaintiff. | 


John Verrier, Gent. Defendant. 


1 NE Perrier the Defendant's Anceſtor being ſeiſed in Fee 
to be paid, of the Meſſuage and Appurtenances in the Bill mentioned 


the Grant did by Indenture dated 23 Febr. 5 Fac. in Conſideration of 2300 


thereof be- 
ing in the Poſſeſſion of another. 
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paid to him by one Netherſale, grant to him, and to one Joan 
Truſſell, with whom he afterwards married, an Aunnity of 20 J. 
ifſuing out of the ſaid Meſſuage, and other Lands in the ſaid 
Deed, Habendum to them, and to the Heirs of Netherſale; Proviſo 
to be void upon Payment of the ſaid 240 J. and Intereſt, &c. 
The ſaid Nerherſale and Joan his Wife, are long ſince dead, 
leaving Iflue Zoan and Elizabeth their Daughters and Cohcirs. 
Elizabeth married Thomas Stoakes, by whom ſhe had Iſſue 
Ililliam and Foſeph Stoakes, ſo that the ſaid Foſeph as Coheir 
with his Brother I/illiam, is entitled to a Part of his Mo- 
ther's Moiety, according to the Cuſtom of Gavelkind in Kent. 
Joſeph married the Plaintiff Suſan Sroakes, to whom by his 
laſt Will, he deviſed the ſaid Annuity, (vis.) to her and her 
Heirs, and died ; but ſhe cannot avow for the ſaid Annuity, be- 
cauſe the grant thereof is come to the Defendant's Poſſeſſion, who 
denics to pay it, though by a Decree againſt him by one Pozwnall, 
who married Joan the other Daughter of Nether/ale, he was de- 
creed to pay the Moiety thereof. | 
Therefore the Court now decreed, that the Defendant ſhould 


pay the ſame with Iutereſt from the Time the ſame became 
duc. 


—_— y — — — 1 — * —_—__—_— 


6 


William Leas, and Margaret his Mife, and John 
Gouldſmith, Exceptants. 


Edward Morton, Farrars Fowk, and others, Feoffees 


0 
Brerewood School, in the County of ad 
Reſpondents. 


ff. That in the ſeveral Purchaſes made of the Premiſſes from 


the Time of Oneen Elizabeth to this Time, the ſeveral Lands of 
the two Exceptants have been quietly enjoyed without any Thing 
demanded for the Uſe of the ſaid School, ſave only 20s. Rent 
reſerved out of the Lands of one of them, payable yearly to John 
Giford and bis Heirs ; and 30s. Rent payable yearly out of 
the Lands of the other, to the ſaid GiFord and his Heirs, who 
granted the ſaid Lands to the Anceſtors of the Exceptants, Auno 


10 Zac. 


"HERE was a Decree made by the Commiſſioners for cha- pres ys 
ritable Uſes, to ſubject the Lands of the Exceptants, to the Commiſſion - 
Ule of Brerezwood School, to which Decree Exceptions 
Ken, but the Feoffees did not think fit to proceed ; but now by a reverſes. 
SYbpena Scire Facias they have received the Matter againſt the 
Fxceptants, who ſhew the ſame Cauſe as they did before. 


ers of chari- 
Were table Uſes 
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10 Zac. and which hath been paid from Time to Time, for the 
Uſe of the ſaid School, and never at any Time demanded or paid 
to the ſaid rd, or his Heirs, which the Exceptants do believe 
might proceed from ſome Agreement made between the GiFords, 
and the Feoffees of the ſaid School. 

Thereupon the Court declared there was no Cauſe to charge 
the Exceptants Lands with the Decree made by the ſaid Com- 
mifl.oners, or with any Exactions or Impoſit ions of Rent, or 
Sums of Money whatſoever, and reverſed the Decree of the Com- 
miſſioners for charitable Uſes ; and decreed that the Lands of the 
Exceptants ſhall be from henceforth diſcharged of the ſame, and 
of all Sums whatſoever by the Feoffees, other than the 20s. and 
the 305. aforeſaid. 
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Katharine Newport, the Daughter of the Earl of 
Newport, Plaintiff. 


Charles Kynaſton and others, the Executors of the 
Lady Katharine Lawſon, Defendants. 


Deviſ 23 : k 
1 HE Point in Difference in this Caſe was, whether the 


wiſhing her Plaintiff ſhouid have 72w9 five Hundred Pounds by the 
al Happi- Will of the Lady Karharine Lawſon, or only one 500/. the 


neſs, and * | 

$001. and Will was thus. 

afterwards 

by a Codqicil, ſhe deviſed to the ſame Perſon 500 J. in Silver: decreed ſhe ſhall have both. 
The Will of the Teſtator is his Law; and the Rule of all Interpretations of Wills is, that 

they be explained by the Will it ſelf as far as it can be known from the whole Tenor thereof, 

and the other Proofs that may be had of it; and that 'tis juſt and reaſonable. Dom. 2 


Vol. 52, 


ſj. give to my Godaughter Katharine Newport a Jewel made 
like a Knot ſet with Diamonds, and enamelled sky-colour, with- 
ing her all Happineſs, and 500 /. 

To Katharine Snead I give a Diamond Bodkin, made like a 
Sheppard's Crook; and an emerald Border I likewiſe give her as 
a Token of my Love, reſerving to my ſelf to alter or add to this 
my Will. 

Aſterwards by a Codici/ annexed to her Will, and made Part 
thereof, ſhe deviſed a Legacy to the Brother of the ſaid Kaho 
rine Newport, and then theſe Words follow : 

ſj. J give to his Siſter my Gadaughter Katharine Newport, 
500 /. in Silcer, and then after two Legacies given to other Per- 
ſons, ſhe deviſed to her Godaughter Katharine Snuead 100 (+ 
more than I have given to her by my Wil Th 

| e 


3 
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'The Court, upon reading the Will, was of Opinion, that the 
Plaintiff was well intitled to 1000/, and decreed the ſame ac- 
cordingly to be paid to her by the Executors at a certain Day ; 
and i! they failed to pay it on that Day, then to pay Intereſt tor 
it from that Time. 


Sir William Waller, Plaintiff. 
William Dale, Defendant. 


A BO UT fourteen Years paſt, the Plaintiff and Sir Rolert The Plain- 
{ A Thomas, and Robert Reynes being all young Gentlemen, perk re gy 
agreed to borrow 500/. upon their Joint Security, and one J//7/- Frand: 
ſhire a near Relation of the Defendant Milliam Dale, undertook 
to furniſh them with the ſaid Sum; and for that Purpoſe he 
brought ſome Writings to the Caſt/e-Tavern near St. Clement's 
Church, for them to execute, which were two Bonds with ar- 
rants of Attorney, to confeſs Judgments for ſecuring the Repay- 
ment of 500 J. which Money was juſt then coming, (as he arm. 
ed) and therefore deſired the Gentleman to ſeal the ſaid Securi- 
ties which they accordingly ſealed and delivered to the Uſe of 
the Defendant Dale, who was a meer Stranger to them ; but was 
made the Obligee by the Direction of the ſaid J/idrhire, who pre- 
tended that he (the Defendant) was to lend the Money, and was 
coming with it. 

One of theſe Bonds was a Penalty of 600 /. conditioned to pay 
300 J. and the other was in the Penalty of 400 J. conditioned to 
pay 200 J. and Intereſt, c. and after they were executed, they 
remained ſometime on the Table in the ſame Room, together 
wm the Warrants of Attorney, and until the Money ſhould be 

rought. | 

But Wiliſbire watching for an Opportunity, privately convey- 
ed them away, and ſent them to the Defendant, who never brought 
or advanced one Penny in ready Money on the ſaid Securities, or 
either of them. 

Aſterwards at another meeting, Miliſbire pretended a Diſap- 

pointment of Money, and propoſed to give them a Parcel of Raw 
Silk which he affirmed was of equal Value with 500 J. but did 
not ſhew or produce the ſame, for that he undertook to ſell it; 
and upon Sale thereof to pay the ſaid Money. 

In ſome ſhort Time after, Miliſbire came to them again, and 
told them, that he had ſold the Silk for 200 J. which he paid to 
the Gentleman, and they divided it amongſt them; and this was 
all the Money which they ever received on the ſaid Securities, but 

2 Il ilthhire 
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IVilthire told them, that he would deliver them up to be can- 
celled at any Time, upon the Payment of the ſaid 200 J. and In- 
tereſt ; upon which the Obligors were all ſatisfied for ſome 
'Time. 5 | 

But ſoon after the ſaid Miliſbirèe died, and Dale the Defen- 
dant entered up the ſaid Zzdgments on thoſe Bonds for 1000 /, 
and Execution was taken out againſt the Plaintiff, and the other 
Obligors being withdrawn, or otherwiſe complying with Dale, 
they refuſe to pay their Proportions, intending to lay the whole 
Debt on the Plaintiff, who now exhibited his Bill againſt Dale, 
to be relieved againſt this Fraud; and that upon Payment of 200 /, 
and Intereſt, the Bonds may be delivered up, and the Judgments 
aligned to the Plaintiff, 3 

This appearing to be really the Caſe even upon Dale's An- 
ſwer, who pretended he was a Stranger to thoſe Tranſactions, 
but that he had really delivered to J/7i/thire 5001. worth of 
Raw Silk, ſoon after the Securities were delivered to him. 

Thereupon the Court decreed as the Plaintiff had prayed in 
his ſaid Bill. EE 


* 
— 


— S— 
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Edward Whitton, Executor of Thomas Whitton, 
Plaintiff. 


John Searl ard others, Executors of John Baſlano, 


and Edmund Lee, Eſq; Defendant. 


A Bond gi- 1 Paſſan) by his Will dated in the Year 1657, devi- 
TREES: ſed his Lands, being of the Value of 3 50 J. per Ann. to his 
tive Security Wife Anne for Life, Remainder to Fohn Baſſano, and Thomas 
f — AA II bitton, and their Heirs in Truſt, that they or the Survivor of 
— the them, and their Heirs ſnould within two Months aſter the Death 
creed, ſhall of his ſaid Wife Anne, ſell the Premiſſes to the utmoſt Value; 
en Stand that they ſhould pay the Money ariſing by ſuch Sale, and 
anyſubſe- the Profits of the ſaid Lands till fold, from the Death of the ſaid 
quent Debt. Anne, to the aforeſaid John Baſſano, to pay and ſatisfy the ſeveral 
Legacics in the Will mentioned, which in all amounted to 350 /. 

and which he thereby directed to be paid within three Months at- 

ter ſuch Sale. ES 
The Overplus together with the mean Profits (after the Lega- 

cies paid) he deviſed to John Baſſano, and to Andrew Baſſano 

his Brother, and to Thomas IVhirtton (the Plaintiffs Teſtator) to 

be divided between them Share and Share alike. 
Aune died in July 1665, then John. Baſſano entered on the 


Lands, and received the Rents; and about Auguſt 1661, Thomas 
2 FWhitton 
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Ihitton died, having firſt made his Will, and the Plaintiff Eav. 
Il birton Executor, who proved the ſame, and demanded of 
ohm Baſſano the Performance of the T ruſt, who refuſing, the 
Plaintiff obtained a Decree againſt him, for a third Part of the 
Surplus of Andrew Baſſano's Eſtate, which was to be divided be- 
tween him the ſaid Zobn Baſſano, and Audretv Baſſano his Bro- 
ther, and Thomas Whitton the Plaintiff's Teſtator; which third 
Part the Maſter reported to amount to 416 J. | 

Afterwards John Baſſano fold the Premiſſes to one Lee for 
4100 /. and deſired the Plaintiff Fdzward JVhitton to forbear to 
proſecute him on the ſaid Decree, promiſing that 116/. Part of 
the ſaid 416 J. Gc. ſhould be paid out of the firſt Purchaſe-Mo- 
ney received; and that he would give Bond for the Reſidue which 
he would pay as the Purchaſe-Moneylſhould be received; and ac- 
cordingly in February 23. Car. 2. he gave the Plaintiff a Bond of 
600/. Penalty, conditioned to pay 150 J. in March following; 
and the other 150 J. on the 24th of June next, which Bond was 
only on additional Security for 300 7. Part of the 416. reported 
to be due to the Plaintiff as aforeſaid. 

John Baſſano died in Feb. 1671, poſſeſſed of a perſonal Eſtate 
to the Value of 3 oo J. having made his Will, and deviſed his 
Lands to the Defendants Sar and Lloyd, in Truſt to ſatisfy his 
Debts and Legacies, and made them the Executors; and they 
proved his Will, and took upon them the Execution thereof. 

But before 7ohn Baſſano died, he borrowed 100 J. of the De- 
fendant Lee ; and the Plaintiff became bound with him, for the 
Repayment thereof with Intereſt, which not being paid, the Plain- 
tiff was ſued, and paid it. 

And now. the Executors of John Baſſano would have that Bond 
which he gave to the Plaintiff, for Payment of the 300 f. to be in 
Satisfaction and Diſcharge of the whole, (v/z.) as well for the 
third Part of the Surplus ariſing by Sale as aforeſaid, as for the 
100 J. for which the Plaintiff ſtood bound with him, and which 
he paid to the ſaid Lee. : | 

But the Court was of Opinion, that it was only an accumulative 
Security for the Debt due in Purſuance of the Decree ; and that 
the Plaintiff in the firſt Place ought to have an Account from the 
Executors of Fohn Baſſano, of the Rents and Profits of the 
Lands, Gc. and of the real and perſonal Eſtate of the ſaid Baſſa- 
19, and that his Debts ought to be paid according to the Courſe of 
the Law; and that the Plaintift ought to have an Account of the 
remaining Purchaſe-Money in the Hands of Lee. 


Q q Francis 
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Francis Munn, Adminiſirator de Bonis non of 
Michael Dunkin, Adminiſtrator during the Mi 
nority of Margaret Brown, Executrix of her Fa. 
ther Quarles Brown, by the ſaid Francis her next 


Friend, Plaintiff. 


The Governors and Company trading to the Faſt— 
Indies, Michael Dunkin, Peter Daniel, and ſo. 
Johnſon, Defendants. 


mm © 


Sale of Stock f{ HIS Bill was brought by an Infant, Executrix and Reſi- 
moe Faſt E duary Legatee of her Father's Will, to have an Account 
naa Compa- Main} oO == a 
ny when the and Satisfaction from an Fxecutor of an Adminiſtrator, auring 
puyer had 7be Alinortty of the ſaid Plaintiff, of the Eſtate of her ſaid Fa- 
that uss ther, which was received as well by the ſaid Adminiſtrator, as 
not the by his Executor, and to have Satisfaction of 500 J. Hoch, which 
22 along the Infant's Father had in the Eaſt-India Company; and which 
decreed to the Adminiſtrator Dunkin, during the Minority of the Plaintiff, 
be fraudu- ſold to the Defendants Daniel and Fohnſon, two Members of the 
—_— ſaid Company, who pretend that they bought it of the ſaid 

Adminiftratcr, not knowing that it was the Eſtate of the U- 
fant, but that it belonged to the ſaid Adminiſtrator himſelf; 
whereas they had ,’ Notice, that it was not his Eſtate, as it ap- 
peared by the Entries in the Books of that Company ; and the ſaid 
Adminiſtrator being now dead, having firſt made a Will, and the 

_ Defendant Michael Dunkin Executor, the ſaid Francis Munn 
took out Adminiſtration de Boris non in the behalf of the Plaintiff, 
who by that Means ought to have an Account from Dunkin the 
FE-xecutor, as well for the perſonal Eſtate of her ſaid Father, as 
for the 500/. Hoch. 

And an Account was decreed accordingly ; and as to the 
Sale made by Dunkin the Adminiſtrator, &5c. of the Stock in 
the Eaſt-India Company, to the ſaid Daniel and Johnſon, the 
Court declared, that it was fraudulent and illegal, being bought 
by them with fl, Notice, that it was not the Adminiſtrator's E- 


ſtate, Oc. 
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George Perryer, Eſq; Plaintiff. 


* Lord Hallifax, Robert Foley, John Forth, 
John Huniades and Philip Foley, Eſq; Defen- 


dants. 


Ohn Forth the Defendant owed Philip Foley (another Defen- The Plain- 
dant) 2000 J. who having Occaſion for his Money, the ſaid end es 
7ohn Forth borrowed 2000 J. of the Plaintiff Perryer to diſcharge Foreign At- 
Philip Foley, which Sum the ſaid Fohn Forth was to receive of tachment. 
the other Defendant Robert Foley, being the Purchaſe-Money of 
a Brewhouſe in Somerſetſbire, which the ſaid Forth had ſold to 
the ſaid Rob. Foley, who had contracted with Forth, and was to 
pay him ſo much Money for that Brewhouſe; but before Forth 


received any Part of the Purchaſe-Money, he paid the ſaid 2000 J. 


Debt to Philip Foley. 


Afterwards when the Conveyance of the Brezwhouſe was exe- 
cuted by the ſaid Forth to Robert Foley, he could not pay down 
ready Money, but he gave Forth two Bonds, cach of them to pay 
1000/. within half a Year, which Bonds Forth delivered to the 
Plaintiff Perryer, of whom he borrowed the 2000 J. who direct- 
ed an Aſſignment of them from the ſaid Forth to Fobn Huniades 
(another of the Defendants) to the Plaintiff's Uſe, which Aſſignment 
was accordingly executed by Forth. 

Afterwards the Lord Halifax attached this Money in the 
Hands of Robert Foley, for ſo much due to him from Forth ; and 
Huniades having an Intereſt in the ſaid Bonds, by Virtue of the 
ſaid Alignment, he refuſed to transfer that Intereſt to the Plain- 
tif Perryer, according to the Truſt; and thereupon the Plaintiff 
exhibited his Bill to be relieved againſt this Attachment, and to 
have the Money decreed to be paid to him upon the faid Bonds, 
and that Huniades be compelled to transfer his Intereſt in the 
Truſt of the ſaid Bonds, c. 

It was decreed, that Robert Foley ſhould pay the Money, ac- 
cording to the Condition of the ſaid Bonds, to the Plaintiff Perry- 
er; and that upon Payment thereof, the Plaintiff ſhould deliver up 
the Bonds to Robert Foley to be cancelled, and a perpetual In- 
junction awarded againſt the Lord Hallifax and Philip Foley, 
to ſtay their Proceedings on the ſaid Attachment, or other their 
Proceedings at Law, for the Money on the ſaid Bonds; and that 
the ſaid John Huniades ſhall transfer his Intereſt in the ſaid Bonds 


to the Plaintiff, 


Thomas 


Qq 2 


—__ — — — 
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Thomas Love, Plaintiff. 


Chriſtopher Hawkes, Adminiſtrator of Thomas 
Hawkes, Defendant. 


Bill of Sale HE Plaintiff was Tenant to the Inteſtate Thomas Hawkes, 


_— p by a Leaſe of ſeveral Lands in Hackney, under the yearly 


up, and Sa- Rent of 40 J. which Rent being in Arrear, the Plaintiff gave a 
tistaction to Tudgment, and a Bill of Sale of his Goods to the ſaid Inteſtate 


oy Fe Thomas Hawkes, for ſecuring the Payment thereof. 


a Judgment, 
purſuant to an Agrecment. 


Afterwards Sir Thomas Player ſeiſed the Goods of the Plain- 
tiff for Rent due to him, and then the Inteſtate deſired better Secu- 
rity as well for the ſaid Arrears, as for the growing Rent; and 

upon Febr. 1674, they came to an Agreement, which was, that 
the Plaintiff ſhould procure one Stephen Moor, to be bound with 
him for the growing Rent which ſhould accrue during the Term 
in the Leaſe, as alſo for the Arrears which were ſecured by the 
Judgment, all which did amount to 260 /. and upon giving ſuch 
Security, the Inteſtate was to acknowledge Satisfaction upon the 
ſaid Judgment, and to deliver up the Bill of Sale. 

Accordingly the Plaintiff together with the ſaid Stephen Moor 
entered into ten Bond's to the Inteſtate, for ſecuring the Payment 
of the ſaid Money on ſeveral Days, which Bonds the Inteſtate ac- 
cepted, and the Plaintiff by his Order left them in the Hands of 
one J/alkter his Attorney. | 

And it was farther agreed between the ſaid Parties, that the 
Plaintiff and the ſaid Szephen Moor ſhould execute a Marrant of 
Attorney, to confeſs e or Judgments, on any or all ſuch 
Bonds, whereon Failure thould be made of Payment of the Mo- 
ney, according to the Condition of ſuch Bond or Bonds; and a- 
terwards the Plaintiff and Stephen Moor, did upon the Failure 
of Payment of one Bond, execute ſuch Warrant of Attorney, ac- 
cording to the ſaid Agreement. | 

But the ſaid Tho. Hawkes died without delivering up the faid 
Bill of Sale, or acknowledging Satisfaction on t he Judgment ; and 
the Defendant as his Adminiſtrator, hath got the Bie Sale into 
his Poſſeſſion, and hath brought a &7ire Facias upon the ſaid 
Judgnent againſt the Plaintiff, who now exhibited this Bill to 
have the Agreement performed, and that Satisfaction might be 
3 on the ſaid Judgment, and the Bill of Sale deliver- 
ed up. 

All which was. decreed accordingly. 


4 Trancis 
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Francis Terceſe, Plaintiff. 
Michael Geray, Defendant. / 


N December 1674, A. B. of Lyons in France, drew a Bill 5 Bill of 


of Exchange on the Defendant Michael Geray, at two Uſan- 


Exchange 
was left af- 


ces, to pay unto B. C. or his Order, 1100 Crowns at 59 Pence and ter it was 


one Eighth Sterling per Crozon, for Value received, and to paſs the 
fame to Account as per Advice, Oc. 


decreed that 
the Plain- 
tiff making 


Affidavit, and giving Security to indemnify the Defendant, that he ſhall pay the Money due on 


the Bill. 


B. C. indorſes this Bill to be paid to D. E. of Leghorn, Mer- 
chant, or his Order, &c. for Value received. 


D. E. by the like Endorſement appoints it to be paid to the 
Plaintiff] Michael Terceſe, or his Order. 

After which Endorſements, and before the two Uſances were 
expired, the ſaid Bill of Exchange came to the Hands of Francis 
Terceſe the Plaintiff, who preſented it to the Defendant Mich. Ge- 
ray the Drazzee, who accepted it by under-writing his Name, ſo 
that by ſuch Acceptance he became obliged to the Plaintiff to pay 
the Money ; but he happening to looſe or miſlay it, (of which he 
made Amdarit) now exhibited his Bill againſt the Defendant, 
' who refuſed to pay the Money, tho' the Plaintiff offered to give 

him Security to indemnify him againſt any other Perſon for the 
ſame; and having annexed the ſaid Affidavit to his Bill, he prayed 
that the Defendant might be compelled to pay the Money. 

This being confeſſed by the Anſwer, it was objected againſt the 
Plaintiff, that it did not appear by his Afidacit, that he had not 
aligned the Bill to another. 

But the Court decreed the Defendant to pay the Money to the 
Plaintiff, he giving Security to indemnify the Defendant, as the Mailer 


ſhall think reaſonable, againſt any Perſon, who may hereafter de- 
mand the ſame. 


Term. 


Copy of a 
Deed to lead 
the Uſes of 
a Fine, de- 
creed to be 
Evidence. 


— 


Term. Sanct. Trin. 


29 Car. 2. Anno 1677. 
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Richard Norwich, Plaintiff. 
John Sanders, Defendant. 


T* Plaintiff is a Purchaſer of the Lands in the Bill, e5c. 


for a valuable Conſideration, which he bought of one 

Blows, who married Elizabeth, the Widow of one 

Biſhop, to which ſaid Biſhop and Elizabeth his Wife, 
and to their Heirs, the ſaid Lands were conveyed by one Norezich, 
who in the Year 1653, purchaſed them of Richard Sanders, to 
which ſaid Richard and to the Heirs of his Body, they were 
deviſed by the laſt Will of his Father George Sanders. 

Richard Sanders the Deviſee levyed a Fine, and ſuffered a 
Common Recovery of theſe Lands, to bar as well his own right 
Heirs as the Remainders; and declared the Uſes thereof to the 
ſaid Norewich and his Heirs, and Poſſeſſion hath quietly gone 
with the ſeveral Purchaſers thereof ever ſince the Year 1653, to 
this Time. | 

But the Defendant 7ohn Sanders having got the original Deed 
to lead the Uſes of the ſaid Fine and Recovery into his Cuſtody, 
and the Plaintiff having only a Copy thereof, for that only a ſmall 
Part of the Lands therein computed were purchaſed by him ; he 
now exhibited his Bill to have the Poſſeſſion of the ſaid Lands 
inſtated in himſelf, and to examine Witnefles to perpetuate their 
Teſtimony, and that the Copy of the ſaid Deed may be admitted 
as Evidence, &c. 

The Court decreed, that a Copy of the ſaid Deed ſhall be 
good Evidence, for the Lands in Queſtion, both at Law and in 
Equity, againſt the Defendant, his Heirs and Aſſigns, and all 
claiming under him, or his Father ſince the Year 1653, Gr. 
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Margery Rumney, Plaintiff. 
William Mead and others, Defendants. 


HIS Bill was, to have a Diſcovery of 270. which was al- Bill to 5 

ledged to be due, and owing by the Defendant to the E- Plate, &. 

ſtate of one Samuel Bulſtrode, againſt whorh the Plaintiff obtained The Defen- 
a Judgment, in the Year 1665, for 400 J. due to him from the ſaid eh 

C 

Zulſtrode. Adminiſtra- 
f : s | tor of him, of 
whoſe Eſtate a Diſcovery is ſought, is not made a Party, and pleads the Statute of Limitations, 


The Defendant demurred, for that one Themoas Prilftrode is 
Adminiſtrator to the Inteftate Samuel $uiſtrode, to whom (if any 
Thing is due) the Defendant ought to pay it; and that the Plain- 
tiff is not capable to make a Demand thereof, or to diſcharge the 
{ame : | 

And pleads, that if there were Dealings between him and the 
Inteſtate Samuel Bulſtrode, for which the Defendant ought to be 
accountable to the ſaid Bulſtrode's Eſtate, that the ſame were 
tranſacted above {ix Years ſince, and pleads the Statute 21 Fac. 
of Limitation of Actions. | 

The Court allowed both the Demurrer and Plca. 


—_—__—__ dl 


Thomas Smallbone, Gent. Plaintiff. 


Philip Brace, Executor of Diana Reresby, and Tho- 
mas Crompton, Eſq; Defendants. 


lana Reresby by her laſt Will, deviſed 400% to the Plain- Where a Le- 
tiff T ho. F<" Peng to be paid unto him ont of the Sum of 59tee hall 

500 J. in the Hands of the Defendant Crompron, and ſecured by his eee 
Statute to be paid within one Year after her Deceaſe; and this there being 
Was to be in Part of her grateful Acknowledgment to the Plaintitt 3 
Smallbone, for his great Care and Kindneſs in her Concerns ; all the Le: 
Who now exhibited his Bill againſt the Defendant YH? Brace, gacies. | 
Executor of the ſaid Diana, to have his Money paid, the faid Ha- 
?1te acknowledged by Crompton, being now in his Hands. 

Brace refuſed to pay this Legacy of 400. for that the Teſta- 
trix Diana had given away above 3ooo J. in Legacics, and that 
her E tare amounted to 1900 /. and no more, as it appeared by an 
{[nvertury thereof; ſo that it will fall much ſhort to ſatisfy thoſe 


Legacies 
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Legacies which cannot be paid, unleſs the Plaintiff will ſubmit 
to an Abatement in Proportion, which the Defendant in that Caſe 
is willing to pay. 

he Court decreed Crompton to pay the 400 J. to the Plaintiff, 
becauſe tis in Nature of a Specifick Legacy given to him, and 
ought not to be ſubj<ct to any Abatement whatſoever, . though the 
Eſtate ſhould fall ſhort to anſwer the other Legacies; and that in 
Default of Payment thereof, Brace the Executor ſhall permit the 
Plaintiff to put the Statute in Suit in his Name, and he to be pro- 
tected by this Court. 


Richard Peachy, Plaintiff. 


Robert Colt, Sarah and Martha Peachy, by Suſan 
Peachy their Mother and Guardian, Defendants, 


woe "1h Ohn Peachy, Father of the Plaintiff Richard, being ſeiſed in 
Paymentof J Fee of a Meſſuage in the Bill, of the yearly Value of 40 /. 
Legacies, did by his laſt Will dated in Argnſt 1666, deviſe to Suſan bis 
be boo wel IVife 10 l. per Aunum for her Life. payable quarterly out of the 
to the Plain- aid Meiluages ; and the Inheritance thereof he deviſed to his 
nt for — Son John Peachy and his Heirs, on Condition that he pay unto 
to the De. Sarah and Martha the Daughters of the ſaid Teſtator 50 J. a- 
fendant and piece at their reſpective Ages of 21 Years; and in Default of Pay- 
er LINE ment thereof, then to her or them to whom ſuch Default ſhould 
the Defen- be made, and to her and their Heirs; and if either of them did be- 
dant ſhall fore her Legacy became payable, the ſame ſhould go to his ſaid 
contribute Son Fob; and he made his Wife Executrix, and died. 
towards the After whoſe Dcath John the Son entered, and not long after 
Payment. he likewiſe made his Will, and thereby deviſed to the Plaintiff 
Richard Peachy, (who was his elder Brother) the aforeſaid 
Metluage for his Life, and afterwards to the Defendant Robert 
2 52 his Heirs; and made the Plaintiff Richard his Executor, 
and died. A 
The Plaintiff, ſince the Death of his Brother John, hath paid 


his Mother 10/. per An. but Martha and Sarah being now ve- 


ry near of being of Age, threaten to evict the Plaintiff, if their 


Legacies of 50 /. a-piece are not paid as they become due; and 
Cult refuſes to pay any Part thereof, tho' he hath much a greater E- 
ſtate in the Premiſles than the Plaintiff; and therefore he inſiſts that 
Colt may pay tw>9 Thirds of the ſaid Portions, or ſuch a Porpor- 
tion thereof as the Court ſhall direct; or that if the Plaintift 
ſhould pay the whole, that then he and his Executors may enjoy 


the ſaid Houſe till he and they are ſatisfied, 
| I Colts 
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Colt's Counſel inſiſted, that in the Will of 7h Peachy the Hon 
tis expreſled, that the Plaintiff (his Brother) was made Executor 
thercof, upon Condition, that he pay his Debts and Legacies; and 
there being a Caſualty which depended on the Death of Martha 
and Sarah dying before twenty-one, in which Cafe the Lega- 
cies bequeathed to them, would come to the Plaintiff Richards as 
Executor of John his Brother; and for that the ſaid Legacies 
were the Debts of John, he being accountable and ſubje& to pay 
the ſame ; and the Plaintiff being appointed by the Will of Joh, 
to pay all his Debts ; therefore the Defendant Robert Cult ought 
not to be impleaded to contribute towards the ſaid Legacies. 
But the Court decreed, that Cylt ſhould contribute two Thirds 
thereof ; or that if the Plaintiff ſhould pay the whole, he and his 


Executors after his Death, ſhould hold the Premilles till they were 
latisfyed. 


— — 1 


nnn... 


Julian Noy, the Adminiſtratrix of Joſeph Noy her 
late Hausband, Plaintiff. 3 . 


John Beſuſtane, John Ellis and Anne his Wife, 
John Wallis and Sarah his Wife, Francis Green 
and others, Dejendants. 


1405 Noy the Husband of the Plaintiff, lent 100 J. and for 4 Mortgage 
ſecuring the Repayment thereof with Intereſt, the Lands in the fufeeg“ 


1 ; forfeired, 
Bill mentioned were mortgaged to him in Fee; he died before the and the 


i 


Money was repay'd ; and after the ſaid mortgaged Lands were NMortgagee 


| | in Poſſeſſion, 
forfeited for Non-payment. the Money 


| | was decreed 
to be ſtill the perſonal Eſtate of the Mortgagee, and muſt go to his Adminiſtrator. 


After whoſe Death, his Lands deſcended to the ſaid Defendants 
Arne and Sarah, as his Daughters and Coparceners, and by Con- 
lequence the ortgaged Lands deſcended to them, the fame be- 
1985 a Mortgage to him and bis Heirs, and forfeited as aforc- 
ald. | 

Julian the Plaintiff, who was his Widow and Adminiſtratrix, 
exhibited her Bill againſt the Morrgagor, and againſt the Cie 
of the Morteazee (her Husband,) ſuggeſting that he died above 
3004. in Debt; and that jhe had not ſufficient to diſchurge the 
fame, unleſs the Money due on the ſaid Mortgage was decreed to 
her; or otherwiſe that the Defendants, or ſuch of them to whom 
the mortgaged Lands did deſcend, upon ſuch Forfeiture by the 


N Deatti 


4 
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Death of Zſeph Noy, in Truſt for her, as his Adminiſtratrix, 
might execute Conveyances thereof to her, or to whom ſhe 
ſhall appoint, free from all Incumbrances, and to forecloſe the. 
Mortgagor. | 

And it appearing that Zoſeph Noy the Mortgagee was before 
his Death, in Poſſeſſion of the mortgaged Lands; and that ſince 
his Death, his ſaid Daughters and Coheirs have received the Rents 
and Profits; and that they now claim as Heirs at Law to him, 
and that they are ſued at Law by his Creditors, and are willin 
to pay his Debts to the Value of the Eſtate come to their Hands, 
in Caſe the perſonal Eſtate fall ſhort ; and therefore it was inſiſt- 
ed by their Counſel, that they ought not to be deveſted of their 
Right to the Premilles. 

But the Plaintiff Juliam offering to releaſe any Right of Doe. 
er which ſhe might have or claim in the ſaid mortgaged Lands, 
the Court was of Opinion, that the Money lent on the ſaid 
Mortgage, was originally Part of the perſonal Eſtate of Zof. Noy 
the Mortgagee; and tho the Mortgage was forfeited, yet till it 
remains as a Security for the Payment of the principal Money and 
Intereſt, and that the ſame belongs to the Plaintiff as his Admini- 


ſtratrix. 


Therefore the Defendants were decreed to account, and that 


the Plaintiff ſhould have her Coſts both in this Court, and at 
Law, againſt the Defendants reſpectively. 


. a — 


Chriſtopher Roſs and Elizabeth - his Wife, 
Plaintiffs. 


George Pudſey, Eſq; and Stephens and Mary 
his Wife, and others, Defendants. 


Bill to eſta. HE Caſe, /ſ. George Pudſey, the Grandfather of the ſaid 
bliſh an old Flizabeth and Mary had two Wives; by the firſt he had 


Settlement, Ilſue Richard and Michael, by the ſecond Venter he had Iflue 


the Defen- 2 
dant pleads, George and / illiam. 


that the Te- : 
nant in Tail in Poſſeſhon levied a Fine, and ſutfered a Common Recovery to bar the Entail; 


and declared the Uſes to himſelf and his Heirs : The Plea was held good. 


Michael the ſecond Son by the firſt Venter had Iflue two 
Daughters, Elizabeth married to the Plaintiff Roſs, and Mary 
married to the Defendant Stephens, and George the eldeſt Son by 
the zd Venter, had Iiſue George the Defendant. | 


I Ia 
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In March 18 Fac. Articles of Agreement were made between 
the ſaid Father and Sons, by which the Manor and. Rectory of 
Ellsfeild in Oxfordſhire, were to be entailed on Richard his e/- 
deſt Son and the Heirs Males of his Body; Remainder on Michael 
and the Heirs Males of his Body, Remainder to the right Heirs 
of the Father, with Power to the ſaid Michael, to make Leaſes 
for Lives to his younger Children, when he ſhould come into Poſ- 
ſeſſiou of the Premiſſes, by Virtue of the ſaid Entail; and then 
alſo to relinquiſh to George the _ Son, by the ſecond Venter, 
a Farm called V. Farm, worth 50 J. per Ann. which he had for 
a long Term of Years ; and an Annuity of 20 J. per Ann. which 
he had in Fee, and purſuant to theſe Articles a Settlement was 
made accordingly, and ſoon after George the Father died. 

And now Richard his eldeſt Son being in Poſſeſſion of the Pre- 
miſſes, by Virtue of the ſaid Entail, levied a Fjve, and ſuffered a 
Common Recovery of the Lands limited to Michael in Remainde; 
and declared the Uſes thereof to himſelf and his Heirs. N 

And afterwards by another Deed dated Anno 12. Car. 1. he 

made another Settlement, by which he limited the Premiſſes to 


3 


Father, by the ſecond Venter for Life, Remainder to Milliam 
and his Heirs, and ſhortly after died without Iſſue. 

The ſaid George, who was to have the Benefit of V. Firm, in 
caſe the firſt Settlement had ſtood, and in caſe the Eſtate therein 
limited to his Brother Michael, had come into Poſſeſſion, finding 
himſelf aggrieved by this ſecond Settlement, exhibited a Bill 
formerly in this Court, and obtained a Decree to ſet it aſide. 

In Obedience to which Decree, Michael delivered up his Leaſe 
which he had for a long Term of Years in V. Farm, having firſt 
made ſeveral Leaſes to his younger Children, purſuant to the 
Power he bad by the firfh Settlement; the Intereſt of which 
Leaſes are veſted in, and ſurvived to the Plaintiff Eligabeth and 
= Defendant Mary, which the ſaid Elizabeth hath enjoyed ac- 
cordingly. | | | 

But the Parties to that Decree dying, William the ſecond Son 
by the ſecond Venter, did again ſet up the ſecond Settlement, 
made 12 Car. 1. and made Entries, and brought Ejectments, (5c. 
againſt which the Plaintiffs exhibit this Bill to be relieved; and 
that the Articles and firſt Settlement made 18 Fac. ſhould ſtand in 
Force, Oc. | 

The Defendant George Pudſey pleaded, that if any ſuch Deed 
of Settlement was made by George the elder, Anno 18 Jac. yet 
immediately after his Death, Richard his eldeſt Son entered and 
became ſeiſed of an Eſtate in Fee-Tail of and in the Premiſſes, 
and being minded to bar the Remainders, and to have an abſolute 
Eſtate in Fee in himſelf, he did in Eaſter-Term 8 Car. 1. levy 

Rr 2 2 


Michael only for Life, Remainder to George the eldeſt Son of his 


"i Tens, Ti a9 is zo 


a Fine, and ſuffer a Common Recovery, in order to bar the 
Entail; and - by a Deed dated 28 April, declared the Uſes 
thereof to himſelf in Fee; and thereby the ſaid Richard be- 
came ſeiſed of an abſolute Eſtate in Fee-Simple of the Pre- 
miſſes; and afterwards by Deed dated 12 Car. 1. in Conſide- 
ration of ſettling the ſame in his own Name and Family, and 
[ Blood, he did convey it to the Uſe of himſelf for Life, and 
| afterwards to his Brother Michael for thirty-one Tears, if he 
[ ſhould ſo long live; and afterwards to George his half Brother, 
| by the ſecond Venter for eighty Tears, if he ſhould ſo long live, 
Remainder to the firſt and all other Sons of the ſaid George 
, ſucceſſively in Tail Male, Remainder to William Pudſey and 
d his Heirs, by Virtue of which Settlement the ſaid Richard and 
Michael enjoyed the ſame. ſucceſſively, during their Lives; and 
after their Deceaſes, the Defendant George, who is the Iſſue 
Male and eldeſt Son of the ſaid George Pudſey his Father, 
who died in the Life-time of the ſaid Michael, is veſted and 
ſettled in the Premiſſes to him and his Heirs Males, by Virtue of 
the ſaid Deed, 12 Car. 1. and other Aſſurances as aforeſaid; 
and thereby he holds and enjoys the ſame, and juſtifies the 
keeping all Deeds concerning the Premiſſes, for Dal of his 
ſaid Title. 

And for Demurrer he ſays, that it appears by the Plaintiff's 
Bill, that the Leaſes under which they claim, were made 
long after the Settlement, 12 Car. 1. by which Settlement 
Michael was only Tenant for thirty-ozve Tears, if he lived 
ſo long; and he being dead, the ſaid Leaſes ſet up by the Plain- 
tifts, which of their own Shewing were goluntary, are now de- 
termined. | 

And by their own Shewing it likewiſe appears, that the 
Articles in the Bill mentioned were performed by the ſubſe- 
quent Deed made in Purſuance thereof, Anno 18 Fac. and 
that the Entail was barred by Richard, who executed the 
Deed, 12 Car. 1. and the Bill being to ſet aſide that Deed, and 
to abridge the Tenant in Fee- ſimple from diſpoſing his Inheri- 
tance ; for theſe and other Reaſons the Defendant demurred, and 
| demanded the Judgment of this Court. | 
The Lord Chancellor allowed the Plea, with Liberty to the 
Plaintiff to reply. 
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Robert Roak, Henry Collier, and ſeweral other 
Inhabitants of Horlell in Surrey, on the behalf of 
themſelves and other Inhabitatns there, Plaintiffs. 


* Godfrey Lee, Defendant. 


N the bird Day of June Anno 8 H. 8. the Prior of Necꝛ- Tithes being 
ark granted to one Matſon a Clergyman, for his Life, the fle mou By 
Church and Chapel of Horſell, and one Meſſuage together with all dant as his 
the ſmall Tithes ariſing there under the yearly Rent of 25. by which bſoluce In- 
grant it was provided, that Jazſon either by himſelf or Deputy, under « * 
ſhould officiate in the ſaid Church or Chapel, and ſerve the Cure Grant from 
thereof; and ſhould from Time to Time find Bread and other 8 


Things uſed at the Altar for the Benefit of the Pariſhioners decreed, &:. 
there. 

After the Diſſolution of Abbies and Priories, &c. King II. 8. 
granted the ſaid Tithes in Fee-Farm to A. B. under the Obligati- 
on of providing a ſufficient Miniſter to officiate in the ſaid Church, 
which hath even ſince been done, and the Miniſter hath taken the 
ſaid Tithes. | | 

But within fen ears laſt paſt, one Anne Aleborn pretending 
an Eſtate in the ſaid Rectory, provided one Mebb to officiate 
there, which he did, and enjoyed the ſaid Meſſuage and Tithes; 
but the ſame being not worth more then 20/. per Ann. Iebb 
diſcontinued, and no Care was taken for any Miniſter to officiate 
there. 

Thereupon the Pariſhoners applyed themſelves to the Biſhop of 
the Dioceſe, who by a Writing appointed the Plaintiffs Roak and 
Collier, and others, to collect the Tithes, and to diſpoſe them to 
ſuch Perſon who ſhould be approved of by the Biſhop to officiate 
there. 
And now Mell who had declined the Cure, pretended a 
Title to the ſaid Tithes, by Virtue of ſome Leaſe made to him 
thereof; and proſecutes Roa and the other Pariſhioners for the 
fame, and which have been due for ſeveral Vears; whereas Part 
of the Tithes were paid to himſelf, and the other Part to the Mi- 
niſter who ſerved the Cure according to a Sequeſtration or Writing 
of the Biſhop. | 
And of late the Defendant Lee pretends ſome Title under 
Alehorn, and endeavours to evict the preſent Miniſter, who Of- 
ticiates by the Approbation of the Biſhop, and declares, that the 
Tithes are his Inheritance, and when recovered, he will diſpoſe 
them to his own Uſe, by which Means the Church will be left 
without a Miniſter, contrary to the former Grant and Uſage. 5 
| : 5 


| after the Conveyance executed. 
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The Defendant Lee claims an abſolute Eſtate in the Premic 
ſes, and that if the Miniſter did receive the ſame, it was not in 
Right of the Church, but as the free Gift of the Court ; for thar 
Auno 4. Car. 1. the Premiſſes being veſted in the Creevy, the 
King did, by Letters Patents dated at Cornbury in Middleſex, zo 
July in the ſaid Year, grant the ſaid Tithes to V. and H. and 
to their Heirs, together with the ſaid Manſion-houſe, to hold as 
of his Manor of FEaſt-reeirzwich, in free and common Soccage, 
rendring 25. per Ann. under which grant the Defendant claims 
by ſeveral mean Conveyances; and that he hath paid the ſaid 
yearly Rent of 25. and that the ſaid Tithes are not ſubject to any 
other Payment for a Miniſter, &c. 

And that the Biſhop of the Dioceſe hath not Power to allow a 
Compenſation out of the ſaid Tithes to any Perſon whatſoever 
officiating there, the ſame being the Eſtate and Inheritance of the 
ſaid Defendant. | 

The Court declared, that this Bill which was now brought 
to have the Tithes, and that the ſame might be applyed to the 
Maintenance of a Miniſter officiating there, ſhall remain as a con- 
tinual Claim againſt the Defendant; and he now conſenting in Court 
not to pull down or deface the ſaid Chapel; 

The ſame was decreed accordingly ; and that he ſhould not 
diſturb any of the Pariſhioners in Burials, or in going or returning 
to and from the urch and Churchyard, in order to attend Di- 
vine Service, and for performing other Rights and Duties, in and 
to the ſaid Church, or hinder any Perſon appointed by the Bi- 
op, to officiate there; and that the Church-wardens for the 
Time being, ſhall take Care to keep the ſaid Church in Re- 
pair ; and a perpetual Injunction was awarded to ſtay all Suits, 

. | 


— : , 
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Edward Twyford, Gent. Plaintiff. 


Edmund Wareup, Defendant, and econtra. 


Articles HIS Bill was, to have the Performance of Articles of Apree- 


A a 5 ment made by the Plaintiff with the Defendant Vareup, 
Conveyancs for the Purchaſe of the Lands in the Bill p which were accordingly 
of Lands, conveyed by the Plaintiff to the Defendant J/areup, and for which 


hich Con- ; 
amy Prone Ilareup was to pay 6500/, and that with Part thereof he was to 


afterwards pay off ſeveral Starntes and Incumbrances; and it was by the ſaid 
executed dt Articles agreed, that Vareup ſhould obtain ſeveral Jncloſures 


was decreed, Was x EM 
that if there of Common, which if obtained by a Decree would be of great 
was a Defe | 

in the Articles of the Number of Acres; yet the Purchaſer ſhall never reſort to the Article: 
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Advantage to him, and the Commons worth 40 5. per Acre; and 
that the Hucloſures would be obtained for a ſmall Charge, and 
tnat the Plaintiff ſhould be at that Charge. 

That /f arenp refuſes to pay the remaining Part of the Purchaſe- 
Money being 1500. for that in the Particular given of the Eſtate, 
and which was the Foundation of his Agreement, there were ſeveral 
Things very falſe ; for that the Lands did not contain the Onan- 
tity of Acres therein mentioned; and in one Place there is but 
me Life e to be in Being, when there were 7299 Lives then 
ſubſiſting; and in another Place two Lives are charged, when 
there were three Lives, Cc. 

The Court declared, that though the Covenant in the Articles 
was, that the Lands compleatly contained ſo many Acres as men- 
tioned in the particular; yet in that very Particular, and likewiſe 
in the Conveyance tis mentioned to contain ſo many Acres by Efti- 
mation; ſo that if there were four or five Acres more, the Plain— 
tif cannot have them back again, and if there were ſo many leſs, 
the Defendant muſt take it according to the Conveyance. 

That the Articles were only a Security and preparatory to the 
Conveyance, and the Defendant having afterwards taken a On- 
cerance, ſhall not reſort to the Articles, or to any Particular, 
or to any Averment or Communication afterwards; for ſuch Thin 95 

| ſhall never be admitted againſt the Deed; and therefore there 
was no Reaſon to make the Defendant any Allowance for the 
Defe& in the Articles; but that he ſhould have Allowance for 
more Lives than were charged in the particular, but none for D 


fect of Commons. 


1 


James Martin, and Anne his Wife Adminiſtra- 
trix of Nathaniel Browning, P{aintiffs. 


Jeremiah Sambrook, Defendant. 


Athaniel Browning, the late Husband of the Plaintiff Aune, Ins — ag 


being in the Faſt-Indies in the Year 1664, and being poſ- counted 


felled of ſeveral Goods and Chattels there, of the Trade of that with ne 
Corntry, and ſeveral Sums of Money and Debts being due to him gee 
from the Natives there, he in Augtiſt 1665, intruſted the Defen- ſtratrix to 
dant then a Factor, there to get in and receive the Money and nt gg 9255 
Goods, and to inveſt the ſame in Diamonds and other Cimmodi- who gave 
7%; and the Defendant having feveral other Goods of him the a 8 
ſaid Browning in his Hands, he promiſed to be accountable for the e 


fame, and at Furt K. G eorge ſiibſcribed a Note acknowledging trix ſhall 
the Tr {t d th Parti J. fth ! aN | > have no far- 
© 1ruſt, and the Particulars ot the Goods and Money, and the 


ther AC- 
{aid count, 


te 
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ſaid Browning being now dead, and his Widow married to the 
Plaintiff Zames Martin, they exhibited a Bill againſt the Defen- 
dant to perform the ſaid 77ſt. 

"The Defendant confeſſes the Truſt, and ſeveral Sums in his 
Hands, but as to ſome other Sums which he acknowledges to 
have received, he ſays he delivered them over to one Harris a 
Fattor for the Eaſt-India Company then in the Indies, for better 
ſecuring the ſame ; for that a Quarrel happened between Sir Ed. 
ward Minton the Governor and one Foxcroft, newly made Go- 
vernor by the ſaid Company, and with whom the Defendant took 
Part. = 

That Harris delivered over the Sum ſo left in his Hands to one 
Greenhill, being ninety-two Pieces of Gold, and ſeven Hundred 
Pages, which ſaid Greenhill gave a Bond for Payment thereof; 
and that the Defendant hath already accounted to one Dezerell, 
for what he (the Defendant) had in his Hands; he the ſaid Dere- 
rell having Authority from the Plaintiff, the Adminiſtratrix, to 
call the Defendant to Account; and afterwards Deverell gave 
him a Releaſe, upon which he inſiſts, knowing of no other Mo- 
ney or Goods of the Inteſtate than what is in the Hands of Green- 
hill, which he acknowledges was not brought into the Ac- 
count. 

The Court denied the Plaintiff any Relief as to the Account 
made up with Deverel/, but decreed the Aſſignment of Gretu— 
Hill's Security, for the Satisfaction of the Money he had of 
Browning, and as to any other Matter to diſmiſs the Bill, 


1 
»” 


— 


John Puleſton, Brother and Heir of Edw. Puleſton 
deceaſed, Plaintiff. 


James Puleſton, Widow and Executrix of the ſaid 
Edward Puleſton, Defendants. | 


A Truſt Devard Puliſton being ſeiſed in Fee of the Lands in the 
gs —_—y Bill to the Value of 4o0/. per Aunum, deviſed the ſame 
where no to his Wife, the Defendant Zane and her Heirs; provided, 
ſuch Thing that if his Bethe John Puleſton (the Plaintiff) ſhould with- 
Pg in five Years after the Death of the ſaid Edward, pay to 

the ſaid aut 1000/7. to enable her to pay his Debts, then 

ſhe was to convey the Premiſſes to his ſaid Brother Jobi 


in Tail, to take Efett immediately after her Deceaſe. 
I And 
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And now the Plaintiff having exhibited his Bill to have the 
Eſtate conveyed to him, inſiſting that it was ſettled on the De- 
fendant in Truft, to convey it as aforeſaid ; and that the 1000 /. 
ought to be paid out of the perſonal Eſtate of the Teſtator, or as 
far as it would go; and if that ſhould fall ſhort to ſatisfy his 
Debts, then the Eſtate in Land ſhould be charged to ſupply what 
falls ſhort. 

And the Plaintiff having obtained a Decree to pay the 1000 /. 
at a Time prefixed, and for the Defendant to convey ; and there 
being ſeveral Rehearings of the Cauſe, at one whereof it was de- 
creed, that the Defendant ſhould join with the Plaintiff in the 
Sale of the Reverſion, to raiſe the 1000 J. forthwith, (which Sale 
was to be without Prejudice of the Eſtate of Zane for her Life) 
to pay the Debts of the Teſtator, and thoſe in the firſt Place, for 
which he ſtood bound with him. 

The Plaintiff thereupon obtained the Poſſeſſion of the Premiſſes 
by Virtue of a Sequeſtration, to which the Defendant was proſe- 
cuted, for not obeying the ſaid Decree, which ſhe now inſiſted 
was directly contrary to her Husband's Will. 

The Court declared, that it was a dangerous Thing to acer 
a Truſt where none appeared in a Will ; and therefore decreed 
the Sequeſtration to be ſet aſide, and the Defendant to enjoy her 
Eſtate Go her Life, as the Will directs; and that the Plaintiff pay 
the 1000 J. which ſhall be Aſſets in his Hands to pay the Teſta- 


tor's Debts, and no Priority of thoſe Debts for which the Plaintiff 
ſtood bound with the ſaid Teſtator. | 


8 Term. 


1 r 
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Term. Sanct. Mich. 


29 Car. 2. Anno 1677. 


Henry Fairfax, Plaintiff. 
Stephen Trigg, Defendant. 


BY to be re- | HE, Plaintiff being Heir to a good Eſtate, and placed at 
ieved a- : 

gain a the Inns of Churt to qualify him for it, when it ſhould 
Bond, Judg. come into his Poſſeſſion, became afterwards indebted to 


— ſeveral Perſons; and in order to raiſe Money as private- 
tained frau- ly as he could to ſatisfy his ſaid Debts, he acquainted the Defen- 
N de- dant (a Doctor of Phyſick) with his Condition, and treated with 
cordingly, him to raiſe 300 /. without the Knowledge of any of his Rela- 
tions. 
Upon which Treaty it was agreed, that the Plaintiff and one 
King were to be bound to the Defendant in a Bond of 600 J. Pe- 
nalty, conditioned to pay 300 J. and Intereſt, at the End of one 
Year next after the Date of the ſaid Bond, and to give a Mar- 
rant of Attorney to confeſs W or for 600/. which Warrant 
ſhould have Relation to the ſaid Bond. 
But the Plaintiff truſting to the Defendant's Agent to draw the 
ſaid Varrant of Attorney, he made it abſolute for 600/. and the 
Defendant cauſed Judgment to be enter'd thereon, and not on the 
Bond; and though it was defeaſanced not to be enter'd till after 
the End of that Year; yet the Defendant cauſed it to be enter d 
immediately upon a Matuaus Aſſumpſit ; and having the Securi- 
ties in his Hands, the Plaintiff was forced to agree with him to take 
Silk Srockings inſtead of the 3007. and thoſe neither of that 
Goodneſs or Value agreed on; and not worth above 120, 
and ſome of them were delivered (as he pretends) to the ſaid 
King, for the Uſe of the Plaintiff, but without his Order or 
Knowledge. | 
That the Defendant knowing the Plaintiff would not call him 
(the Defendant) to an Account for theſe unjuſt Dealings, leaſt his 
Relations ſhould hear of his Debts, now demands the whole 300 . 


and Intereſt due on the Bond, and threatned to take out Executt- 
; on 


| 


Term. Mich. 29 Car. 2. Anno 1677. 31 


on on the Judgment; ſo that at ſeveral Times the Plaintiff 
was forced to pay great Part of the Money, but yet the De- 
fendant took out Execution, and extended the Plaintiff's Lands, 
and threatned to put the Bond in Suit, pretending that the ſame 
and the Judgment were diſtin Debts, though the Plaintiff was 
no way indebted to the Defendant, but upon Account of the SV 
Srckings ; and therefore he now exhibited his Bill to be relieved 
againſt the ſaid Bond and Fudement. 

The Defendant by his Anſwer denied, that he promiſed the 
Plaintiff to furniſh him with ready Money; but having a Parcel of 
Silk Stockings by him, one T. C. brought the ſaid King, to be 
Surety for the Plaintiff, who acquainted the Defendant, that the 
Plaintiff would buy the ſaid Stockings, and deſired the Defendant 
to furniſh him with 375 Pair at 16s. per Pair, which came to 
300/. and finding by Inquiry that the Plaintiff was a Gentleman 
related to a worthy Family, the Defendant procurcda Scrivener to 
draw ſuch Bond and Warrant of Attorney, which was accord- 
ingly done, and delivered into the Hands of the ſaid King, till the 
Stockings ſhould be delivered to the Plaintiff, and thereupon the 
laid T. C. and King did chuſe 375 Pair out of a greater Par- 
cel ; and then the ſaid Bond and Judgment were delivered to the 
Defendant, and the Stockings thus delivered were as good as he 
at that Time ſold for 165. per Pair ready Money; and that he 
hath received 240 J. of his Money, and that there is 130 J. now 
due for Principal and Intereſt, and Charges, on Payment whereof 
he will deliver up the Bond, and acknowledge Satisfaction on the 
Judgment at the Charge of the Plaintiff, who did acquieſce under 
this Bargain for ſix Years and more. 

But the Court decreed the Plaintiff to pay only 60/. being the 
remaining Part of 3 00 J. for which the Securities were given, the 
Defendant having acknowledged that he had received 240/. of 
the Plaintiff already; and that this 60 J. ſhall be paid at a certain 
Time to be appointed by the Maſter, and then the Bond ſhall be 
delivered, and the Judgment and the Extent aſſigned to ſuch Per- 
ſon as the Plaintiff ſhould appoint, and this without Intereſt, and 
without any Coffs at Law, or in this Court; but if the Plaintiff 
fail to pay the Money, then the Injunction ſhall be diſſolved. 


Sf 2 Samuel 
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Samuel Cuſſe, Adminiſtrator de Bonis non of Henry 
Cuſſe his Father, and Adminiſtrator of Henry 
Cuſle his Brother, Plaintiff. 


Joſeph Aſh, Defendant. 


pn fog M R. Bennet having purchaſed a Leaſe for 3 Lives of Lands 

twenty-eight held of the Collage of Wincheſter, mortgaged the ſame to 

Years, with- One Henry Cu the Plaintiff's Father for 600/. who by Virtue 

Claim. And a thereof entered and was poſſeſſed. | 

good Title, Heury Cufſe the Mortgagee deviſed theſe Lands to be ſold to 
pay a Legacy of 200/. which he gave to the Plaintiff, and 3000. 
more to his Brother Henry Cuſſe ; and that this Sale ſhould be 
made by the Plaintiff's eldeſt Brother Milliam Cuſſe, who after 
the Death of the Teſtator entered, and was poſſeſſed of the Pre- 
miſles from the Year 1648, to the Year 1654, and then ſold them 

to one Ab the Defendant's Father for 500/. who redemiſed the 
ſame to the ſaid Milliam Cuſſe, during the two laſt Lives in the 
ſaid Leaſe under the yearly Rent of 60 J. whereof 101. per Ann. 
was the Rent reſerved to the College; under which Rent the ſaid 
William Cuſſe held the Premiſles till the Year 1667, in which 
Year he died. 

After. whoſe Death the Plaintiff entered, and held it to the 
Death of the laſt of the 3 Lives, and then, and not till then he 
pretended a Title at Law; and upon ſeveral Trials at Law, it 
was found againſt him. 

But yet he inſiſts, that the ſaid A the Defendant's Father, and 
from whom the Defendant claims, and the Defendant himſelf had 
Notice of the Mill of Henry Cufſe the 'Teſtator ; and that in Equi- 
ty ſuch Notice ought to bind the Intereſt of the ſaid Leaſe for 
Lives ; and therefore that the Defendant ought to pay thoſe Le- 
gacies deviſed to him, (the Plaintiff) and to his Brother Henry 
with Intereſt for the ſame. 

But the Court was of Opinion, that William Cue having by 
Sale of the Premiſſes received 500 J. which was ſufficient to Diſ- 
charge any Demand to be made againſt him for thoſe Legacies; 
and that he held the Lands for 6 Years, and 4h the Purchaſer, 
and the Defendant held them from the Year 1654 to this Time, 
which was 22 7ears more without any Suit or Demand for thoſe 
Legacies either againſt the Defendant or his Father who was the 
Purchaſer ; and after all the ſaid Trials, diſmiſſed the Bill. 
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John Edwards an Infant, by Richard Couchman hj; 
Guardian, Plaintiff. 


Robert Jorden, Defendant. 


HE Father of 7ohn Edwards the Infant, deviſed to him Devite of a 
1 all his real and perſonal Eſtate, and made the Defendant real and 
Robert Forden Executor, during the Minority of his ſaid Son, Reman an 
who now by his Guardian exhibited this Bill againſt the Defen- Infant, when 


dant, to have an Account of the Rents and Profits of the ſaid he mould 


come of 
Eſtate. | Age; he 


8 brought a 
Bill by his Guardian againſt the Executor to give an Account. 


The Executor demurred, for that he is not to account till the Plaintiff is of Age. 


The Court decreed him to give Security to account, and to pay what ſhould appear then ta 
be due. 


The Defendant demurs, for that the ſaid Teſtator deviſed his 
real and perſonal Eſtate in Truſt, &c. for the Benefit of the Plain- 
tiff, when he came to the Age of 21 Tears, excepting only 20 /. 
per Ann. which he gave to this Defendant for his Care and Pains 

in managing the ſaid Truſt, and for Cauſe ſhews that the Defen- 
dant is not to account till the Plaintift atrains his Age of tzwenty- 
one Tears; whereas he is not yet above ſeventeen Tears old, and 

therefore hath no Right to have an Account till that Time. 

The Plaintiff replies, that the Defendant hath received the Pro- 
fits of his Father's Eſtate ever ſince his Death, (72. for eleven 
Years,) the Eſtate being 300 J. per Ann. beſides a great perſonal 
Eſtate ; and the Bill being, that the Defendant may give Security 
to this Court, that he ſhall come to Account with the Plaintiff, 
when he attains his Age of twenty-one Years, or elſe that this 
Court would take Care that he (the Defendant) be not permitted 
to receive any more of the Eſtate, he ſuffering the Debts to be 
unpaid, and the Plaintiff without Maintenance. 

Thereupon it was decreed, that the Defendant forthwith give 
Security to a Maſter to give a juſt Account, and to pay what 


ſhall appear to be due to the Plaintiff at the Age of 7wwenty-one 
Tears, c. l 
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Humphrey Gardner the elder, and Humphrey Gard- 
ner the younger, Plaintiffs. 


dir Thomas Hatton, Bart. William Boteler, and 
Thomas Buck, Defendants. 
A Mortgage 


in Fes; and Umphrey Gardner the elder borrowed 700 l. of John Hat. 
forfeited, ton, who was Brother to the Defendant Sir Thomas Hatton, 
jo ariel and to ſecure the Repayment thereof with Intereſt ; he the ſaid 
died, the Gardner levied a Fine of the Lands in the Bill mentioned, and 
2 declared the Uſes to the ſaid John Hatton and his Heirs, upon 
on Payment Condition that if the ſaid Gardner paid the ſaid Principal Sum 
of the Prin- and Intereſt at the Time therein limited for the Payment thereof, 
cipal and then the ſame ſhould be to the Uſe of the ſaid Hump. Gardner 


Intereſt to ; . 
the Execu- and his Heirs. 


tor or Ad- a | 
miniſtrator of the Mortgagee, for 'tis Part of his perſonal Eftate. 


In June 1669, the ſaid John Hatton made his laſt Will, and 
thereby deviſed to the Lady Hatton his Mother 600 J. and to 
one Davis 200 l. and made the ſaid Lady and his Brother Sir 
Tho. Hatton, and the ſaid Davis, Executors, and the ſaid Sir 
Thomas reſiduary Legatee. 

In 1673, the Executors agreed, that if the Lady Hatton would 
advance 100 /. towards the Performance of her Son's Will, that 
ſhe ſhould then have the 7007. ſo ſecured by the ſaid Mortgage, 
her Legagy being 600 J. and that then the Plaintiffs and the De- 
fendant Sir Thomas, were to join in an Aſſignment of the Mort- 
gage to her and her Heirs; all which was done accordingly; and 
the Plaintiff therein covenanted to pay the Principal Sum of 700/. 
at the Time therein limited; and the Lady Hatton covenant- 
ed that upon Payment thereof, and the Intereſt, ſne would recon- 
vey the Premiſſes to the ſaid Gardner and his Heirs, or to whom 
he ſhould appoint ; and that until Default of Payment, the Plain- 
tiffs ſhould enjoy the Premiſſes; and they gave a Bond of 1400 /. 
Penalty, conditioned for Performance of Covenants; the Lady 
Hatton made her Will, and the Defendants Boteler and Buck 
Executors, and died, leaving Sir Themas Hatton her Son and 
Heir. 

The Defendants agreed, that the Mortgagor ſhould have a larger 
Time for the Payment of the Intereſt which was now due on the 
ſaid Mortgage ; and the ſame was forfeited for Non-payment of 
the Principal ; and now being ready to pay both, the Defendant 
Sir Thomas Hatton refuſed to reconvey, he differing with the 0- 
ther Executors of John Hatton, which of them ſhould have 55 

1 Mo- 
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Money, and threatned to enter and diſturb the Plaintiffs Poſſeſſi- 
on; and the other Executors of the Lady Hatton threaten to put 
the Bond of 1400 /. in Suit. 

Therefore the Plaintiffs exhibited this Bill to have a Reconvey- 
ance on Payment of the Principal and Intereſt, &c. 

The Defendant Sir Thomas Hatton inſiſts by his Counſel, that 
the original Mortgage was made to his Brother iz Fre, and fo aſ- 
ſigned to his Mother, and that he is Heir at Law to both Mother 
and Brother; and that he never agreed to enlarge the Time of 
Payment, either of Principal or Intereſt; ſo that upon Non-pay- 
ment thereof, the Eſtate is become abſolute in him. 

But if the Court ſhould admit the Mortgagor to Redeem, he 
is entitled to the Money in lieu of the mortgaged Lands deſcend- 
ed on him, notwithſtanding the Will of his Mother. 

The Executors of the Lady Hatton inſiſt, that the Money 
ought to come to them, for that Hump. Gardner the elder, by his 
Deed in which Sir Tho. Hatton joined, covenanted to pay the 
Money to her, or to her Executors or Admniſtrators ; and that 
he with the other Plaintift gave the ſaid Bond to the Performance 
of that Covenant ; and therefore they inſiſted by their Counſel, 
that the ſaid Money was Part of the perſonal Eſtate of the Lady 
Hatton, and ought to return thither, and that the Defendants 
who are her Executors, ought to have the ſame to enable them to 
perform her Will, by which the Reſidue of her Eſtate after her 
2bts and Legacies are paid, is deviſed amongſt the Children 
of her Son Sir Thomas Hatton, and the Children of her Daughter 
Davis. | 
The Lord Chancellor decreed a Redemption on Payment of 
Principal, Intereſt and Coſts of this Suit to the Defendants, the Ex- 
executors of the Lady Hatton; and thereupon the other Defen- 
dant Sir Thomas Hatton ſhall reconvey to Hump. Gardner the 
elder and his Heirs, freed from all Incumbrances, &c. 


——_— — 


— — — 


John Combs, Plaintiff. 
Anthony Kingſton and others, Defendants. 


HIS Bill was, to have a Leaſe made and executed to the Plain- Where 4 


tiff of 5 Houſes in London, according to a Decree made in e * 


the Court of Judlicature, in Cliford's Inn Hall, which on the A& of Par- 
Defendant's Appeal to 7 Fridges, according to the Act for re- Nane, ani 
building of the City after the Fire, was confirmed. termined 


: PTE proper for 
their Juriſdiction, it ſhall not be impeached in « Court of: Equity, 


3 | The 
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The Defendant plcads, that 7h Giora, under whom the 
Plaintiit claims, bad an Eſtate for Lite only in the Premiſſes 
which the Plaintiff purchaſed four Years after the ire; and the 
Neverſien deſcended to the Defendant long before that Time; 
ad that the Plaintiſt's Title to rebuild is not compriſed in the 
faid Act; becauſe at the Time of the Fire, he was neither Land. 
lord, Preprietor, Tewant, Leſſee, Underienart, or Occupier of 
any the Houſes, nor had any Eſtate or Right therein before they 
were burnt, or for four Tears after; and avers that none of the 
Houſes were rebuilt at the 'Time of the Death of John Giora, 
the Ceilars and Foundations thereof being only cleanſed and rai- 
ſed as high as the Ground; and the Plaintifl forbidding the Work- 
men to proceed any farther in the Building, 

Upon arguing this Piea, it was over-ruled by the Court, be- 
cauſe the Merits of the Cauſe as to the Juriſdiction of that 
Court of Fudicature was not examinable here, having already 
been ſettled by a Decree in the proper Judicature; and this 
Court is not to interpoſe therein, but only to ſee a Leaſe execi- 

ted purſuant to that Decree, for that the Statute directs the Execu- 
tion of all Leaſes decreed by that Court, to be enforced by the 
Decree of this Court. 
And ordered an Anſwer in Chief. 


Edward nn. 8 his Wife, 
Flaintiss. 5 


Francis Page and William Blaker, and others, 
Defendants. 


A Purchaſe Tu Lands in Queſtion were call'd the Manor of Ra- 

made penden- monde. in the Pariſh of Breadwvater in Suſſex, and the 
r Caſe was thus. 

Notice of a . The Plaintiff Margaret is Sole Daughter and Heir of T hv- 

aut Kaas, nds Bland, Who was Son and Heir of George Bland deceaſed, 

* dun ho in June 163 5, having purchaſed the ſaid Manor of Aye 

Page, took a Conveyance thereof in the Names of Rezell and 

Hart in Truſt for the ſaid George Bland and his Heirs. | 

Rezell the ſurviving Truſtee by the Appointment of the ſaid 

* Thisws George Bland, convey d the Premiſſes to * John J//bitleck and 

de in Truſt E/izabeth Cooper ; this was on the 23 June Anno 18. Car. 1. 

2 and J/hithck dying, the ſaid Elizabeth married one Bayly, in 

Heis whoſe Houſe George Bland kept all his Writings; and in the 

Year 1648, there he died; ſo that Bayly and his Wife Eli. 

3 Zabetb 
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zabeth, poſſeſs d themſelves of all his ſaid Writings, and are 
both ſince Dead. 

But the ſaid Bay/y in his Life-time, by Contrivance with one 
Surman and Statham, about a Fortnight after the Death of the 
ſaid George Bland, ſet up a forged Mil, pretended to be made 
by the faid George, whereby he deviſed ſome Part of his Eſtate 
to his Son Th.mas, (the Father of the Plaintiff Margaret) but 
the greateſt Part to found and endow an Alms-houſe, with a Clauſe, 
tha: if his Son Thomas Bland ſhould not be contented therewith, 
but diſturb his Executors, then a Moiety of what he had deviſed 
to his ſaid Sou, ſhould be for the Uſe of the ſaid pretended Alms- 
houſe ; and by the ſaid pretended Will the ſaid Bayly and Surman 
were made Executors, who poſſeſſed themſelves of the Premiſſes, 
but neglected the Charity; and thereupon Thomas Bland the Son, 
not diicovering that the Will was forged, ſues the ſaid Executors 
in Chancery, in behalf of the Charity, and Bayly by his Anſwer 
diſclaimed any Intereſt to his own Uſe. 

But Bayly afterwards finding the Deed by which Reze/l had 
convey d the Premiſſes to ¶hitloch and to Elizabeth Cooper, and 
IVhithock being dead as aforeſaid; and he having married the ſaid 
Elizabeth, he waved his Title as Executor by the ſaid pretend- 
ed Will, and ſet up a Title under that Deed for himſelf, in Right 
of his Wife; and thereupon H rman the other Executor 4110 
1650, exhibited a Bill againſt him in this Court; and a Trial 
was ordered at the Bar of the Common Pleas upon this Iiſue, whe- 
ther the Conveyance to 1/hirlock and Elizabeth was in Truſt for 
the faid George Bland and his Heirs, or not; and the Jury upon 
full Evidence gave a Verdict for the Truſt, tho at a former Trial 
there was a Verdict to the contrary ; but it was againſt the Di- 
rection of the Judge, and now on a Rehearing, the Court de- 
creed Bayly and his Wife to convey the Premiſſes, and to exe- 
cute the 'T ruſt. 

But before the ſaid Decree was made, Bayly (pendente lite) 
had conveyed the Premiſſes to one Blatter, (the Defendant) and 


£1man died before any Execution of the Decree; and no Care 


was taken to revive it againſt Bayly and his J/ife. 

Thereupon Naber enters upon the Premiſſes, and receives the 
Profits, and Thomas Bland (not yet diſcovering the Fogery) ex- 
hibited another Bill againſt him, on behalf of the Charity, and 
made Bayly and his Mife, and others, Parties to the ſaid Bill, and 
Contederates. 1 5 

Blaker pleaded, that he was a Purchaſer for a valuable Conſi- 
deration paid to Bayly and his Wife without Notice of any 11- 
cmbrance ; but it appearing that the Purchaſe was made pendente 
lite, that Plea was over-ruled ; and in Eaſter-Term 17 Car. 2. a 
Decree paſſed againſt him to reconvey the Premiſſes to the ſaid 
Tho, Bland, and to deliver the * to him. . 

| t ut 
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But Blaker to evade this Decree, pretended that he had con- 
vey'd the Premiſſes, and deliverd the Writings to one Page, 
who ſet up a Title under Colour of an d dormant Entall, 
made by one of his Anceſtors, who was Owner of this Eſtate, 
and of whom Ceorge Bland purchaſed the ſame, and hath brought 
ſeveral Bills here, and Actions at Law; but never diſcovered 
his pretended Title from ZBay/y or Blaker till of late, after the 
Death of the ſaid Thomas Bland, who died about ſix Years 
ſince : And foon afterwards one Might (another of the Defen- 
dants) by Combination with the reſt, ſued out a Commiſſion of 
charitable Uſes, and obtained a Decree on the pretended Will 
of George Bland, and got into Poſſeſſion. 


But the Plaintifts having diſcovered the Forgery, put in Excep- 


tions to the ſaid Decree, and Might put in his Anſwer, and the 


Plaintiffs reply'd, and upon Hearing the Cauſe in July 1674, and 


the forged Will produced, a Trial was directed upon this lilue, 
whether the Mriting priduced was the real Will of Geo. Bland, 
and On Joy found that it was not ; and thereupon in May 1675, 
upon a farther Hearing the Decree of the Commiſſioners was re- 
verſed, and the Plaintiff reſtored to the Poſſeſſion. 

But Page having brought an Ejectment upon his pretended 
Purchaſe from Bl/aker, or upon the c Entail, the Plaintiffs 
now exhibited their Bill to be relieved againſt him, and to be 
quieted in their Poſſeſſion; and that he may convey the Premilles 
to Margaret and her Heirs, and to execute the Truſt, Gc. 

Page pleaded his Purchaſe as before, and his Title by Virtue 


of the Entail, and anſwerd that Blaber by his Order had con- 


veyed the Premiſſes to Fletcher and Hobſon and their Heirs, in 
'Truſt for him and his Heirs; and that B/aker purchaſed of Bay- 
ly and his Wife, without Notice of any Truſt, under which Pur- 
chaſe the Poſſeſſion hath been enjoy'd ; and that Hobſon, who is the 
ſurviving Traftee, ſtands entruſted for him the ſaid Page and his 
Hers. , 

The Court declared, that the Conveyances to Revell and Hart, 
and from them to Bayly and E/izabeth Cooper, were only in Truſt 
for George Bland and his Heirs, whoſe Grandchild and Heir the 
Plaintiff Margaret is; and that the ſeveral pretended Purchaſes 
by Blaker and Page, being made Pendente lite, were on purpoſe 
to defraud the Plaintiff Margaret, they being made with full No- 
tice of the Truſt ; and that the pretended Purchaſe from Bayly 
and his VWife had been made, and contrived in Reference to the 
Setting up the ſaid forged Will, and carried on by Fraud and 
Practice to the Prejudice of the Plaintiff's Inheritance, and her 
juſt Title. 

Therefore it was decreed, that Page ſhall convey, and ſhall 
cauſe Hobſon his Truſtee to convey the ſaid Manor and Premiſſes 
(by ſuch Deed as the Maſter ſhall approve) to the Plaintiff Mar- 
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garet and her Heirs, diſcharged of all Incumbrances by them, Ge. 
and that ſhe and her Heirs, and the ſaid Ede. Flemming her 
Husband, in her Right ſhall hold and enjoy the fame againſt Page, 
and all claiming under him, by Virtue of his pretended Purchaſe 
from Blaker, or by or under the Title of Bayly or bis Iife, 
or „ 00 except the pretended Title under the ſaid Deed of 
Entatt. | 

And as to that Entail, if Page ſhall not, within a Year enſu- 
ing, evi& the Plaintiff on. ſuch pretended Entail, then all the 
Writings, which he is now decreed to bring in upon Oath, ſhall be 
delivered up to the P/aintiſts, and a perpetual Injunction to quiet 
their Poſſeſſion againſt Page and his Heirs, and all claiming by, 
from or under him or them, (5c. 
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Anthony Earl of Shaftsbury, and John Tregonnell 


on the Part of Sir John Hannam, Bart. an In- 
fant, Plaintiffs. 15 


Elizabeth Hannam, Midoto, and Mother of the ſaid 
Sir John Hannam, Defendant. 


HIS Bill was brought for the Grnardianſhip of the Body, Cuardtan- 
and Lands of the ſaid Sir John Hannam, which the Lord hip of an 
Shafsbury claims as great Uncle to him; and both he and the o- 5 77 
ther Plaintiff Tregonnell likewiſe claim it by a Deed- Poll made by Father by 
Sir John Hannam the ſaid Infant's Father; and alſo that they 3 TY os 
and Anthony Lord Aſhley, and Tho. Penruddoch, Eſq; were ap- to his Mo- 
pointed by an Act of this preſent Parliament, to manage the Eſtate ther: The 
of the ſaid Infant, during his Minorit nada 


Revocation 


And that the Ear having placed im at School at Shelton near of the Deed. 
Oxford, the Lady Hannam his Mother took him from thence by 
Force, and intended to carry him beyond Sea, for preventing 
whereof he prayed a Ne exeat regnum, and that the Infant might 
be redelivered. | 8 

To which the Lady his Mother by her croſs Petition anſwered 
and alledged, that the ſole Guardianſhip of the Child belonged 
to her by the laſt Will of her Husband ; and that the Cuſtody al- 
ways remained with her, till the Earl of Shaftsbury, when he was 
Lord Chancellor, ſent a Serjeant at Arms to ſeiſe the Infant; but 
that ſhe hearing her Son was brought up in the Houſe of a Mon- 
conformiſt, where he was both hardly uſed and ill cloathed, ſhe 
went to fee him, and finding him in an ill Condition and con- 


ſumptive, ſhe brought him away without any Force, and hath 


Tt 2 taken 
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taken him into her motherly Care; and ſo juſtifies the Detaining 
him, and denied any Intention of carrying him beyond Sea ; but 
that ſhe would give any Security which could be required upon 
a ne exeat reznum, and that in the Deed by which the Plaintiff; 
claim the Guardianſhip, there was an expreſs Clauſe, that ſhe 
ſhould have the Education of the Child, which Deed was in its 
own Nature revocable ; and therefore being revoked by the laſt 
Will of her Husband, ſhe hath a good Title to the Guardianſhip ; 
The Court declared, that in this controverted Point for the Grar- 
dianſbip of the Infant, the Lady his Mother ſeem'd to have a 
great Probability of Law on her ſide; and therefore continued the 
Guardianſhip with her until ſhe ſhould be evicted thereof by due 
Courſe of Law ; and the rather becauſe there did not appear to 
be any Miſdemeanor or undue Proceeding in taking the Infant 
from School. 

But becauſe it was inſinuated by the Counſel for the Plaintiffs, 
that the Lady Hannam was a Papiſt, (which ſhe utterly denied) 
therefore unleſs ſhe would diſpoſe her ſelf to receive the Sacra- 
ment according to the Rites of the Church of England, before 
the End of the next Term, and produce a legal Certificate there- 
of, the Court would then conſider to remove the Infant into ſuch 
Hands as might ſecure his Education in the Proteſtant Religi- 
on; and farther order'd, that the ſaid Lady ſhould before Chrift- 
mas next enter into a Recogniſance in the Penalty of 1000 J. condi- 
tioned not to ſend or willingly permit the Infant to be ſent beyond 
Len, nor to be married without Leave of the Court; and that until 
Default of receiving the Sacrament as aforeſaid, and giving ſuch 
Recogniſance, the Poſſeſſion of the Infant ſhall remain with the 
Lady his Mother de bene eſſe, and ſhe protected therein againſt 
all Force and Violence. | 


— 


— 


Price Devenreux and Walter Devenreux Infants, 
by Samuel Sands, Eſq; Guardian, Plaintiffs. 


George Devenreux, Vaughan Devenreux, and Si- 
mon Thelwell, Defendants. . 


Bill by the Rthur Price, the great Granfather by the Mother's {ide of 
Iſſue in Tail, the ſaid Plaintiffs the Infants, being ſeiſed in Fee of the 


” O's Lands in the Bill of the yearly Value of 800/. had only one 


the Defen- Dalighter named Bridget Price. 

dants plead, 

that tha Plaintitfs are Baſtards ; a Trial at Law was directed upon that Point, and that the De. 

fendants pay the Plaintiff 30 /. to carry it on; but the Money not being paid, nor the Trial 

had the Plea, way over-ruled. 9 
i" 


— —— 
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Sir George Deeenreux, who was likewiſe the great Grandfa- 
ther of the ſaid Infants by the Father's fide, and the Defendant 
George Devenreuæ his Son, who was Grandfather of the ſaid In- 
fants, was ſeiſed in Fee of other Lands of the yearly Value 
of 20004. and on a Treaty of Marriage between Gerree the 


Defendant, and the ſaid Bridger, Settlements were made of 
thoſe Eſtates in Manner following. 


. The ſaid Arthur Price's Eitate was by Indenture dated in 
September 1638, and by Fine and Recovery ſettled upon himſelf 
for Life, then to his Wife for Life, then to the ſaid Groyge his 
Son in Law for Life, then to Bridger for Life, then to the firſt 
Son of the Bodies of the ſaid George and Bridget in Tail Male, 
and ſo to all other their Sons ſucceſſively. 

The Eſtate of the ſaid H George Devenreux was ſettled in the 
ſame Manner as that of the ſaid Arthur Price, (vis. ) to them and 
their Wives, and the Survivor for Life, Remainder in Tail Male 
upon the Iſſue of the Bodies of the ſaid George and Briaget. 

George had Iſſue by the ſaid Bridget, his eldeſt Son Price 
Dereureux the Father of the Plaintiffs, who was killed at Sea, 
leaving the Plaintiffs very. young, and their Grandfather George 
ſtill living. | 

Who ther the Death of his eldeſt Son Price Devenrenx as a- 
foreſaid, intending to advance Vaughan Devenreux his ſecond 
Son, and combining with the other Defendant Thelævell for that 
Purpoſe, who was a Party, and had Counterparts of the ſaid Set- 
tlements ; and to diſinherit the faid Infants, ſet on Foot other Ti- 
tles, and concealed the ſaid Settlements; and pretend that the Plain- 
tiffs are Baſtards, who ſay that they are the lawful Sons of the 
ſaid Price Devenreux, and claim the Benefit of the ſaid Settle- 
ments, and a Diſcovery thereof. | 

The Defendants in their Anſwer ſay, that they believe the 
Plaintiffs are Baſtards, and George Devenrenx by his Plea 
inſiſts, that he ought not to diſcover the Conditions of his 
Eſtate, till the Plaintiffs have proved that they are Legitimate, 

The Court ordered a Trial at Bar of the Court of Common 
91 the next Term, by a Midaleſex Fury, on this Iſſue, 

22 


Whether the Plaintiff Price Devenreux was born in lawful Trial at 


Law direct- 


Wedlock, and the Plaintiffs here to be Plaintiffs at Law ; and the ed by a ſpe- 
Defendant to name an Attorney to appear and plead ; and that an cial Jury. 


indifferent Jury might be had, the Sheriff was to attend the Pro- 
notary with the Freeholders Book, who was to nominate 48 a- 
ble and ſufficient Perſons, and each Party to ſtrike out 12, and 
the reſt to ſtand and to be of the Jury; and likewiſe each Party 
to make Uſe of the Depoſſtions already taken of ſuch Perſons 
who are dead, or not able to attend the ſaid Trial; and that the 
Defendants ſhall pay the Plaintiff 50/, by the End of the next 

4 Term, 
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Term, the better to enable the Plaintiff to proceed to the ſaid 
Trial, which Money ſhall be depoſited. in the Hands of the Plain- 
tiff's Clerk in Court. 

But the Defendants did not pay the 50 J. nor perform the ſaid 
Order ; whereupon the Plaintift applied again to the Court to have 
the Cauſe reheard, which was done, and the Court over-ruled 
the Defendant's Plea as if it had been diſproved; and ordered that 
the Defendant perfect his Anſwer upon [nrerrogatories, and that 
the ſame be brought into Court, and that the Plaintiffs be placed 
with Mr. Oakley, being nominated by the Defendant, as an in- 

different Perſon, and that he the Defendant George Devenreux 
ſhall allow them ſufficient Maintenance at his Charge, and a 
Commiſſion to take his Anſwer to the Interrogatories, Oc. 


* = 7 
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Ebſworth and Manſell, and many others, Plaintiffs. 
John Kent and ſeveral others, Defendants. 


An Agree- HE Plaintiffs lived in @/oicefter/hire, where alſo one Blithe 
3 did live, who owed them Money, and having committed 


London and ſome Act of Bankruptcy, he afterwards came to an Account with 
Country the Plaintiffs, and ſold them ſeveral Parcels of Goods in Satiſ- 


Credit 1 a 
a Ban obo faction of their Debts. 


decreedto The Defendants lived in London, to whom alſo the ſaid Blithe 
* form- was indebted, and they having employed a Perſon to diſcover 
his Eſtate in the Country, and how it had been diſpoſed, and to 


procure the ſame to be diſtributed equally amongſt all his — 
ul 


tors; it was at laſt agreed amongſt them, that the Plaintiffs ſho 

wave the Diſpoſal of the Goods to them already made by the ſaid 
Blithe, and that they ſhould have an equal Diſtribution with 
the Defendants in Proportion to their reſpective Debts; and that 
an Inventory ſhould be taken, and an equal Diſtribution made; 
and for that Purpoſe that a Commiſſion of Bankruptcy ſhould be 
taken out at London, and executed there, and all the ſaid Debts 
put in FHlotchpot. X 


Accordingly a Commiſſion was executed at London, but with- 


out giving Notice thereof to the Plaintiffs, or any Commiſſion 
ſent into the Country, to join with the others therein, in or- 


der to a perfect Diſcovery of the ſaid Blithe's Eſtate, as a- 


greed on. | . 

And afterwards the Defendants prevailed with the Cummi ſſion. 
ers in London, within a Month after the Execution of the Com- 
miſſion, to make an Aſſignment and Dividend of the ſaid Bank- 
rupt's Eſtate, contrary to the ſaid Agreement, intending thereby 

: Bac | KA 
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to exclude the Plaintifis, and now refuſe to let them come in for 
their Shares, tho they have offered to pay their Contribution-Mo- 
„ey and Proportion of the Charges of the Commi//ion ; but have 
brought Actions of Trover for the Goods ſo ſold and delivered to 
the laid Blithe. 

Jo be relieved againſt which Actions the Plaintiffs have 
brought this Bill, and that the ſaid Agreement might be perform- 
cd, and the Dioidend made amongſt the Defendants be ſet 
alide, and that the Plaintiffs may be let in to have an eqral Di- 
ſtribution with them. | 

All which Matters appearing to the Court, tho' the Defen- 
dants denied the ſaid Agreement; yet ſuch Relief was decreed as 
the Plaintiffs had pray d. 


— mem 


F 


Lt 


Allen Banks, Son and Executor of William Banks, 
Plaintiff. 


Amy Banks, Widow of the ſaid William, Defen- 
ant. 


HE Defendant having got great Part of the Eſtate of her Where a 
late Husband Milliam Banks the Teſtator, and concealing — = 
the ſame, the Plaintiff exhibited his Bill to call her to an Account, decreed to 
ſuggeſting that by the Cuſtom of the City of London, he is entitled 3 — p 
to a great Part thereof, after Debts and other Duties are dif- not in Bar. 
charged. 
The Defendant pleads, that after her ſaid Husband's Death, 
ſhe exhibited an Inventory on Oath, and ſeveral Accounts con- 
cerning his Eſtate into the Curt of Orphans, and had an Allow- Cuſtom of 
ance thereof, and a Diſcharge by the ſaid Court. Londen con 
That afterwards ſhe received more Money of the ſaid Eſtate, pbanss 
and then the Plaintiff and his Brothers Richard and John being 
of Age, ſhe on 23 April 1670, accounted with them, and paid 
to each of them his Share; and by their ſeveral Releaſes dated on 
the ſame Day, they diſcharged the Defendant of all Actions, Suit 
and Demands whatſoever relating to the ſaid Account. | 
The Court was of Opinion, that this was an iſſuable Plea, and 
not in Bar, and that the Plaintiff might reply to it, and take Iſſue 


as he ſhould be adviſed without Coffs on either ſide. 


Thomas 


Thomas Chelſam and his Wife, Plaintiffs. 


Katharine Auſtin, Widow, Thomas Auſtin her Son, 
and Anthony Smith, Son and Adminiſtrator of 
Robert Smith, Defendants. 


wry en BOUT the Year 1661, Katherine Auſtin in her own 
bing Right, and as Guardian to Thomas her Son, for a valuable 


3 ; the Conſideration, made a Leaſe of ſeveral Tenements in Hoxton in 
tered avg Middleſcx, to one Houghton for Life, and for 20 Years after, at 
granted an 50 J. per Ain. Rent. ; 

Annuity out : 

of it; the Annuity being in Arrear, the Leſſee f̃onfeſſed Judgment to the Grantee of the 
Annuity ; and the Rent being in Arrear, the Leſſor entered for a Forfeiture in Non-payment, 
and made a new Leaſe to another, when both of them had Notice of the ſaid Annuity ard 


Judgment. 
Decreed that the new Leaſe ſhould be ſet aſide, and the original Leaſe revived. 


The Leſſee enter'd, and 30 Aprilis 1662, in Conſideration of 

200/. granted an Annuity of 30/. for the Life of the J/;fe of the 

ER Plaintitt 7 hvmas Chelſam, payable quarterly, with a Clauſe of 
Diſtreſs for Non-payment, which at Lady Day 1671, being in 
Arrear 240 J. the {aid Hcughton in Hillary Term 1672, c nfeſed 
a Judgment to the Plaintifl Thomas Chelſam for 2 000 l. to ſecure 
him againſt ſeveral Bonds, in which he became bound with the ſaid 
Houghton as Surety, to the Value of 1300/7. and to ſecure ſome 
other Debts which Foughton owed him. 

In Michaelmas-Term 1673, the Plaintiff Che{ſam ſued out an 
Flegit upon the ſaid Judgment, and extended the Premiſſes, which 
were appraiſed and valued, and delivered by the Sheriff to the 
2 to hold the fame, till his ſaid Judgment ſhould be fatis- 

ed. | 

But the Defendants have ſet up ſeveral Titles, pretending the 
ſame were precedent to Houghton s Judgment given to the Plain- 
tiff, and that his Leaſe was forfeired to Katharine As ſtin fil 
Nou-payment of Rent, and that ſhe entered and was polieſiec, 
and made a new Lenſe to Smith; whereas before any ſuch Entry 
made, the Plaintiff acquainted the ſaid Katharine Auſtin with 
the ſaid Judgment and Extent, and offered to pay her all the Ar- 
rears of Rent. 

And that Smith the new Leſſee had likewiſe Norice of the ſcid 
Judgment; for before he took the ſaid Leaſe, the Plaintiff Chet 
ſam had delivered an Ejettment to him as Tenant in Poſſeſſion; 
and therefore prayeth that the original Leaſe granted to the faid 


| Houghton, may be ſet up again for the Benefit of the Plaintiff 
41 | 3 | all 


1 
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and that he may be in the ſame Condition as before the new Leaſe 
was granted. 

Houghton by his Anſwer confeſſes the Annuity granted to the 
Wife of the Plaintiff, and that he had judgment againſt him for 
2000 J. but that the Plaintiff agreed it ſhould not be uſed againſt 
him, but to prevent other Creditors: h | 

The Auſtius admit the Leaſe to be made to Honghton, and 
ſay that the Rent was in Arrear at Chriſtmas laſt 252/. 10s. o d. 
they admit likewiſe that Chelſam the Plaintiff acquainted them 
with his Annuity of 30 J. per Aunum, and that long before Ka- 
tharine Auſtin entered, ſhe acquainted him with what Rent was 
in Arrear. | 

Then they ſet forth, that upon Hnith's Paying 32 J. 105. od. 
Part of the Rent Arrear, they demiſed Part of the Premities to 
him for fortz-oue Tears, under the Rent of a Pepper-corn; and 
that upon his Payment of 1204. more, the Remainder of the ſaid 
Arrears, they demiſed to the ſaid Hnith the Reſt of the Premil- 
ſes for ninety-nine Years, if Houghton ſhould ſo long live, and 
21 Years after his Death at the Rent of 50 J. per Anuum, ex- 
_ cept on three laſt Years, for which a Pepper-corn was only to 
be paid. | 

mich confeſſes, that Ilcughton had a prior Leaſe of ſome Part 
of the Premiſſes; but that he the ſaid Houghton had granted an 
Annuity out of the ſame of 8 J. per Ann. to Francis Reddis and 
John Staines, before he granted the Aunuity of 30 l. per Ann: 
to the Plaintiff s Wife, which Annuity of 8 J. ger Ann the 
Defendant Hnith purchaſed; and alſo another Annuity of 10 J. per 
2 granted to one Coney and his Wife, and to the Survivor, 

c. 

And confeſſes the new Leaſe made to him by Katharine Au- 
an i but that he heard nothing of the Plaintiff's Aunuity till 
atel y. = RE 

The Plaintifts inſiſt by their Counſel, that Snith having Notice 
of their Annuity and Judgment before the new Leaſe was granted 
to him, that ſuch Leaſe was made on purpoſe to defeat their Ti- 
tle; and therefore he ought to account for the Rents and Profits 
ever ſince he hath been in Poſſeſſion, 8 N LATEST 

The Court being ſatisfied, that the Auſtius had Notice of the 
Plaintiffs Title before the Entry was made for Non- payment 
of Rent, and before the new Leaſe granted to Smith, decreed 
that the original Leaſe granted to Houghton for Life, and 21 Years 
after, be revived during that Term, for the Benefit of the Plaintiffs 
Chelſam and his Wife, as if it had never been forfeited; and that 
the Aruſtins execute a new Leaſe to the Plaintiits accordingly, and 
of the fame Date, Covenants and Rent the ſame, to be ſubject to 
all prior Eſtates which are to remain, and be in the ſame Condi- 
tion as before the Forfeiture or Surrender of the old Leaſe. 


Uu That 


| ſelf; her the Earl gave the Counteſs, and ſhe accepted a Bond for Pay- 


- 


— —— . 
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That the new Leaſe made by Katharine Auſtin to Smith, ſhall 
be cancelled, and he to account for all the Rent ever ſince he hath 
been in Poſſeſſion under that Leaſe; but that he ſhall enjoy ſo 
much of the Premiſles as were granted by Houghton, to ſecure the 
Payment of 8 J. Annuity to Reddts and S7aines, betore the Annui- 
ty of 30 J. granted to the Plaintiffs, Oc. 


— _— 


—_ a 


Henry Flavell, Plaintiff. 
Martha Ball, Defendant. 


Feme Covert 1 Plaintiff FHacell being poſſeſſed of the Houſe and Lands 

ger Tal pag in the Bill, by Virtue of a Leaſe for his own Life, made to 

of her Ser- him by James Earl of Suſſex, treated with the Counteſs to put in 

8 but in his Wife's Life; for which he was to give 100 J. which Money 
ruſt for her 

Husband ment thereof; but being a Feme Covert, ſhe could not take 

5 _ it in her own Name; but the Plaintiff gave Bond to the De- 

the Money fendant Pall, for the Payment of the Money in Truſt for the 

ro his Admi- Commnteſs. 

OR Sometime after the Earl died, and the Cormreſs relinquiſhed 
the Adminiſtration to Francis Lord Brudenell and his Lady, who 
was the only Siſter and Heir of the ſaid Earl, who thereby be- 
came entitled to the Money, and demanded the ſame, and the 
Plaintiff paid it to the Lord Brudenell, 

And now the Defendant and the Coamteſs of Suſſex both claim 
an Intereſt in the Money; and the Defendant denies that the 
Bond was made to her in Truſt, but it was for her own Uſe, and 

refuſeth to redeliver it up. g 1 
f red It appearing by this Caſe, that the Plaintiff's Equity lay 
oy Tan againſt the Lord Brudenell and his Lady, to whom The Mo- 
money on ney was paid, and that they were not made Parties to the Bill; 
per 3 whereupon the Court ordered, that the Plaintiff ſnould amend his 
Bill, and to make them Parties, and in the mean Time the Injun- 
ction ſhould be continued. | 
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Francis Corey, P laintiff. 
Thomas Corey, Defendant. 


C. the Father of the Plaintiff, r Years paſt, The Plain- 
entered into a Sratute of 800 J. to J. C the Father of the af relieved 
Defendant, to indemnify him againſt 400 J. for which he ſtood Exrent upon 
bound with the ſaid B. C. the Cygniſor, who afterwards paid the an old dor- 
ſaid Debt; and the Cogniſee was never damnified, nor his Heirs, rute. wa 
Executors, &c. by reaſon thereof; but yet the Defendant hath 

lately extended the Plaintiff's Lands, Gc. againſt which he brought 

this Bill to be relieved. 

The Defendant anſwers, that he believ'd the Hatute was gi- 

ven for Money lent, and as to the Length of Time in not putting 

it in Execution, he ſaid, that he found a Writing containing an 
Agreement, that the Statute ſhould not be executed in the Life- 

time of the Cogniſor ; and that the Plaintiff ſometime ſince being 

bound for the Defendant in borrowing Money, he the Defendant 

(rebus fic ſtautibus) did not dare to demand the Money due on 

the Statute till he cleared his own Debts. 

But the Court ordered the Statute to be vacated, and Satisfa- 

ion acknowledged, and that the Extent ſued out, ſhould be ſet 

aſide; and all Amerciament againſt the Sheriffs, for not returning 

the Extent diſcharged ; and a perpetual Injunction to ſtay all Pro- 

ccedings thereon. | 


Mary Keen Widow, and others, Plaintiffs. 
John Sparrow and others, Defendants. 


was mortga- 


which were mortgaged to the Plaintiff's Husband for 1 200 J. ged, but 10 
were Copybold, and never ſurrendered, ſo that for want thereof Surrender 
the Title of the Mortgagee is defettive at Law; and it appearing Sade the 
by the original Agreement, that the ſame were intended as a Se- creed a Sur- | 
curity for the Payment of the Money; the Court decreed a Sin- graf | 
render accordingly as ſoon as poſſible, and that the Plaintiff ſhould made. 
conſent after the Surrender ſo made, that the Defendant might 

redeem upon Payment of the Principal and Intereſt at any Time 


Within 7 Years. 


E appearing by this Bill, that the Lands therein mentioned, Copy hold 


Uu 2 John | 
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John Davis, Plamtiff. 
Cornelius Degelder and others, Defendants. 


| h 2 . . * * 
Al L he Cre T HE Plaintiff owing ſeveral Sums to the Defendants, and to 
cept the De- ſeveral others his Creditors, an Agreement was, made at a 


— + certain Meeting of all of them, to accept 5 4. in the Pound in full of 


cept the 5 ,. their reſpective Debts, to be ſecured by his Bond to pay 25. 64. 
in the in four Months Time, and the other Moiety in 5 Months follow- 


1 ing; and the Plaintiff alledges, that all his Creditors accepted 


Plaintiff 's ſuch Bonds, and gave the Plaintiff Releaſes; and that the Defen- 
Bond for the qant likewiſe promiſed to accept the ſaid Compoſition, but inſtead 


ſame ; and . | F : 

the Defen- thereof, hath brought his Action at Law for 100 /. being his whole 
—— Debt; and therefore the Plaintiff prayeth Relief in this Matter. 
like, but ſu d for his whole Debt; and the Plaintiff brought a Bill to be relieved, but the Bill was 


diſmiſſed, 


The Defendant inſiſts, that the Plaintiff is able to pay the whole 
Debt, and that he (the Defendant) never promis'd to take 5 f. in 
the Pound, (5c. and if he was to come into any Compoſition, it 
was to pay 55. in the Pound ready Money, and 15s. more in the 
Pound 7 Years then next following. 

The Court diſmiſſed the Bill as not proper for Relief. 


— 


— — — „ 


John Huntingdon, Clerk, and William Wells 
Gent. Executors of John Tompkins, Plaintiffs. 


Mark Howes, Defendant. 
Et econtra, 


Mark Howes, John Huntingdon, William Wells, 
and William Aſhly, Defendants. 


An Agree- NE Tomkins having made Huntingdon and Mells his Exe- 
out BY 4 cutars, in Truſt to ſell the Lands in the Bill, for the Pay- 


diſcharged, ment of his Debts, they treated with the Defendant Hozves about 
bur with ge the ſame; and by a verball Agreement it was concluded between 
erats © them, that Hozwes ſhould pay 540 J. for the Purchaſe at the 
Times, and in ſuch Proportions as in the faid Bill; and that 

Howes was immediately to pay 200/. to the Plaintiffs, for which 


they were to give Bond to repay it with Intereſt to Howes; - 


2 


2 
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that if the Bargain went on, then it was to be Part of the Pur- 
chaſe-Money, and the Bond was to be delivered up and cancel- 
led. 

Purſuant to this Agreement, Conveyances were drawn, but 
then HF#»es refuſed to proceed on Pretence of Incumbrances, 
and preſſed the Repayment of the 200 J. and Intereſt ; which the 
Plaintiffs afterwards borrowed of another Perſon, in ardet to 
pay Hozwes, and accordingly did tender it to him ſeveral Times, 
but he as often refuſed to accept it; inſiſting on his Charges. 

Since which Time the Plaintiffs fold the Lands to one 4/hby 
(the Defendant to Flores croſs Bill) for 540 J. which Howes 
underſtanding, reaſſumed his former Agreement, pretending that 
it was executed in Part by Payment of the 200/. which the Plain- 
tiffs are willing to pay back again to Howes with Intereſt, but 
he refuſes ; ſo that the Plaintifis cannot perfect their Agreement 
with Aſhby. | 

Therefore they exhibited this Bill to diſcover the Agreement 
with Howes, and whether he did revoke it, and declare he would 
not proceed in the Purchaſe ; and that he may deliver up the Bond 
of 200 J. upon Payment of the Money and Intereſt to the Time 
of the firſt Tender, Gc. | 

Hozwes by his Anſwer owns the Agreement, but denies that 
he revoked it, and affirms that he was willing to go on in the 
Purchaſe, upon clearing the Incumbrances; and that the Bond 
was taken as a Security only, in caſe Huntingdon ſhould die be- 
fore the Conveyances were executed; and that the 200 J. was 
paid as Part of the Purchaſe-Money, and that he could not ſafely 
proceed till the Incumbrances were diſcharged, and named ſome 
of the Incumbrances, and deny'd the Tender. 

And by his croſs Bill he affirms and denies the ſame Thing, 
and pray d that Mbys Purchaſe may be ſet aſide, the ſame being 
made with Notice of the former Agreement, 

But Aſhby deny'd any Notice other than the common Report 
that Hczves had bought the Lands, but that Huutingdon told him, 
that Hozwes had receded from his Agreement; whereupon A/hby 
agreed for the Purchaſe, and had paid 300 J. of the Purchaſe-Mo- 
ney, having articl'd with Huntingdon, Cc. for the Sale to him, 
and given a Bond of 1000 J. for Performance of the Articles; fo 

that he is a Purchaſer Bona fide. 

It appearing to the Court, that Howes had waved his Agree- 
ment, (it being only by Parol) and refuſed to receive his 2000. 
and that the Perſons who had any real Incumbrances offer'd to 
join in the Conveyance to him; but he declar'd that he had laid 
out his Money elſewhere to a better Advantage. 

The Court decreed, that the Agreement with him ſhould be 
diſcharged, and that he ſhould deliver up the Bond to be cancelled 


4 upon 


* 
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upon Payment of the Principal and the Intereſt, due to the Time 
of the Tender; and that Huntingdon and. Wells do perfect their 
Agreement with Abby, and Howes's Bill againſt him to ſtand diſ- 
miſled with moderate Coſts. 


— 


un.. 


5 . 


— —— —_ 4 mn 


Term. Sanct. Hill. 


30 Car. 2. Anno 1677-8, 


—— — 


—— — 


Jacob Griffith and Katharine, Executors of Abell 
Griffith, Plaintiffs. 


Arthur Bateman and Mary his Wife, Defendants. 


Plea and . HE Bill was, to have the Defendants diſcover and ac- 
1 count for the Eſtate of one James Phillips, and to 
ha WD. have the ſame applyed to ſatisfy a Debt of 600/. pre- 
or or AN tended to be due from the ſaid Phillips to the Plain- 
made Par. tiff 's Teſtator. 

ties. The Defendants plead, that they are not Executors or Admi- 


niſtrators of the ſaid James Phillips, nor ſo charged by the 
Bill ; and therefore not accountable for any of his Eſtate in caſe 
they had any in their Hands. | | 
And demur for that the Executors or Adminiſtrators of the 
ſaid James Phillips are proper Perſons with whom to conteſt 
this Debt, who may poſſibly prove that it hath been diſcharged, 
fo that if not made Parties, the Defendants may be doubly char- 
ged; and therefore demur for want of proper Parties. 
The Court allowed both the Plea and Demurrer, and that the 
Plaintifls might mend their Bill as they ſhould be adviſed, but 
without Cofts. 


Hart 


= 
by 
1 * 
_ 
. , * 
1 
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Hart, Plaintiff. 
Hergard, Defendant. 


HIS Bill was, to have an Eſtate conveyed to the Defendant, piea that he 


and mention d to be in Conſideration of 250/. but that it was a Pur- 
was made n Truft fur the Plaintif, and no Money ever paid by Sie ky 


valuable 


the Defendant, it being on Purpole to prevent other Creditors of Conſiderati- 


the Plaintiff from having any Share of the Eſtate; therefore the on, ande. 


intiff | 5 ied a Truſt 
Plaintiff prays now a Reconveyance, Gc. and the Securities de- . 


livered up, and likewife a Bond of 500 /. which the Plaintiff gave 
the Defendant for quiet Enjoyment. | 

The Defendant pleads, that he really lent the Plaintiff 2501. 
for which he gave the ſaid Bond in the Penalty of 300 J. which 
not being repaid, or any Part thereof, the Plaintiff did convey 
the Lands abſolutely to the Defendant and his Heirs, and when 
the Conveyances were exccuted, he delivered up the ſaid Bond to 
the Plaintiff, and took a new Bond from him for quiet Enjyoment 
and at the fame Time the Plaintiff gave the Defendant a Releaſe 
of all his Right, Gc. 

This being the Caſe, the Court order'd the Defendant directly 
to anſwer the Plaintiff's Bill, and Cyſts were ſaved ; and that if 
the Defendant did poſitively ſwear, that he really lent and paid to 
the Plaintiff 250 J. before he enter'd into the Bond for ſecuring 
the ſame ; and that it was all due and unpaid at the making and 


executing the Conveyance mentioned in the Plea, then the Plea 
ſhould be allowed good, 


7 —ů — — 


— "A * * —_— _— .. 


Boyce, Plaintiff. 
Lomax and his Wife, Defendants. 


THE Plaintiff exhibited his Bill to be relieved againſt a Myit of Bill to be 


Enquiry of Damages on a Judgment obtained at Law, and galege wii, 
ſuggeſted that the ſaid Writ was executed without any Notice gi- of Enquiry 


ven to him, or to his Attorney, and that the Judgment was not executed 


: 25 without No- 
fairly obtain'd, tice; the 


Defendants 
plead and demur for that the Remedy is proper at La 


The Defendants demurred, for that if any Injury was done to 
the Plaintiff, his Remedy was proper at Law. 


And 


| 
| 
| 
i 
| 
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And they plead, that they brought their Action at Law againſt 
the Plaintiff, and have fairly procceded therein to Judgment 
which they have obtained, and that the Matter. for which Com- 
plaint is now made is proper at Law; and therefore this Court 
ought not to take Conuſance thereof. 
The Court allowed both the Plea and Demurrer. 


2 


John Fith, Plaintiff. 
Hir William Courtney, Bart. Defendant. 


— HIS Bill was, to diſcover the Deeds and Writings con- 


Plea that a cerning the Lands in the Bill mention d; which the Plain- 
Jer cl 4 tiff claimed as Son and Heir of Sir John Fith, by a Deed or ſome 


deed ro Settlement made by the ſaid Sir John Fith, to the Uſe of him- 
* ſelf and the Heirs Males of his Body; and that he died without 
which the Iflue, Oc. 

Defendant | 

and his Anceſtors had quiet Enjoyment for ſixty Years, &%c. 


_—_— 1 — Y am " Re 


The Defendant pleaded, that Mary the ſole Daughter and Heir 
of the ſaid John Fith, levied a Fine, and made a Conveyance to 
the Anceſtors of the Defendant and their Heirs, under which it 
hath now been enjoy'd for 60 Year, and upwards. 

And demurs for that the Plaintiff hath not ſet forth the Time 
when any Settlement was made by Sir John Fith, under which 
he claims a Title, nor the Date thereof; nor that the Plaintiff, or 
thoſe under whom he claims, ever were in Poſſeſſion of the Pre- 
miſſes for the Space of 60 7tars before the Bill exhibited, nor 
when they were in Poſſeſſion of the Premiſſes now in Queſtion. 

The Court allowed both the Plea and the Demurrer. 


CY oY a | I wy 9 * 


R 2 | 


The Attorney General, on the behalf of the Poor of 
Aſhford in the County of Kent, Plaintiff. 


Fir Thomas Twiſden, Bart. Roger Twiſden, Eſq; 
Son and Heir of the ſaid Sir Thomas, Defendants. 


; a : ; ( 
The Plain- HIS Bill was in Nature of an Information, to be relieved as 
riff did not well againſt a Decree of Commiſſioners of charitable Uſes , 
ons 0” as to diſover the Profits of the Lands in the Bill, in order to the 


Adminiſtrators Parties; therefore ordered to amend his Bull. 
3 


Satisfaction 


o 
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Satisfaction of a Charity, being a Sum of 200/. given by the 
Will 4 Sir John Mills, dated November 9 Anno 162 5, in theſe 
Words. 

il, That if John Mills or J. D. or either of their Heirs 
ſhould enjoy the Lands (in the Bill) then ſuch Perſon ſhould in 
reſpect thereof pay for the Relief of the Poor of Aſhford in Kent 
200 J. to be employed in a Stock for their Maintenance, and to 
be haid within two Tears after they ſhould be in Poſſeſſion. 

After the Death of the ſaid Teſtator, his Son Sir ohn Mills 
ſold the Lands to Sir Thomas Twiſden, who at the Time of the 
Purchaſe, and before that 'Time, had full Notice of this Deviſe 
of 200 /. having peruſed the Will, and had a Copy thereof, which 
Notice was plainly proved. 

But the Counſel for the Defendants inſiſted, that admitting Sir nemand at- 
Tho. Twwiſden had Notice of this Charity, yet it ought not to be 3 
ſe up at this Time againſt him; for that the Plaintiffs Demand pho Wes 
thereof is after forty Years quiet Enjoyment of the Lands, and bur with 
long before he purchaſed the ſame; and it doth not appear but 3 = 
this 200/. might be paid in all that Time; and that Sir Thomas brance. 
being a Purchaſer for a valuable Conſideration, hath ſince his ſaid 
Purchaſe ſettled the Lands upon the Defendant Sir Roger Twwiſ- 
den his Son in Marriage, who hath quietly enjoyed the ſame ma- 
ny Years without any Demand; and there is no Pretence that he 
had any Notice of this Charity. 
Therefore the Plaintiffs ought not to have any Decree, and the 
rather, becauſe they ought to have made the Executors or Admi- 
niſtrators of Y John Mills Parties to this Suit, who enjoy'd the 
Premiſles ſeveral Years after the making the Will, and before the 
Defendants Purchaſe who might make it appear, if they were be- 
tore the Court, that the Money hath been paid; and ſo they of- 
tered to try it at Law, upon the Point of Nozice in the County 
where the Witneſſes were known, and who had ſworn that $7 
Tho. Twiſden had Notice of the Charity. 

But the Lord Chancellor would not direct a Trial at Law, or 

make any Decree in this Caſe, becauſe there were not proper Par- 

ties before the Court. 

Beſides the Demand now made was not in the Nature of a Reut- Difference 
Charge, which will always be chargeable on the Land, into whoſe 28 1 
Hands ſoever the ſame ſhall come; but it was of a Sum of Money a Sum in 
to be paid together and at one Time; and this Land having been #795 and 
enjoy d by ſeveral Perſons ſince the Will it doth not appear, but Charge. 
that the Money might be already paid. 

Therefore it was ordered, that the Plaintiff might be at Liberty 
to amend his Bill, and to make proper Parties, and tc bring the 


Cauſe to a Hearing again, as he ſhould be adviſed. 


Term. Hill. 230 Car. 2. Anno I 
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Ford Lord Grey, Plaintiff. 


Katharine Lady Grey, Widow of Ralph late Lord 
Grey; Ralph, Charles, Katharine, Sons and 
Daughters of the ſaid Ralph Lord Grey and Ka- 
tharine, by the ſaid Katharine their Mother and 
Guardian; Roger North, Michael Heneage, 
Andrew Haringron, John Middleton, Truſtees of 
William Lord Grey, Sir John Pelham, Sir Mi- 
chaell Heneage, and Geo. Eales Clerk, Truſtees 
of Ralph Lord Grey, Defendants, and econtra. 


2 e Illiam Ld. Grey being in his Life-time ſeiſed in Fee of the 
| ads is:the Manors of Epping and Gosfeild in Eſſex, and of ſeveral o- 


Name of his ther Lands thereabout ; and intending to ſettle the ſame to remain 
Son wirmout in his Blood and Family, did, by Leaſe and Releaſe, the one da- 


declaring a- 


ny Truſt: de- ed 31 May, and the other 1 Zane in the 24th Tear of Car. 2. 


creed this and by ie and other good Aſſurances in the Law, ſettle the 
ſhall be ta- 


ken as:n Premiſſes upon Iſnac Warren and Fames Clerke, and their Heirs, 
Advance- to the Uſes and upon the Truſts following. 
1 Nan . To the Uſe of himſelf for Life, without Impeachment of 
Truſt hall Waſte, and after his Death, the ſaid Manors of Gosfei/d and Ep- 
= 2 ping, to the Uſe of Roger North and the other 3 his Truſtees for 
3 $4 99 Tears upon Truſt, as herein after-mentioned. 
And after the Determination of the ſaid Term for Years, then 
to the Uſe of Ralph Lord Grey for Life, without Impeachment 


of Waſte; Remainder to the Ute of the ſaid J/arren and Clerk, to 


preſerve Contingent Eſtates; Remainder to the Plaintiff Ford | 


Lord Grey, without Impeachment of Waſte ; Remainder to his 


Sons in Tail, Remainder in Fee to the right Heirs of the faid 
Vm. Lord Grey. we 
The ſaid Term of 99 Years was by the ſaid Deed declared to 

be in Truſt for railing 6000/7. a- piece for the ſaid Ralph and 
Charles the Infants, and 100 J. yearly to each of them, until they 
attained the Age of 16 Years; and afterwards 200/. to each of 
them yearly, until their Ages of 21 Years, for their Education and 


Maintenance. 


Afterwards the ſaid in. Ld. Grey made his Will, and thereby 


deviſed to his Grandaughter Katharine the other Infant, 4000 ,. 
to be paid to her at 21 Years of Age, and 100/. yearly for her 
Maintenance till 21 ; and having made Ralph Ld. Grey Execu- 
tor, he ſoon after died, leaving ſufficient Aſſets to ſatisfy 0 ef 
5 Debts; 
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Debts, and alſo the ſaid Legacies with a great Overplus ; and 
aſterwards the ſaid Executor proved the Will, and poſſeſſed him- 
ſelf of the ſaid Eſtate, and by the Permiſſion of the Traftees did 
enjoy all the Lands in Eſſex, and received the Rents and Profits 
thereof, Which he ought to have employ'd towards the Diſcharge 
of the ſaid Portions. 

The ſaid Ralph Lord Grey died about June 1675, leaving 
the Plaintiff Ford Lord Grey his Son and Heir, having firſt made 
his Will, and the Defendant the Lady Katharine his Execu- 
trix, Who proved the ſame, and ought to be accountable for the 
Rents and Profits received by her 'Teſtator her Husband ; and to 
pay the ſame towards the Diſcharge of the ſaid Portions of 6000 /. 
a- piece. 

gut the Defendants pretend, that Vin. Lord Grey had no 
Power to make ſuch Settlement as aforeſaid ; becauſe the Manor 
and Lands of Gosfei/d were about twenty Years paſt, purchaſed 
in the Name of his Son Tho. Grey, who dying without Iſſue in 
the Life- time of Lord Vm. Grey his Father, the ſaid Manor de- 
ſcended to Ralph Lord Grey his Brother, who by Indenture of 
Leaſe and Releſe dated 6 and 7 Fan. 1674, conveyed the ſame 
to Sir Fo. Pelham, (and the two other 'Truſtees with him) and 
to their Heirs upon 'Fruſt, that out of the Rents and Profits, or by 
leaſing or Sale thereof, they ſhould raiſe Monies to pay all his 
Debts and ſuch Legacies as he ſhould by his Will deviſe; and 
when that was done, then his 'Truſtees ſhould ſtand ſeiſed of the 
Reſidue to the Uſe of ſuch Perſons, and for ſuch Eſtates as he 
ſhould direct by his ſaid Will, and for want of ſuch Appointment, 
then in Truſt for his Heirs; and that if more Money ſhould be 
raiſed than what would pay his Debts, then the Truſtees were 
likewiſe to pay the ſame as he by his Will ſhould appoint, and 
for want of ſuch Appointment, to his Heir, in lieu of the Inheri- 
tance, with a Power of Revocation, Cc. 

That on the ſame Day Ralph Lad. Grey made his Will, and the: e- 
by deviſed 20004. to the Defendant Katharine the Plaintiit s 
Siſter the Infant, to be added to her 4000 J. which was to be 
raiſed together with the ſaid 4000 J. out of the Manor of Gosfeild, 
he the ſaid Ralph having ſettled the ſame upon his Truſtees for 
that Purpoſe ; and likewiſe he deviſed to Ralph and Charles the 
other Infants 2000 J. a-picce, to be raiſed out of the ſaid Manor, 
and to be paid at their reſpective Ages of twenty-one Years. 

So that the Defendants now inſiſt, that the ſaid Manor is 
charged with 6000 J. Legacics by the ſaid Ralph Lord Grey, 
and with 4000/, more to the Defendant Katharine, by her ſaid 
Grandfather William Lord Grey; and that it ought not to 
come to the Plaintiff Ford Lord Grey, till the ſaid Legacies and 
his Debts are paid. 

4 ; 
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Whereas the Plaintiff inſiſts, that the ſaid Manor was purcha- 
ſed by Wm. Lord Grey with his proper Money, and that the 
Name of Tho. Grey was only uſed in Truft for the Lord Mil. 
liam Grey, who was always in Poſſeſſion, and received the Rents 
as long as he lived, as well in the Life-time of his Son 7 homas, 
as afterwards; and was abſolute Owner of the ſaid Manor and 
Lands of Gosfeild. 

But notwithſtanding the ſame, the Truſtees of Ralph Ld. Grey 
pretend they will ſell the Manor of Gosfei/4 ſo purchaſed in 
the Name of Thomas Crey as aforeſaid, and with the Monies 

ariſing by ſuch Sale, will pay his Debts and the Legacies given 
by his Will; and if ſo, then the 6000 J. a-piece given to Ralph 
and Charles the Infants by their Grandfather Vm. Lord Grey, 
will be charged on the Manor and Lands in Epping, exclulive 
of Cosfeild; whereas both the ſaid Manors were charged there- 
with by the Settlement of Villiam Lord Grey. 

But no Care hath been taken to apply the Rents and Profits 
ſubject to the ſaid Truſt ſince the Death of Vm. Lord Grey, ac- 
cording to his ſaid Settlement, but the ſame have been directed 
to other Uſes; and therefore the Plaintiff exhibited this Bill to 

be relieved. 

The Defendants by their Counſel inſiſt, that the Manor of C 
feild, purchaſed in the Name of T ho. Trey, ought not to be ſubje& 
to the Truſt created by Vin. Lord Grey; becauſe by Fine and o- 
ther Conveyances it was purchaſed in the Year 1653, for 130001. 
paid by the ſaid Thomas, and conveyed to him and his Heirs by 
the Lord Dacres, who gave the ſaid T ho. Grey a Receipt for 

the Money; ſo that the Manor of Cosfei/d became the particular 
Inheritance of the ſaid Tho. Grey, there being no Truft declared 
in any of the Conveyances ; and that all the Courts of the ſaid 
Manor have ever ſince been kept in his Name. os 

The croſs Bill brought by thoſe who were Defendants to the 
Bill of Ford Lord Grey, and his Anſwer being to the ſame Pur- 
poſe as his Bill; upon the whole Matter the Point left for the De- 
termination of the Court was ſingly thus: 

1715 Whether the Purchaſe of the Manor of Gosfei/d by the Ld. 
illiam Grey in the Name of his Sn. T ho. Grey was a Truft for 
the Father, or an Aadrancement for his Son. 

'The Court declared, that it was a Preferment for the Son, and 
not a Truſt ; becauſe between Father and Son, the Bon 1.8 
ſufficient Conſideration to raiſe an Uſe to the Jon; therefore 
this differs from the Caſe where a Purchaſe is made in the Name 
of a Stranger; for in all Caſes whatſoever where a Truf# ſhall 
be between the Father and Son, contrary to the Conſideration and 
Operation of Law; the Tame ought to appear upon very plain and 
coherent and binding Evidence; and not by any Argument or 


Inference from the Father's continuing in Poſſeſſion, and r 
the 
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the Profits, which ſometimes the Son may not in good Man- 
ners contradict, eſpecially where he is advanced but in Part; and 
if ſuch Inference ſhall not be made by the Father's Perception of 
Profits, it ſhall never be made from any Words between them in 
common Diſcourſe ; for in thoſe there may be great Variety, and 
ſometimes apparent Contradictions. | | 

Therefore where the Proof is not clear and manifeſt, this 
Court ought to follow the Law, and 'tis very ſafe ſo to do. 

Now where there is no clear Proof of any Truſt between the [FF / 
Father and Son, the Law will never imply a Truft, becauſe the 
natural Conſideration of Blood; and the Obligation which lies on 
the Father in Conſcience to provide for his Son, are predomi- 
nant, and muſt over-rule all manner of Implications. 

And herein the Law of Truſts doth (as it ought to do) agree 
with the Law of Uſes before the Statute of H. 8. and therefore 
if before that Statute, the Father had made a Feoffment to a 
Stranger without any Conſideration, the Law raiſed an Uſe by 
Implication to himſelf; but if he made a Feoffment to his Son, 
no Uſe did ariſe to the Father by Implication ; becauſe the Blood, 
which is a ſufficient Conſideration, did fix and ſettle the Eſtate 
in the Son. 

In the principal Caſe it did not appear, that there was any pro- 
bable or reaſonable Motive for the ſaid Milliam Lord Grey to 
create any ſuch Truſt ; and therefore the Court ought not to 
ſuppoſe or imply a Truſt between Father and don againſt the 
Preſumptions of Law, Nature or Conſcience ; and the rather be- 
cauſe this Court in the Determination of Truſts hath always a- 
greed with the Reaſons of the Law in the Limitations of 
Uſes; for as Land cannot aſcend at Common Law, ſo ought not 
a Truſt in Equity. | | 

Tis true where a Son is married in the Life-time of his Father, & 
and by him fully advanced, and in a Manner emancipated, there 
a Purchaſe by the Father, and in the Name of his Son, may be a 
Truſt for the Father, as much as if it had been in the Name of a 
Stranger; becauſe in that Caſe all Preſumptions or Obligations of 
Advancement ceaſe. | | 

But where the Son is not advanced, or but advanced or eman- _ 
cipated in Part, in ſuch caſe there is no Room tor any Conſtructi- 
on of a Truſt by Implication ; and without clear Proofs to the 
contrary, it ought to be taken as an Advancement of the Son; 
and therefore in the whole Matter, and upon Conſideration of 
the Nature of this Caſe, and of the Family at that 'Time when 
this Purchaſe was made, and that there were no Debts, but the Lg. 

Wm. Grey in great Splendor, and not under the Calamity of the 
rebellious Times, or any other Obligation to create a Truſt for 
Protection or Shelter; 


4 


4 * 
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And 
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And ſince, upon Search of Precedents of this Court, the Opinion 
hath been uniform in Parallel Caſes; the Court did declare, 
that the Purchaſe of the Manor of Gosfei/d by the Lord William 
Crey, in the Name of his Son Thomas Grey, was and mult be ta- 
ken as an Advancement, and for the yearly Benefit of his ſaid 
Son, and without any Manner of Truft for his Father; and that 
the Truſt upon both the Settlements of Villiam Lord Grey 
and Ralph Lord Grey, ought to be executed according to thoſe 
Settlements; and it was decreed, that the ſame ſhould be execute 
accordingly. | 

And that the ſaid Manor of Gocfeild, and all other Lands and 
Tenements purchaſed therewith, in the Name of Themas Grey, 
be and are hereby abſolutely diſcharged from both the ſaid Sums 
of 6000 J. charged by the Settlement of Vm. Lord Grey, to be 
raiſed for Ralph and Charles Grey the Infants, the ſame being 
in no ſort liable thereunto. | 

But that the Rents and Profits of the other Lands in Gosfeild 
not purchaſed in the Name of Thomas Grey, and alſo the Rents 
and Profits of the Manor of Epping, receiv'd ſince the Death of 
Um. Lord Grey, are hereby decreed to ſtand charged with the 
Payment of both the ſaid Sums of 6000 J. until the ſame be fully 
ſatisfied in Manner following. 

ſ. The Lady Katharine ſhall account for what ſhe hath re- 
ceived as Executrix to her Husband the ſaid Ralph Lord Grey; 
and that ſhe and the ſaid Ford Lord Grey ſhall account for what 
they have reſpectively received, ſince the Death of Vin. Ld. rey, 
out of the Manors and Lands ſubje& to the Truft for raiſing both 
the ſaid Sums of 6000 J. and that the ſame be paid and applyed 
accordingly. 5 

And that the Manor of Cosfei/d, and the Lands therewith 
purchaſed in the Name of Thomas Grey, ought to bear and ſatiſ- 
fy the ſeveral Legacies of 2000/. a-piece deviſed to Ralph and 
Charles Grey, and of the 4000 J. and 2000 J. to Mrs. Katharine 
Grey, and decreed the ſame accordingly. 

As to the Debts of Ralph Ld. Grey, though it was ſtrongly 
urged by the Counſel of the Lady Katharine, that it was the 
Intention of her Husband the ſaid Ralph Lord Grey, that ſhe 
ſhould enjoy all his perſonal Eſtate diſcharged of all Debts, as 
well as of the ſaid Legacies ; the Court declared, that the perſo- 

Where nal Eſtate ſhall be always applyed to the Payment of both. 

Debts and And that if at any Time the Debts and Legacies are charged 
Legacies are on Lands, yet even in that Caſe the perſonal Eſtate ought to come 
on 1 in Aid to eaſe the Lands, unleſs there is an expreſs Clauſe in the 
the 2 Will to exempt it; which not being in this Caſe, though it may 
Eftare al be probable that the Husband might ſo intend, yet the Court did 
Eaſe of the not think fit by any Conſtruction or Implication to exempt the 
Lands, if not perſonal Eſtate from the Payment of the Debts, which nothing 


particularly 


exempted, but expreſs Words ought to exempt. mY There- 
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Therefore it was decreed, that the perſonal Eſtate of the ſaid 
Ralph Lord Grey the Teſtator, ſhall in the firſt Place be ap- 
plycd to the Payment of his Debts, as far as it will go, and ſhall 
come in Eaſe of the ſaid Manor of Gosfei/d ; and that the ſeve- 
ral Truſtees execute their ſeveral Truſts according to the re- 
ſpective Settlements, &c. 


— 


William Hodges and others, Plaintiffs. 


Sir Robert Worſley an Infant, by the Lady Mary 
his Mother and Guardian, and the ſaid Lady 
Mary Worſley, Defendants. 


IR Rob. NMorſley the Father being ſeiſed in Fee of the Lands Contras 
in the Bill, with Power to make Leaſes for twenty-one Years, made with 


2 

or 3 Lives, and to grant Copies of Copyhold Eſtates for three _ ag wo 
or tour Lives, or for any Number of Years to determine on executed by 
three or four Lives, in Poſſeſſion or Reverſion, did contract with 983 
the Plaintifls to grant them ſeveral Eſtates in the ſaid Lands; and the Farber 
in Purſuance thereof, the Plaintiffs paid ſeveral Sums towards their died before 
Fines, but before they perfected the ſame, Sr Robert Morſey fefted 125 
died; and now the Plaintiffs exhibit their Bill againſt the Wi- Son vas de- 
dow, and againſt the Infant, Son and Heir of the ſaid Robert — 4 5 
Ii er/iep, that the ſaid contract may be made good; and that tha 


Infant may confirm the ſame when of Age. 
It was decreed accordingly. 


Term. 


Termino Paſchæ. 
30 Car. 2. Anno 1678. 


Mary Heupert, alias Hoopert, Widow, Plaintiff. 
John Benn, Defendant. 


The Defen- IR George Kennett the Plaintiff's Father, by Indenture 
COT r 29> dated 7 Jac. together with Joan the Mother of the ſaid 
lieved a- . 8 x R 

int an Sir George, and Thomas Kennett his Brother, in Conſide- 


old Claim of ration of the Marriage of George Kennet with Elizabeth 
2 after Hui th, (Who was the Plaintiff's Mother,) did convey the Lands 
bears in the Bill to certain Feoffees in Truſt, and to the Uſe of the faid 
Cee lor Life, then to Elizabeth for Life, Remainder to the 
Heirs Males of their Bodies; and for Default of ſuch Iflue to the 
right Heirs of George, who at the ſame Time acknowledged 72o 
Statutes, one of 20001. to the ſaid Foan, and the other of 
5 600 J. to Chriſtopher Stacy, who afterwards married the ſaid 
on. | 

George Kennett on 20 Novemb. 9 Fac. by Deed enrolled, did 
bargain an@ſell the Lands in the Bill, Gc. lying and being in the 
Parith of Honely, to Sir Robert Heath and one Sheares, and their 
Heirs, in 'Truſt for mon Chambers, Gent. who in Purſuance of 
the ſaid Truſt, did afterwards enter into Articles, 11 Fac. with 
the ſaid George Kennett, that in Conſideration of ſuch Convey- 
ance by Bargain and Sale as aforeſaid, he the ſaid Simon would 
undertake to pay 4410 /. for the ſaid George Kennett, Part where- 
| of, (SZ.) 8100. he would pay to the ſaid George Kennett bim- 
os was ſelf; and the other Part, (æis.) * 2000/. to the ſaid Joan, and 

the wo Sr. 1609 /. to the ſaid Chriſt-pher STACY. 
utes. But inſtead of paying the ſame, or any Part thereof, the Ha- 
tires were both extended, and the Cogniſees entered, and by 
Perception of Profits and Sale of Timber, had received above 
1000/. and therefore the Plaintiff, who is the only Daughter and 
Heir of the ſaid George Kennett, exhibited this Bill to be reſtored 
and ſettled in the Enjoyment of the ſaid Lands ſo fold to Sir Rob. 
Ilcatl, in Truſt for Chambers as aforeſaid, alledging that there 
5 never 
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never was any valuable Conſideration paid, or proved to be paid, 
for the Purchaſe thereof by the ſaid Chambers. 
To which the Defendant pleads and demurs. 
And for Plea faith, as to what the Plaintiff demands as Heir of 
George Kennett, that the ſaid Deed enrolled, dated 9 Zac. was 
made by him in Conſideration of * 360 J. being therein wention- * . 
ed as the Purchaſe-Money, and other Conveyances, and ſeveral get 2 
Fines with Proclamations were levied by the faid George and bis ww. 
I[ife, of all the purchaſed Lands which the Detendant avers 
proxy the Lands the ſaid George had in the Pariſh of 
Honely. 
That the laſt of theſe Fines was levied in the 187 Tear of 
King Fames, Anno 1620, being nine Tears after the Purchaſe, 
and ſeven Tears after the Articles of Agreement upon which the 
Plaintiff now claims 810 J. being the Remainder of 44101. of the 
Purchaſe-Money. | 
And as to her Claim of that 810/. or any other Money, by 
Virtue of the faid Articles, 11 Zac. or otherwiſe, the Defendant 
pleads an Account in the Year 1618, under the ſaid George Ke:.- 
net's Hand, whereby it appears, that the ſaid Chambers had paid 
to and for the ſaid Gerrge Kennett more than 4410 J. which was 
more than the Value of his Lands in the faid Pariſh, out of 
which Lands the Purchaſer had nevertheleſs been kept about 57 
Tears by the ſaid Extents on the ſaid Statutes; and therefore 
the Defendant pleads, that it ought however to be preſumed, that all 
the Purchaſe-Money was paid, otherwiſe the ſaid George and his 
Jlife would not have levied the ſaid laſt Fjze 7 Tears after the 
Articles, nor would have forbore to demand or ſue for the ſam: 
for above 60 Tears paſt; and that the faid Plaintiff by her Bill, 


doth not entitle her ſelf to this 810/. either as Executrix or- The Plain 


Adminiſtratrix to George her Father, nor chargeth the Defen- tiff made 


fendant ſo to be, as in Deed he is not either Heir, Exccutor or 3 


Adminiſtrator of the ſaid Chambers. | or Admini- 


ſtrator, nor 


ſued the Defendant as Executor, &zc. 


The Court was of Opinion, that the Payment of the ſaid Pur- 
chaſe-Money, and particularly of the ſaid 810 /. ought not now 
to be drawn into Queſtion ſo long after the Conveyance and 


Fines levied ; therefore the Plea and Demurrer were allowed, and 
the Bill diſmiſſed. | px 


V y 0 Robert 


1 
1 
ö 
| 
in 
| 
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Robert Gibbons an Infant, by Robert Gibbons his 
Father, and John Hurle his next Friends, Plain- 


if 


Jonn Moulton and Mary his Wife, Defendants. 


Deviſe of a 2 Shore being poſſeſſed of the Lands in the Bill for a 
heres Aa Term of Years, determinable upon the Life of Anne Betts, 
man, to deviſed to his Niece Margaret Gibbons, (Mother of the Plaintiff 
grant an An- the Infant) an Annuity of 45 J. for her Life, to be iſſuing out 
putty ; after- of the ſaid Lands, if Anne Betts ſhould ſo long live; and that if 


wards ſhe 


married; the ſaid Margaret ſhould die living the ſaid Anne Betts, then the 
this did not ſaid Teſtator gave the ſaid Margaret Power before her Death, 


deveſt her of ; . 
that Power, 70 grant an Annuity to any Perſon ſhe ſhould nominate, and to 


and lodge it charge the ſame on the ſaid Lands, out of which the 45 J. was if- 
ban Sat ſuing, the ſame to continue to, ſuch Perſon during the Life of the 


band, Ec. : , . 
2 5 ſaid Anne Betts ; and ſoon after the ſaid Teſtator died, leaving 


24 gps 
14%; Geo. Moulton his Executor. 
Margaret Gibbons the Plaintiffs Mother enjoyed this 45 l. 
ſeveral Years; and in Jan. 1666, ſhe by a nuncupative Will de- 
viſed 20/. Annuity to the Plaintiff her Son, and ſoon after ſhe 
died; and then Rob. Gibbons her Husband, and the Plaintiff 's Fa- 
ther, took out Adminiſtration to the ſaid Margaret ; and after- 
wards the Executor of the ſaid Teſtator Oſinond paid ſome Part 
of the ſaid Annuity to the ſaid Adminiſtrator , but ſometime at- 
ter the ſaid Executor died, leaving Mary his Widow Execu- 
trix. 

The ſaid Mary afterwards married John Moulton, but they re- 
fuſe to pay this Annuity of 20l. per Ann. to the Plaintiff, pre- 
tending he hath no Right to it; and that he being an Infan, 
cannot give a Diſcharge, if he had a Right; though he hath offer- 
ed by his Guardian to indemnify them upon Payment of the Ar- 
rears. 

And now they pretend, that they do not know that Margaret 
the Plaintiff's Mother made any Appointment of the ſaid 20 /. per 
Ann. or if ſhe did, that ſhe had any Power ſo to do; becauſe af- 
ter ſhe had ſuch Power by the Will of her Uncle Oſmond, ſhe 
married the Plaintiff's Father, and thereby deveſted her ſelf of that 
Power and Appointment; and that by her Death, that Intereſt 
which ſhe had is now veſted in;her Husband, who ſurvived, and who 
hath taken out Adminiſtration to her, to whom the Defendants do 
admit they have paid the ſame for ſometime, but now deny Aſſets 
of her former Husband Geo. Moulton to pay the ſaid Arrears. 


EA 
But 
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But the Plaintiff by his Counſel inſiſted, that Margaret, by the 
Will of her Uncle Oſmond, had a plain and clear Porver of No- 
mination, and to appoint any Perſon to have the ſaid 20 L per 
Aunum, during the Life of Anne Betts who is ſtill living. 

Now this Power being ſolely veſted in the ſaid Margaret, ope- 
rates no farther than for her to nominate the Perſon who ſhall 
take, and doth not in any ſort charge the Lands by Virtue of any 
Intereſt ariſing from her; but that is done by the Will of Oyinond 
Shore the Teſtator ; and therefore the Plaintiff, who was nomina- 
ted by her, hath a good Title to receive, and not the Admini- 
ſtrator of Margaret, who had no Intereſt in the Lands; and by 
Conſequence he could have none as Adminiſtrator to her. 

The Court was of this Opinion, and therefore decreed the 
Payment of the 20/. per Ann. and the Arrears to the Infant, during 
the Life of Anne Betts; and the Maſter to aſcertain the ſame 
with Damages, and the Adminiſtrator ſhall give the Deſendants 


a Releaſe, Oc. 


6 


Philip Earl of Pembroke, John Es Francis 
Winnington, Eſq; Herbert Saladin, Stephen 
Liddiard, and William Sadler, Plarntiffs. 


Charles Farl of Middleſex, Thomas Hawles, John 
Wildman, William Aſhton and others, Defen- 
dants. 


KR James being ſeiſed, in the Right of the Durchy of Lau- he Amen; 

& caſter of the Manor and Chaſe of Azborn in }Wilthhire ; ment of a 

and of a Free Warren of Conies extending over the Chaſe, did by =" af 

Indenture dated 10 Fan. 14 Fac. grant to Sir Francis Bacon, the Grant of 

and Sir Thomas Trevor, amongſt other Things, his Manors, Fo- ins 

reſts, Parks, Warrens, Farms, Lands, Gc. of and in Az2born fame, ought 

for 99 Tears, in Truſt for the then Prince of I ales. one to be as 
The Premiſes deſcended on the ſaid Prince, then King Charles ar e 

the Firſt, who Anno 3. of his Reign granted the ſaid Manor 

and free Warren of Azwborn, extending over the Chaſe, to the 

Mayor and Citizens of London, to ſatisfy a Debt due to them, 

excepting the Chaſe of Deer, (being a diſtin& Franchiſe from the 

free Warren) which free Warren was before that Time leaſed 

out by the King, and his Progenitors at the yearly Rent of 44 /. 

per Ann. and was at that Time in Leaſe to Vm. Earl of Pem- 

brcke ; and the Chaſe of Deer in that very Leaſe reſerved to the 


Yy 2 King, 
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King, and of which ſaid Chaſe of Deer the ſaid Earl Mil. 
liam and his Heirs were Rangers. 

And in further Satisfaction of the Debt due to the City, and 
in Purſuance of a Contract made by the ſaid King Charles I. to 
ſatisfy the ſame, he 13 May Auno 4. of his Reign, by a Warrant 
under his Privy Seal, did direct the ſaid Sir T ho. Trevor, who 
was the ſurviving Truſtee, to convey the ſaid Manor and free Mar- 
ren to Milliams and Mitchell, and other Truſtees for the ſaid Ci- 
ty with ſuch Exception as aforeſaid. _ | 

Accordingly by Indenture 20 June 4 Car. the ſaid Sir Tho. 
mas Trevor aſſigned to the ſaid Milliams, Gc. the Manor of 

* This doth Azwborn, (excepting the * Chaſe, and the Liberties thereunto be- 
the PE longing, and all Warrens and Parks,)tor the Remainder of the 
Warren, ſaid Term of 99 Zears, in as full and ample Manner as the ſame 
| were granted to him the ſaid Sir Tho. Trevor, Oc. 
The Inheri- And afterwards 9 Sept. following, the King himſelf * granted 
mary er (hy: the Reverſion and Inheritance of the Manor of Azzborn, and free 
granted. Marren of Conies, (excepting the Chaſe to the Warren belonging) 
to one Ditehfeild and other Truſtees for the City. 

So that tho' all J/arrens were excepted in the Aſſignment of 
the Term to Williams ; yet by this ſubſequent Grant of the King 
of the Neceiſion and Inheritance, the free Warren was granted, 
and the Chaſe only excepted; for which Reaſon it muſt be intend- 
ed, that the A{ignment of the Term ought to, have been as large 
as the Grant ot the Inheritance, and that both the Term and the 
T:;heritance of the free Narren ought to be granted to the Citj- 
Truſtees. 

Anno 1631, 10 May, the City-Truſtees by the Direction of the 
Mayor and Commonalty of the City, in Conſideration of 3865 /. 
paid to them by the Grandfather of the preſent Earl of Pem- 
broke, aſſigned the faid free Warren to Sir Ben. Rudyard, and Sir 
Rob. Pye, in Truſt for the ſaid Earl the Grandfather, for the 
Reſidue of the ſaid Term of 99 Years; and the other Truſtees of 
the Inheritance of the ſaid free Warren in Truſt for the City, did 
by the like Direction convey the Reverſion and Inheritance there- 
of to the Earl the Grandfather and his Heirs, who have enjoyed 
the ſame ever ſince, till lately. 47 

That the faid free Narren hath been ſettled in Tail by ſome 
of the Earl's Anceſtors, and the Entail barred by his Father, who 
deviſed it to Tregonnell, for the Payment of his Debts ; and then 
to ſettle it in Tail to the Plaintiff the preſent Ear; and the Inte- 
reſt of the Reſidue of the Term for 99 Years, was aſſigned to 
Saladin to attend the Inheritance. | | 

That the Defendant Hazwles being a Servant to the Earl's Fa- 
ther, and peruſing his Deeds, and intending to make ſome Ad- 
vantage to himſelf, for that the free II arren was excepted in the 


gument of the Term of 99 Years, made by Sir Tho. Treo * 
/ — 


- 


— 8 * 
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Malliams and other the City-Truſtees, he the ſaid Hazwles and 
the Defendant Milaman, articled with the Defendant the Earl of 
Midaleſex, to pay him a conſiderable Sum of Money, if he would 
beg the ſaid free Warren of the King, and procure a Grant there- 
of to himſelf. 

| Whereupon the ſaid E. of Middleſex, 20 March Anno 24. Car. 
2. procured a Privy Seal, directing Sir Thomas Trevor, Execu- 
tor of Sir Thomas the ſurviving Truſtee, to aſſign the ſaid free 
Varren to one Shervin and others, for the Reſidue of the ſaid 
Term in Truſt for the King, which was done accordingly ; and 
afterwards the King and Sherwin, c. aſſigned it to the 2 of 
Middleſex, who in Eafter-Term following, Anno 24. Car. 2. 
brought an Eje&ment in the Name of Ashton his Leſſee, which 
was delivered by Lydyard and Sadler the Tenants in Poſſeſſion of 
the free Warren. | 

'The then Earl of Pembroke became Defendant, and ſoon after 
died; whereupon his Executors Tregonnel/ and others became 
Defendants; and upon the Trial, a ſpecial Verdict was found up- 
on the Exception of the free Warren in the Aſſignment made by 
Sir Thomas Trevor to Williams and others; but neither the ori- 
ginal Contract made between the King and the City, nor the 
Warrant under the Privy Seal directing that Contract, nor the 
Grant of the Inheritance, were then produced, by which it would 
have appeared, that only the Chaſe of Deer was intended to be 
excepted. | 

It was argued, that the Exception of the Chaſe in the Aſign- 
ment made to Milliams, ought not to except the free Warren, 
that being a Franchiſe of a lower Nature; and therefore the Re- 
ſidue of the ſaid Term of and in the free Warren ought to have 
been aſſigned to Williams as not excepted ; and the rather, becauſe 
the Inheritance of the free Warren hath been conveyed by a ſub- 
ſequent Grant, and enjoyed under that Grant by the Anceſtors of 
the preſent Earl of Pembroke, for near fifty Years; and the Fee- 
Farm Rent of 401. per Ann. for the ſame, conſtantly paid to the 
Crown, | 

Therefore if contrary to the original Agreement between King 
Car. 1. and the City, it ſhall be included within the Exception of 
the Chaſe in the Aſſignment made to Williams and others the Ci- 
ty-Truſtees ; the Defe& of that Aſſignment ought to be ſupplyed 
in Equity, eſpecially ſince the Defendant had full Notice of ſuch 
Aſſignment, and had obtained a Title fiom the King by Surprize 
and Miſinformation. 

This being the Caſe of the Plaintiff, and what was argued in 
his behalf, the Defendants corſefſed in their Anſwer, and it was 
inſiſted for them, that Sir Thomas Trevor the Executor of the 
ſurviving Truſtee of K7:g Car. 1. did aſſign all his Intereſt of the 
Term of Years in the ſaid free Warren, to the aforeſaid Sher- 

2 | N win 
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win, in Truſt for King Car. 2. without any Reſervation of 
Rent. | 

That the King and the ſaid Sherwin afterwards aſſigned it to 
the Earl of Middleſex, who gave Orders for the Ejectment to try 
the Title, and what Intereſt he had in the ſaid free Warren, which 
ſtill reſts in him. 

Haw les confeſſeth, that he agreed with the preſent Earls Fa. 
ther, in the Year 1654, for a Leaſe for three Lives in the ſaid 
free Warren, tor which he was to pay one thouſand Pounds Fine, 
and the antient Rent of the Crown, (iz.) 44 /. every Year. 

That in Purſuance of that Agreement, he enjoyed the ſaid free 
Warren for ſome Years, and paid the Rent, and 150/. Part of 
the ſaid Fine of 1000 J. but before he had any Leaſe from the ſaid 
Earl, he the ſaid Hawles transferred the Benefit of his ſaid A- 
greement and Contract to Zohn Norden, for the clear Profit of 
500/. which he was to pay the ſaid Hazwles. - | 
That the ſaid Norden held the ſaid Free Warren, and took a 
1 Leaſe thereof purſuant to the ſaid Agreement, which Leaſe was 
= granted to him by the ſaid Earl, to whom he (the ſaid Norden) 
— 6 paid the Reſidue of the ſaid Fine of 10001. 

| That he the ſaid Halen ſued the aforeſaid Norden for the ſaid 
50ol. aud having expended ſeveral Sums in Suits about the ſaid 
free Warren, he at laſt obtained a Decree of this Court againſt 
Norden for 3000 l. but beſore the ſame was paid Norden died, and 
his Executor being in Treaty with Hazw/es to aſſign the Leaſe to 
him the ſaid Hazw/es, towards Satisfaction of the ſaid 3000 J. he 
was deceived by the Plaintiff Saladin, who had an Intereſt in the 
faid free Warren by an Aſſignment from Sir Robert Pye, to attend 
the Inheritance; whereas the Leaſe to Norden ought to be made 
good in Equity. | 

But the Court declared there was an apparent Equity for the 
Plaintiff the preſent Earl of Pembroke; it appearing that the 
City had contracted with the King, and paid for the free Warren, 
and that the Reverſion and Inheritance thereof was expreſly grant- 
ed to the City-Truſtees; and that Sir Thomas Treror and the 
King's Truſtees had not done well in not aſſigning the Reſidue of 
the J erm to the City-Truſtees; for that ſuch Aſſignment ought to 
have been as large as the Grant of the Reverſion and Inberitance 
to the other Truſtees. 

However as that Term was to attend the Inheritance whilſt it 
was in the late King ; ſo it ought ſtill to wait on the Inheritance, 
and be attracted by it in the Hands of the Purchaſer under the 
King, and] of the Defendant the Earl of Middleſex, deri- 
ving his Title to the Reſidue of the Term under the King and his 
Tee. | 


i 


There- | 


W 


* 
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Therefore it was decreed, that the Earl of Middleſex, and 
all claiming under him, ſhall aſſign the Remainder of the ſaid 
ferm of 99 Years, of and in the ſaid free Warren to the Plain- 
tiff the preſent Earl of Pembroke, or to ſuch Perſon as he 
thall appoint, and that the ſaid Term ſhall attend the Inheri- 
tance. | 

And that ſo much of the Chaſe over which the Varren ſtock d 
with Conzes, at the Time of Aſſignment of the Term to Williams, 
and to the great Uncle of the Plaintiff, and which was within the 
original Leaſe, and held and enjoyed by Virtue thereof, ſhall be 
taken to be the free Warren for which the City contracted, and 
which was granted by the King to their Truſtees ; and which the 
Defendant the Earl of Middleſex is hereby decreed to aſſign, to 
be held by the Plaintiff the preſent Earl of Pembroke againſt him, 
and all claiming under him. 

The Maſter to ſettle the Aſſignment, if the Parties diſagree, 
and the Bill exhibited by Hazwles to be diſmiſſed with Cyſts. 


—_— 


— _— 


Martha Corſellis, Midoto, Nicholas Corſellis an In- 


fant, and Jacob Corſellis, Plaintiffs. 
John Corſellis and others, Defendants. 


TY Defendant by Inſinuation with the Plaintiff's Father, who Money due 
died on the 1675 of Oct. Anno 26. Car. 2.contrived a Will 9? * . 
by which the Defendant was made ſole Executor; and but 105. Sf ehe per- 
deviſed to the Plaintiff Martha, to bar her of any Claim to her ſonal Rowe; 
Husband's perſonal Eſtate ; and that in caſe ſhe died without Iſ- 3 14 
ſue, all his Lands ſhould come to the Defendant and his Heirs ; Lands to 
and that the Defendant ſhould have the Guardianſhip of the Plain- pay Pebts. 
tiff Nicholas the Infant. Ba 

All which being ſet forth in a former Bill, John the Defen- 
dant pleaded the ſaid pretended Will, and infiſted upon it. 

Afterwards the Plaintiffs diſcovering ſeveral new Matters by 
which it appeared that the ſaid Teſtator intended to give all his 
Eſtate both real and perſonal to Nicholas his Son the ſaid Infant; 
but that by the Contrivance of the Defendant, or Negligence of 
3 Writer, the perſonal Eſtate was not ſo much as mentioned in 
the Will. 

And that the Teſtator having borrowed 2000 J. of Sir Milliam 
Peake, immediately lent 500 J. Part of that Money to the Defen- 
fant, but mortgaged his own Lands in Eſſex to ſecure the Repay- 
ment of the ſaid 2000 J. to the Mortgagee; and afterwards the 


Detendant mortgaged his Lands in Bentley to the Teſtator, to ſe- 
Cure 
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cure the Repayment of <c00/. but now pretends that no Part ot 
the perſonal Eftate ought to he applyed for the Payment of the 
Teltator's Debts; becauſe the Payment is charged on the real E. 
ſtate, which ought therefore to bear the Burthen ; and that the 
perſonal Eſtate is devolved on him as Executor, who as pretend. 
ed Guardian of the Infant hath entered on the ren Eſtate, being 
about 100/. per Ann. and hath received the Profits, Oc. 

Therefore the Plaintiffs have exhibited their Bill to diſcover the 
perſonal Eſtate, and the Prohts received of the real Eſtate, and that 
the ſame may be ſecured for the Benefit of the Infant and his Mo- 
ther the Plaintiffs, after the Mortgage is diſcharged. 

The Defendant inſiſts, that the Validity of the Will hath been 
tried at Law, and a Verdict found for the Will; and that by Vir- 
tue thereof, he is entitled to the perſonal Eſtate as Executor to 
Nicholas, free from any Truſt either expreſſed or implied, and 
that the Teſtator, before he made his Will, declared, that the 
Defendant ſhould have his perſonal Eſtate, and that the 2000 % 
ſhould be paid out of his Lands mortgaged to Sir Vm. Peah, 

He denies that any Part of the 2000/7. was lent to him as fug- 
geſted by the Bill, but that the Teſtator at his Death was indebt- 
ed to him in 460 J. and that about Zune 1664, the Defendant 
had Occaſion to go beyond Sea; and there being a great Kindneſs 
between the Teſtator and this Defendant who was his Brother's 
Son, and had been his Agent in great Part of his Buſineſs; the 
Teſtator promiſed, that if the Defendant ſurvived, he ſhould be the 
better for his Eſtate; and to balance that Promiſe, the Defen- 
dant made the ſaid Deed for 500/. as an Act of reciprocal Kind- 
neſs and Gratitude without one Penny received; for it was to 
ſtand in Force againſt the Defendant and his Heirs, in caſe he 
ſhould die before he return'd to Fng/and, and the Teſtator ſhould 
ſurvive him ; but if he returned, then the ſaid Deed was to be 
void; and laſtly he annexed to his Anſwer an Account of the per- 
ſonal Eſtate, and the Profits and Disburſements of the real Eſtate, 
and denies the Value of the Lands as charged. | | 

The Plaintiffs by their Connſel infiſt, that the Defendant had 
confeſſed he had burnt” the original Deed of Mortgage which he 
made to the Teſtator for ſecuring the Payment of 500. and by 
an Order 18 June laſt, he was ordered to deliver to the Plaintiff's 
Clerk in Court, the Copy of the ſaid Deed, on Oath, with the Names 
of the Witneſſes, and that it is a true Copy, and that he ſhould 
bring 100 /. into Court, which had been received by him as 
he is Tenant of ſome Part of the Teſtator's Lands; but this was 
not done; and the Account annexed to his Anſwer is confuſed, 
without caſting up any Sum, or balancing any Account; therefore 
they inſiſted that he might be examined upon [nterrogatortes to 
perfect his Anſwer, for the better diſcovering of the perſonal Eſtate, 


and that the ſame may be applied to diſcharge the ſaid 2000 /. 05 
1 7 that 


| 


OY — _—_ 2 
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that the 500 J. for which the Defendant mortgaged his Eſtate, 
may be taken as Part of the Teſtator's perſonal Eſtate, &c. and 


that the Infant may be continued at Eaton where he is now 
at School. 


The Court declar'd, that the Debt of 2000 J. ſecured by a 
Mortgage, ought to be taken as a Debt upon a Specialty, and 
that the perſonal Bſ/tate of the 'Teſtator ought in the firſt Place to 
be applied towards fatis:ying the ſame with the Intereſt, and a{- 
terwards of any other the 'Teſtator's Debts, and that the 500 J. ſe- 
cured by the Defendant's Mortgage, ſhall be taken and accounted 
for by him as Part of the ſaid perſonal Eſtate, and that the Lands 
mortgaged ſhall ſtand charged with the Payment thereof; and de- 
creed the fame accordingly, and to account before a Maſter, 


0 2. | 

And that if the Defendant hath paid or compounded any of the 
Teſtator s Debts not due on Specialties, the ſame is a Male 
Adminiſtration, and ſhall not be allowed in the Account until 
after the ſaid 2000 J. is diſcharged out of the perſonal Eſtate. 

The Defendant ſhall be examined upon Interrogatories to per- 
fect his Anſwer, and ſhall not from this Day acknowledge any 
Judgment for a Debt to any of the Creditors of the Teſtator; but 
ſuch Judgments which are already had, ſhall be paid, and thoſe 
Judgment-Creditors who are not fatished ſhall have Notice gi- 
ven them by the Defendant, to make their Debts appear before the 
Maſter to be real and juſt Debts before they ſhall be paid. 

That the Defendant ſhall not have the Cuſtody of the Infant, 


but that he ſhall remain at Eaton till this Court give farther Di- 
rection, &c. 


— 


*** 


Sir William Jones the Attorney General, Bodwin, 

Cooper and others, Churchwardens of the Pariſh 
Church of Lambeth in Surrey, on the behalf of 
the Poor of the ſaid Pariſh, Plaintiffs. 


0 = 6 3 % 
SiFJeremy Whitchicott. ang Paul Whitchcott, Eſq; 
Defendants. 


N OEL late Lord Caroon, and formerly Ambaſſador here A Charity 
from the States General, being ſeiſed in Fee of that great dee f the 


cree of the 
Houſe in Lambeth called Caroon-Houſe, and of the Lands there- Cour: eſta- 
unto belonging called the Park; and having built an Ahns-borſe Yee in 


7 ; | Succeſſion, - 
in that Pariſh, wherein he placed /ecen por Women of Lambeth of f 


ſixty Tears of Age and upwards, whilſt he lived, and appointe 


tho' nor gl 
d ven ſo in di- 


2 4 rect Words. 
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41. to be yearly paid to them by quarterly Payments, and to e- 
{tabliſh the ſame as a perpetual Charity, did by his laſt Will in 
June 1623, Which he made in Latin, charge the Premiſſes with 
the Payment of 28 J. every Year, to be diſtributed equally to ſeen 
poor Women ; and directed, that when one or more of them died, 
their Places ſhould be ſupplied by the Appointment of the 
Owners of Caroon-HonJe, by other poor Nomen, which (as it was 
ſuggeſted) he intended ſhould be poor Momen of that Parith, 
which was always done by himſelf as long as he lived; and that 
the Defendants who were now the Ozoners of Caroon-Houſe, Gc. 
had for ſome Time paid the Charity, but of late had refuſed, fo 
that it became in Arrear, neither did they fill up the vacant Pla- 
ces, pretending that the ſaid Charity was not payable in Szcceſ- 
ſton, there being no ſuch Direction in the Will of the Donor, but 
only to 7 Poor Women who were in Poſſeſſion at his Death; or 
that if it muſt be paid, yet it might be to other poor Women 
out of any other Pariſh at their Appointment. 

And therefore this Bill was brought to have the ſaid Charity 
eſtabliſhed for ever, and the Arrears thereof to be paid by the 
Detendants, and the growing Payment duely made for the Time 
to come, and the Poor Women to be choſen in Succeſſion out of 
Lambeth only, and not out of any other Pariſh; for otherwiſe 
the Charity would rather be a Prejudice than a Kindneſs to Lam- 
beth, becauſe if taken out of other Pariſhes Lambeth muſt main- 
tain them, the 4 /. per Ann. being not ſufficient to maintain a poor 
Woman of 60 Nears old. 

It was decreed as prayed in this Bill. 


1 
——— —„—„— 


e Charles Oaker and Eleanor his Wife, one of the 


Daughters of Richard Spyer, Plaintiff. 


John Parrott and Judith his Wife, formerly the Wi- 
dow and Executrix of the ſaid Richard Spyer, 


De endant. * } — L 
/ ; ” > , ae, WSN 
SAC e Fo LR x . 2.2.64 
A Freeman | HE Teſtator Richard Sprer being a Citizen and Freeman 


IO of London, and having Iſſue the Plaintiff Eleanor by one 
Part thus, 9: Venter, and 3 Daughters by the Defendant Judith, and being 


 Tentruſt it ſeiſed and poſleſſed of a great real and perſonal Eſtate, made his 


_—_ dro Will dated 197 Novem. 1674, in theſe Words after ſome Lega- 


give it a- C1CS Swen. 
amongſt my 
Children, as ſhe ſhall think fit; the Teſtator had a Child by a former Venter, to whom the 
Mother in Law gave a ſmall Part, and the ref amongſt her own Children; the Court decreed 
that the Diſtribution was unjuſt, 


I ſſ. As 


dd... Mt... * 0 "oY * 
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ſſ. As for the reſt of my Eſtate, one third Part of it is due to 
my Children Equally ; and therefore my Will is, that the Porti- 
ons I gave in deancement with my married Children, ſhall be 
accounted into their Shares to make their Parts equal with the 
Portions of my unmarried Children; one other 7 Part belongs 
7% Judith my Wife, and the other zd Part thereof which I have 
Power to diſpoſe (the Legacies which I have given being firft 
dedutted) Ido intruſt with my Wife whilſt ſhe continues my 
IVidow ; and if ſhe remarry I will and defire her to give unto 
my Children the Remainder of my ſaid 3d Part of my Eſtate as 
ſhe ſhall think fit. 

The Teſtator made the ſaid Judith his Executrix, and ſoon 
after died, then ſhe proved the Will, and poſſeſſed her ſelf of the 
ſaid Eſtate, and ſince intermarried with the Defendant John Par- 
rot; and afterwards ſhe by Deed Poll gave to the Plaintiff 
Eleanor her Husband's Daughter by a former Wife 56/7. and to 
her own 3 Children which ſhe had by him, (2;z.) to Mary 1074 /. 
and to B/izabeth and Sarah 257 l. a-piece. 

And now the Plaintiffs exhibit their Bill, that Eleanor might 
have an equal Diſtribution with the other three Children. 

This Caſe coming by Way of Appeal from a Decree made by 
Sir Thomas Fones againſt the Plaintiffs, and their Counſel now 
infiſting for them, that it appeared in Proof, that the Teſtator de- 
clared he had made his eldeſt Daughter equal with the reſt of his 
Children; and that he told Judith that the ſaid 3d Part was a 
Truſt which he left with her, and that ſhe declared on her Death- 
Bed, that ſhe had taken the ſaid Eleanor as her own Child, and 
often before that Time promiſed ſhe would make her equal with 
her own Daughters; but ſince had ſaid ſhe ſhould have nothing 
but what ſhe could get by Law. 

The Court was ſatisfied, that it was the Intention of the Te- 
ſtator, that all his Children ſhould have an equal Share of the 
Legatory Part of his Eſtate ; and that ſince Judi had promi- 
ſed to make them all equal, and there being no Act of Diſobe- 
dience or any Diſobligation proved, the Lord Chancellor decreed, 
that the Diſtribution which Judith had made was unequal and 
unjuſt; and therefore directed an Account to be taken both of the 
Legatory and Orphanage Parts of the Teſtators Eſtate. 

And that there ſhall be an equal Diſtribution made thereof a- 
mongſt the ſaid Children, &c. 


Z 2 2 Edward 
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Edward Hill and John Penford, Plaintiffs. 
Joſhua Baker, Defendant. 


1 Plaintiff Fob Penford lived in Leiceſter, but coming 
to London, the Defendant who lived in the City, deſired 
him (the Plaintiff) to let him have 50/. and that he would draw 
a Bill on his Brother Nath. Baker, who likewiſe lived at Lei- 
ceſter to repay it to the Plaintiff Penford as ſoon as he returned 
home to Leiceſter. | 
Accordingly the Plaintiff Penford looking on the Denfendant 
and his Brother to be honeſt Men, gave the Defendant two 
Bills drawn on the other Plaintiff Edward Hill, the one for 
20 J. and the other 30 J. payable at twenty Days Sight which 
Hill accepted. F 
The Plaintiff afterwards returned to Leiceſter, and demand- 
ed the 50/7. of Nathaniel Baker the Defendant's Brother, 
who told the Plaintiff he would not pay it, having no Effects 
of his Brother in his Hands; thereupon he (the Plaintiff) 
wrote to Hill to ſtop the Payment of the Money, but before 
Hill received the Letter, he paid the Bill of 20 J. and after- 
wards refuſing to pay the other of 30/. the Defendant threatned 
to ſue him. 
And now the Plaintiffs have exhibited their Bill, praying an In- 
junction and Relief. 
The Court decreed the Defendant to pay back the 20 J. and 
that the Plaintiff Edevard Hill ſhall be diſcharged from the Pay- 
ment of 50 . and a perpetual Injunction. | 


—— — 3 


— 
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Thomas Goodwin an Infant, by Sir John Duke his 
Cunardian, Plamtiff. 


Richard Cutler and others, Defendants. 


A Tas ta Ly Risby and Elizabeth his Wife, had Iſſue one Daughter 
Term for named Elizabeth, who firſt married Fohn Goodwin, by 
Years tho. whom ſhe had Iſſue Thomas Goodwin an Infant, the now Plain- 
Deed, tifl; and after the Death of her ſaid Husband 7obn Goodwin, 


ſhe intermarried with Richard Gutler the Defendant. 
The 
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The ſaid Eſay Risby being ſeiſed of ſome Lands in Fee, and 
poſſeſſed of other Lands for a ng Term of 7ears, by Virtue of 
a Leaſe thereof granted to him, aſſigned the ſaid Term to one 
Benſon, as it was ſuggeſted, in Truſt to attend the Inheritance, 
but that did not appear; afterwards he ſettled che Tnberitance, 
and the ſaid Leaſes, ſo as after his Death the ſame was to come to 
the Plaintiff the Infant, who was his Grandſon, and to the Heirs 
of his Body Remainder over, and according to that Settlement 
it was ſo decreed in a former Cauſe by this Court. 

And there being a conſiderable Sum of Money due to the ſaid 
Eſay from one Howland another Defendant, he the ſaid Fſay by 
his laſt Will dated in the Year 1666, deviſed his perſonal Eftate to 
the ſaid Eligabeth his Wife whom he made ſole Exccutrix, and 
ſoon after died, | 

Elizabeth Risby the Widow and Executrix, as aforeſaid, pro- 
ved the Will, and ſo ſhe became entitled to the Money in Horv- 
lands Hands ; and ſhe by her Will dated 27 May 1669, deviſcd 
all her perſonal Eſtate to the Infant the Plaintiff, and that the 
ſame and all her Money ſhould be laid out in a Purchaſe of Lands 
of Inheritance, to be ſettled on the Plaintiff the Infant and the 
Heirs of his Body, with ſeveral Remainders over, in ſuch Man- 
ner as her Lands in Kent were ſettled, and made John Heey- 
land and William Whitefeild Executors, and then ſhe died. 

Her Executors proved the Will, and they together with the 
Defendant Cni/er who married the J//idozy E izaberb Goodwin, 
the Mother of the Infant, poſſeſſed themſelves of the Money duc 
to the Eſtate, to the Value of 2000 J. which they ought to have 
laid out in a Purchaſe, purſuant to the Will of Elisabeth Risby 
his Grandmother ; and therefore the Plaintiffs have exhibited a Bill 
againſt Cutler, praying that he may ſhew by what Title he re- 
ceives the Rents, and to account for the ſame to the Plaintiff ; 
and that he may diſcover the Writings, and that the Eſtate may 
be decreed to him. | 

Cutler the Defendant inſiſts on the ſaid Term of Years aſſign- 
ed by Eſay to Benſon, who aſſigned it to Elizabeth the Daugh- 
ter of Eſay, with whom he married; and ſhe gave it to her 
Husband the Defendant Curler, and that he had no other Por- 
tion with her. | 

But the Court finding by one or more Deeds, that Elizabeth 
Goodwin now Cutler had declared, that the Aſſignment of this 
Leaſe was a Truſt repoſed in her; and that it was her Father's 
Eſtate, and that ſhe gave a Bond of 4000 J. to perform the Traft, 
and that after ſhe married Goodwin, he gave a Sratute of 5000/. 
defeaſanced for the Performance thereof; ſo that Eſay looked upon 
it as his own Eſtate, and that he had Power to diſpoſe thereof; 


for that he was never deveſted of the Truſt in the ſaid Leaſes which 


were originally to attend the Inheritance; and having reſerved a 
4 EY Power 
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Creditors 
not Parties 
to this Suit 


Power of Revocation therein as he pleaſed, and the Defeaſance of 
the Statute being ſuppreſſed or concealed by the Defendant ; for 
theſe Reaſons the Plaintiff ought to have the Benefit of the ſaid 
Truſt, and the ſame was decreed accordingly. 


Inn On . 


Samuel Foot, Eſq; and others the Creditors of 
 Guſtayus Venner, Cent. deceaſed, Plaintiff. 


Edward Clerke, Eſq; the elder and younger, and 
Urſula Venner, Widow and Adminiſtratriæ of 
Guſtayus Venner, with the Will annexed; and 
Guſtayus Venner an Infant, Son of the ſaid 
Guſtavus and Urſula, by his ſaid Mother and 
Guardian, Defendants. £5 


HIS Bill was, to diſcover and to have an Account of the 
perſonal Eſtate of Guſtavus Fenner deceaſed, and to have 


were allow- a J ruſt ſettled by him on the Defendant Edward Clerke and his 


ed 6 Months 


to come in 
and prove 
their Debts, 
and to pay 
their Pro- 
rtion ro 
Ns Charges 


of this Suit. 


Son, for railing Money to pay his Debts executed; and to ſet 
aſide a Settlement made by him on his Marriage with Urſula 
the ſaid Fdeward Clerke's Daughter, ſuggeſting that it was ↄoluu- 
tary and fraudulent; and to have the Lands and perſonal Eſtate 
ſold and applyed to pay his Debts which were due to the Plain- 
_ Creditors mentioned in a Schedule annexed to the 
Bill. | 

As to the Setting aſide the Marriage-Sertlement, it was ſug- 
geſted, that the Lands ſettled were purchaſed with the Creditors 
Money, and that previous to the ſaid Marriage there was never 
any Agreement for ſuch Settlement to be made, nor any Portion 
paid or promiſed, but that the Marriage was had Clandeſtinely 
without the Knowledge of her Father, and that the Settlement 
(if any) was coluntary and fraudulent againſt his Creditors, and 
not made till a little Time before his Death, tho' he had been 
married above two Years. | 

That there were ſeveral long Leaſes for Years, yet in Being 
prior to the ſaid Settlement, which in Equity ought to be ſet aſide, 
and ſevered from the Inheritance, and made Aſlets, and liable to 
diſcharge the Debts of the ſaid Fenner. 

And that by his Will he deviſed to the ſaid Edward Clerke 
and his Son a Moiety of the Rectory (in the Bill mention'd) for 
21 Years, in Truſt to raiſe Money to pay his Debts, which the 
Defendants ought to execute. _ 

6 
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The Defendant Edward Clerke and his Son confeſs the 
Truſt, but deny that they have acted in it; and that the el- 
der of them being 69 Years old, had renounced both the Execu— 
torſhip and Trutt. 

But it appeard, that there was a very fair Treaty abcut Marriage. 
the Marriage, and the Portion paid, which was 1000 J. and the Settlement 
Settlement made. Aken 

Urſula confeſſes, that ſhe poſſeſſed her ſelf of the pern E. 
ſeate and Receipt of the Profit sof the Tiſt-Eſiate, and is ready 
to account for the ſame, and conf-ſſerh the Terms for Years pri- 
or to the Settlement, and which was made in Truſt to attend the 
Inheritance; and that ſhe hath paid ſeveral Debts, and annexed 
the ſame to her Anſwer. 

The Court finding the Marriage Settlement and Portion fairly 

done and perform'd, would not impeach the ſame; but decree! 
U: ſ:la to account, (5c. and that Sale be made of the Leciſes in 
which the ſaid Guſears was interefed at his Death; and that all 
Bonds and other Securities due to him be brought into the Ac- 
count, and anſwered when received. , 

That the Truſt-Eſtate for 7zventy-ove Tears be ſold, and that 
10 J. per Aunum out of the Monies arifing by ſuch Sale, ſhall go 
to the Maintenance of young GHſtacus the Infant, and the reit 
ſhall be paid to the Plaintifls the Creditors in Proportion to their 
Debts; and that all the Creditors not Parties to this Suit, ſhall 
have {ix Months Time to come in and prove their Debts before 
the Maſter, paying their Proportion of the Charge of this Suit to 
be aſcertained by the Maſter before they are let in to prove their 
Debts ; and if they ſhall not come in Time as aforeſaid, they arc 
to be excluded- 


Term. 
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Ralph Keeling, on the behalf of Elizabeth Child an 
Infant, and the ſaid Elizabeth Child, by the ſaid 
Ralph her Guardian, Plaintiffs. 


James Child, Father of the ſaid Elizabeth Child, 
Defendant. 


The Defen- HE Plaintiff E/izabeth Child the Infant, had a very con- 
3 ſiderable Legacy left her by the Will of her Grandfath 
ereed to give -SACY left ner DY TRE I Or NET Grandtatner 
Security for nne, which he directed the Plaintiff Keeling, (who 
RS" was his Executor) to pay into the Hands of the faid 
Truſt. James Child the Infant's Father, to be laid out and ſecured for 
her Uſe; and alſo had deviſed ſome Lands in Kent to the Defen- 
dant James Child and his Heirs, in Truſs to ſell the ſame, and 
that one Moicty of the Money ariſing by ſuch Sale, together with 
the Profits in the mean 'Time, ſhould be to the Uſe of the ſaid 
Tifant, and paid to her when ſhe ſhould be of the Age of teven- 
ty-one Tears ; and in the mean Time to be improved for her by 
her ſaid Father, who accordingly received the Specifick and 
Money Legacies aforeſaid, and the Lands were now ready to be 
fold by him. | 
But the Counſel for the Plaintiffs ſuggeſted, and it appeared to 


the Court, that there were reaſonable Grounds to ſuſpect that the 


Defendant would not fairly perform this Truſt, there being ſeve- 
ral Inſtances of Unkindneſs towards the Plaintiff the Infant, ſince 
he had married a ſecond Mife and had Children by her; one was, 
that he had altered his Marriage-Settlement made on the Infant's 
Mother, by which ſome Part of his Eſtate would have come to 
the ſaid Infant, which he in his Anſwer excuſed by ſaying he 
made that Settlement voluntarily without any previous Agree- 
ment or Conſideration, tho' 500 J. is the Portion therein menti- 


oned; and farther ſaid, that he had not given any juſt Ground to 


ſuſpect his faithful Performance of the ſaid Truſt, 


I 


But 
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But upon the whole Matter the Court decreed, that he ſhall 
give Security before a Maſter, to perform the Truſt, (reciting the 
Particulars thereof) if he intend to continue in the ſame ; and 
that in ſuch Caſe, if the Maſter ſhall find that he hath a clear 
Eſtate of his own, free from Incumbrances, and ſufficient to 
anſwer the Portion and Matters aforeſaid, then he is to take 
the Defendant's own Recogniſance to perform the Truſt fairly, 
but if he ſhall refuſe to give ſuch Security, then he ſhall pay and 
deliver over the faid Legacies (naming them) to the Plaintiff, or 
to ſuch Perſon who ſhall give Security for the ſame, to be al- 
lowed by the Maſter, who is to ſee the Money put out for the 
Benefit of the Infant; and that the Plaintiff and the Defendant 
ſhall be ſummoned upon the putting out the Money, or upon 
the altering the Securities from Time to 'Time, as the ſame ſhall 


happen, that they may make their Objections as there ſhall bs 
Occaſion. 


* — - „ 
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Richard How, Eſq; and Grace his Wife, Elizabeth 
Lindſell an Infant by the ſaid Richard How her 
Guardian, Plaintiffs. 


Richard Godfrey and John White, Defendants. 


Duard Lindſ:il being ſeiſed in Fee of the Lands, (in the * 
Bill) Value 200 J. per Junum, died about fourteen Years their con. 
ſince, leaving the Plaintiffs Grace and Elizabeth Infants, but and Char- 
made a nuncupative Will, by which he defired the Defendants l, 8 
Godfrey and White to take Gare of his Eſtate, and to preſerve for their 
the ſame for the Benefit of his Children. | Care in ma- 
The ſaid Godfrey and / hite took out Adminiſtration with TH ©* 
the Will annexed, by Virtue whereof, and as Guardians to the 
Infants they entered and poſſeſſed the perſonal Eſtate of the ſaid 
Edvard, and received the Rents and Profits of his Lands. 
Richard How the Plaintiff about two Years ſince, married 
the Plaintiff Grace, and thereby became intitled ro a Moiety of 
the real and perſonal Eſtate of the ſaid Edward, and demanded 
an Account thereof of the Defendants. 
The Plaintiff Eligabeth likewiſe is intitled to the other 
Moiety, and ought to have an Account thereof, ſhe being of the 
Age of 15 Tears, and by an Inſtrument under her Hand and 


_ hath choſen the Piaintiff Richard How to be her Guar- 
ian. 


Aaa The 


„ Tem Tis oh, 5 Ano 
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The Defendants about September laſt, paid the Plaintiff Hop 
500 J. and aſſigned to him a Mortgage of 80 J. per Annum for 
ſecuring the Payment thereof, and a Bond of 1000 J. Penalty 
for Performance of Covenants, and both of them have annexed 
to their Anſwers an Account of what they have received and 
paid, and are willing to account being indemnified, and demand 
20 /. for their Care and Pains in managing the 'Truſt, and be- 
ing allowed their Coſts and Charges for their Tronble, are 
willing to reſign the Truſt; and pray the Conſideration of the 
Court, for that the Plaintiff ow had made no Settlement on 
the ſaid Grace his Wife. 
But the Counſel for the Plaintiff How inſiſting, that he had 
made a Settlement of 60 J. per Annum on her, which is as much 
as her Portion in Money required, and that the Inheritance of 
her Lands will deſcend to her Iflue, Cc. 

The Huſ- The Court decreed the Defendants to account; and that if the 
band dae Plaintiff How had not made a Settlement on his Wife ſuitable 
make a Set- to her Portion, that then he do the ſame as the Maſter ſhall 
tlement on direct. 

1 That the Defendants ſhall have their Coſts and Charges, and 
all juſt Allowances, but not any 'Thing for their Care and Pains 
in managing the Truſt. | | | 

That the Maſter ſhall aſcertain how much Elizabeth ſhall 
ſhare of the real and perſonal Eſtate, deducting for her Main- 
tenance and Education; and that Flow give ſuch Security as the 
Maſter ſhall allow to be reſponſible for ſo much of the Rents 
of the real Eſtate, and the whole. of the perſonal Eſtate which 
doth belong to her; or that he, or any other by his Direction, 
ſhall receive during her Minority, and until ſhe is in a Capacity 
to receive the ſame her ſelf; and in the mean Time to put it out 
at Intereſt for her Benefit, as it ſhall ariſe, and to be paid to her 
at her full Age or Marriage, (5c. | n 
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Barbara Harvey, Widow, Plaintiff. 


Francis Harvey, Cent. Defendant. 


Enry Harvey, late Husband of the Plaintiff Barbara, did, Executor of 


22 — — 


a ſurviving 


by his Deed dated in February Anno 17 Car. 1. grant to gu, 


Sir Robert Henley and Richard Warren the Manor and Lands creed to per- 
in the Bill mentioned, charged with an Annuity payable to the form aTrutt. 


Plaintiff for 99 Years, if ſhe ſo long lived, by equal Portions at 
Michaelmas and Lady-day for her SONY, with a Power to 
diſtrain in Default of Payment; and it no ſufficient Diſtreſs could 
be had, then to enter and receive the Profits till the ſaid An- 
nuity and Arrears were fully ſatisfied, &c. 

In Nomember 1668, the ſaid Henry Harcey deviſed the Pre- 
miſſes to Henry his eldeſt Son and his Heirs, and ſoon after died, 
and then Fleury the Deviſee entered and received the Profits 
tor ſeveral Years. 

In April 1671, Henry the Younger and the laſt Deviſee made 
his Will, and, deviſed the Premiſſes to Fohn Harcey his Uncle 
in Tail, Remainder to Francis Harvey (the Defendant) in Tail, 
Remainder over, and ſoon after he died. 

John the Uncle died without Iſſue, then Francis Harvey the 
Defendant entered and enjoyed the Premiſſes, ſubject to the ſaid 
Auntity, and which had been in Arrear ever ſince the Death of 
Henry Hareey the Elder. | 

That the "Truſtees are both dead, and that Sir Andrew Henley 
is the Executor of the Survivor of them; and now the Plaintiff 
exh b ted her Bill for the Arrears of the ſaid Annuity, and that 
Sir Andrew Henley might execute the Truſt. 

Henry Harvey by his Anſwer and croſs Bill inſiſted, that the 
Plaintiff Barbara had accepted ſome Lands in his Bill mentioned, 
in Lieu of the ſaid Annuity, and ſo had thereby diſcharged the 
ſaid Manor and Lands which before were charged with the 
Payment thereof; and that Henry her Husband kept the ſaid 
Deed of Aunuity on Foot only to prevent a Sequeſtration in the 
Time of the Rebellion; and that ſince that Time it was can- 
celled and made void. | 

But there being no Proof that Barbara had accepted any 
Lands in Diſcharge of the ſaid Aunuity, but that the Manor and 
Lands were once charged with the Payment thereof, the Court 
decreed the Executor of the ſurviving Truſtee to execute the 
ſaid Truſt, and that the Defendant ſhall pay the ſaid Annuity 
during the Plaintiff's Life, and all Arrears now due, and the 
Lands, Gc. ſhall be charged therewith; and directed an Ac- 


count. | 
Aaa 2 Afterwards 
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Afterwards he did account, and the Maſter made his Report, 
and the Defendant accepted to the Sum therein reported, which 
Exception was allowed, and it was aſcertained to another Sum 
then reported, and fo decreed. 8 

But the Defendant being proſecuted upon the firſt Decree, got 
an Order, that the Plaintiff and her 'Truſtee ſhould execute a 
Letter of Attorney to the Defendant, to give him Power to ſue 
the other Tenants, to be contributory to the faid Arrears, ſug- 
geſting, that he had only Part of the Lands charged with the 
ſaid Annuty. 

The Plaintiff thereupon obtains an Order to diſcharge that 
laſt Order, and an Injunction for the Poſſeſſion, and to hold the 
Premiſles till all the Arrears were ſatisfied, iſe Cauſa, &c. 

Afterwards the Defendant ſhewed Cauſe, and propoſed to pay 
the Annuity and Arrears ſince his Brother (John the Uncle) en- 
tered; and to continue Payment of the Annuity during the Life 
of the Plaintiff; thereupon the Poſſeſſion was continued, and the 
Maſter was to make his Report what was due, who amongſt o- 
ther Things reported ſpecially, that 250 J. was due for Fines on 
Leaſes, and 30 l. for Stone digged out of a Quarry, but whe- 
ther that ſhould be applied to the Arrears of the Annuity he ſub- 
mitted to the Court. 

Upon the Plaintiff's Exception to this Report, ſhe inſiſted by 
her Counſel, that it appeared by the Defendant's Anſwer, that 
the yearly Rent of the Premiſſes charged with this Annuity was 
140 J. and that the Rent and Fines, and the Money ariſing by 
Sale of the Krones, ought to be charged with the Arrears. | 

The Defendant by his Counſel objected, that the Rents of the 
Premiſſes in his Poſſeſſion were not above 46 J. per Annum, fo 

Tommy ot that the other Tenants of the Premiſſes ought to be contributory 

tribntory to to the Arrears due to the Plaintiff, which could not be obtained 

4 2 unleſs he had Power to demand and ſue thoſe Tenants; and in- 

bears of an ſiſted upon a Letter of Attorney for that Purpoſe; and that then 

Annuity, he would pay the ſaid Arrears, but that the Fines and Money 
raiſed by the Sale of Stones ought not to be charged therewith ; 
for if the Plaintiff her ſelf had been in Poſſeſſion, ſhe could not 
have raiſed any Money by thoſe means; and that the Defendant 
was Willing to put the Plaintiff in as good a Condition as if ſhe 
her ſelf had been actually in Poſſeſſion; and to account for as much 
as ſhe her ſelf could have made or received. 

But the Counſel for the Plaintiff argued, that the Defendant 
had trifled with the Court, and obſtructed the Plaintiff from re- 
ceiving the Arrears of the Annuity, and had put her to great 
Charges on Purpoſe to make her comply ; that there was not the 
leaſt Colour for her to make a Letter of Attorney to the Defen- 
dant, to ſue the Tenants who were Purchaſers of their reſpective 


Eſtates for valuable Conſiderations paid to her late Husband ; 5 
2 that 


* 


. 
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that the Defendant who came in voluntarily as Deviſee to young 
Harvey, who was Deviſee of her Husband, ought to take the 
Premiſſes charged with the ſaid Annuity and Arrears, eſpecially 
ſince they are worth above 4000 J. to be ſold. 

That the Defendant, contrary to his own Offer by which he 
obtained an Order to be continued in the Poſſeſſion, had not paid 
the 50 J. due at Lady-day laſt, and yet would now detain all 
the Money raiſed by Fines and by the Sale of Stones, tho' Fines 
in that Country are the principal Revenues of the Manor. 

'The Court on reading the Grant of the Annuity, and the 
former Decree, declared there was no Colour for a Letter of 
Attorney, to enable the Defendants to ſue the Tenants to make 
them contributory, and therefore that the Plaintiff ought to have 
the Benefit of the Deed and Decree. 

And that all the Proceedings ſubſequent to that Decree ſhall 
be ſet aſide, and the Complainant ſhall hold the Manor and Pre- 
miſſes in the Poſſeſſion of the Defendant charged with the ſaid 
Annuity againſt the Defendant and all claiming under him, till 
ſhe be paid and ſatisfied the ſaid Annuity of 50 J. per Annum 
and all the Arrears with Damages and Coſts, and that an In- 
junction do forthwith iſſue to put the Plaintiff in Poſſeſſion of 
the ſaid Manor and Premiſles. 

And that if ſhe ſhould die before the ſaid Annuity and Ar- 
rears are ſatisfied, together with the Coſts, that then her Exe- 
cutors or Adminiſtrators ſhall hold and enjoy the ſame Manor 
and Lands until the ſame are fully ſatisfied. 


717 


Edmund Brudnell and Thomas Orme, Eſq; 
Plaintiffs. 


Edward Price, Defendant. A, 


.in 180 
Homas Brudnell the Father charged his Lands which were Bond given 
now come to the Hands of Edmund his Son (the Plain- co pay 09 1 
tiff) with the Payment of 500 J. to his Daughter Mary at her g; 8 
Age of 24 Tears, which Mary afterwards intermarried with the of Husband 
Defendant Edward Price, who received 100 J. Part of his ſaid A ” 
Wife's Portion. — 8 point; and 


| if no Child 
then to ſuch Perſon as the Survivor of them the ſaid Husband and Wife ſhould appoinr. 


2 3 and Wife prayed, that he might have 200 J. to buy him an Office; which was 
ecreed, 


Altterwards it was propoſed, that if the ſaid Edward and his 
Ilife would join in a Fine to diſcharge the Plaintiff's Eſtate of 
the ſaid Money, that then he (the Plaintiff) would give his Bond 
Ul 
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in the Penalty of 800 J. to pay the remaining 400 J. to the De- 
fendant in Manner following: 

. To pay the Intereſt thereof to the Defendant for his Life, 
and afterwards to his Wife Mary for her Life, and after the 
Death of the Survivor, then to be diſpoſed to the Child or 
Children of the ſaid Edzzard by his Wife Mary, as he by any 
Writing under his Hand and Seal in his Life-time ſhould appoint, 
and in Default of ſuch Appointment, then to their Child or Chil- 
dren; and if they died living their Father and Mother, then the 
400 J. to be paid to ſuch Perſon or Perſons as the Survivor of them 
ſhould appoint by any Deed or Writing under Hand and Seal; and 
for Default of ſuch Deed or Writing, then to be paid to the Execu- 
tors or Adminiſtrators of the Survivor of them the ſaid Edward 
or Mary. 

And by a Deed 17 Fuly Anno 27 Car. 2, it was agreed, that 
the ſaid 400 J. ſhould remain in the Hands of the Plaintiff Ea. 
nud Brudnell, to be paid in Manner as aforeſaid ; but ſince 
the Defendant hath put the ſaid Bond in Suit, he (the Plaintiff) 
ſubmits to bring the ſaid 400 J. into Court, and that the Pro- 
ceedings at Law may be ſtayed, and the Bond to pay the ſame, 
and to perform the "Truſt, may be diſcharged. 

To which the Defendant conſented, but prayed the Court, 
that in Regard he was very poor, the ſaid Plaintiff, in Con- 
junction with Mary the Defendant's Wife, (who for that Pur- 
poſe was examined apart) might lay out 200 J. Part of the 400 J. 
to purchaſe an Office or ſome Employment for the Defendant, 
equivalent to that Sum, as ſoon as one could be found. 

Which was decreed accordingly, and that the Plaintiff pay 
all the Arrears of Intereſt, and be indemnified in ſo doing; and 
the other Part to remain in the Hands of the Plaintiff, (viz.) 
200 J. for and upon the aforeſaid Truſt. 


William Bacon Clerk, Plaintiff. 


Martha Aſhby and Mary, Executors of Nathaniel 
Aſhby, and Abraham Caſtle and others, Admi- 


niſtrators of one Rivet, and Margaret Rivet and 
Thomas Wheeler, Defendants. 


Lands char- T HE Defendants Martha and Mary were the Daughters of 


flute Nathaniel Aſhby, whom he made Executrixes in Truſt to 


were ſold ro ſell his Lands for the Payment of his Debts, which Lands they 
1 Fu rye ſold to Abraham Caſtle and one Cooper another Defendant for 1 200/. 
dcs of the they having Notice at that Time that the Plaintiff had a Judgment 


tice of the 
udgment; who afterwards bought in Mortgages to protect his Purchaſe: Decreed, that the 
udęment - Creditor paying thoſe Mortgages which are precedent to his Judgment, ſhall be ad- 
mitted to redeem. 


8 | againſt 
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againſt the ſaid Nathaniel Aſhby, and therefore kept back Part of 
the Purchaſe-Money in their Hands; and ſince they have made 
the ſaid Purchaſe, they have bought in ſeveral Mortgages for 
Zears, and ſome of them ſubſequent to the Plaintiff's * 
to protect their Purchaſe. 

And now the Plaintiff exhibited his Bill, to have the Benefit of 
his ſaid Judgment and Extent, which he had obtained againſt the 
ſaid Nath. Aſhby, for a Debt of 230 /. and 30 g. Damages. 

The Defendants own by their Anſwer, that they had Notice of 
this Judgment, but that they accounted it a remote Security, and 
that there was 282/. Reſidue of the Purchaſe-Money in Cooper's 
Hands, for which he gave Security to the ſaid Executrixes, but 
avers, that the Plaintift agreed to accept his Proportion with the: 
Reſt of the Creditors. 

But no ſuch Agreement being proved, and it plainly appearing 
that Cooper had Notice of the Fudgment at the Time ot the Pur- 
chaſe made, the Court declared, that the Plaintiff paying off thoſe 
Mortgages which were precedent to his Judgment ought to be 
admitted to a Redemption, and to have the ſaid Mortgages aſ- 
figned to him, to ſatisfy his Debt and Charges; eſpecially ſince 
Cooper had ſufficient in his Hands to diſcharge the ſame. 

Therefore it was decreed, that out of the 282 J. and Intereſt 
remaining in Cooper's Hands, he, before the 10th of Auguſt next, 
do pay the Plaintift the ſaid principal Sum and Intereſt, and Coſts 
at Law, due upon the ſaid Judgment and Extent, amounting in 
all to 318 J. and on Payment thereof the Plaintiff ſhall aſſign his 
Judgment and Extent to the Defendant Cooper, or to whom he 
ſhall appoint, Cc. 


„ 


Mary Blew, Widow, by Bill of Rewviwor, Plaintiff. 
Thomas Baker, Defendant. 


Homas Baker the Defendant married the Executrix of one 
Nn. Baker, which Executrix is ſince dead; and the ſaid /in. 
Baker having by his laſt Will given a Legacy of 400 /. to one 
Im. Blew the late Husband of the Plaintiff, the as his Widow and 
Adminiſtratrix, exhibited her Bill againſt the Defendant T ho. Baker 
to have this Legacy, and to diſcover Aſſets for that Purpoſe, Oc. 
The Defendant confeſſed Aſſets and the Legacy given to the 
Plaintiff's Husband, but inſiſts that he is not obliged to pay the 
ſame, becauſe by a ſubſequent Clauſe in the Will the Teſtator 
declared, 7 
That his Meaning was, that if any Perſon to whom he had 
given a Legacy, ſhould refuſe to pay to his Executrix what 
ſhould be juſtly due from them as his (the Teſtators) * 
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either by Specialty or otherwiſe, that then ſuch Perſon ſhould 
have no Benefit by his ſaid IWill. ; 
And it appearing to the Court, that there was a conſiderable 
Sum of Money due from Vin. Blew (to whom the Plaintiff was 
Adminiſtratrix) to the ſaid Vin. Baker the Teſtator, at the Time 
of his Death, and more than the Legacy now demanded ; which 
Debt was demanded of him by the ſaid Teſtator himſelf a little 
before he died, and which is not yet paid, tho' it hath been 
likewiſe demanded by his Executrix, and which the Plaintiff 
would have avoided by averring, that the Teſtator and her Huf- 
band lived 12 Years together after making this Will, and that in 
all that Time he never demanded any Debt of her Husband ; from 
whence her Counſel would now inſinuate, that the Teſtator Vin. 
Baker never intended that Clauſe in the Will ſhould affect her 
Husband. 
But the Court was of another Opinion, and therefore diſ- 
miſſed her Bill. 


— 


Hir Tho. Exton, Cornelius Burton and others, Cre- 


ditors of the late John St. John the Elder, Eſq; 
Plaintiffs. 


Elizabeth St. John, Widow of the ſaid John St. John, 
and Elizabeth, Blanch and Lucy St. John, Daugh- 
ters and Coheirs of the ſaid John St. John, and In- 

Fants, by their Guardian, and Lewis Monox, Ad- 
ang hope of the ſaid John St. John, and Nicho- 
las Earl of Thanet and others, Defendants. © 


2 71 OHN St. John being ſeiſed in Fee of the Manor of Sapcoates, 


chaſed Lands] and of a great Paſture-Ground called the Face of the Hill, 
7 *. we 4 * and having borrowed of the Plaintiffs their Teftators and Inte- 
gave collate, ſtates ſeveral Sums of Money, . to 3750 principal Mo- 
ral Security, ney; and Andrew Burton late Father of Corne/ius Burton (one 
that his $0" of the Plaintiffs) being bound with the ſaid John Se. John as his 
ſhould con- Security in ſeveral Bonds in the Bill mentioned; he to ſave the 
vey the Fee faid Burton harmleſs did, by two Indentures, the one dated 30 
ſimple when | . 30 
of Age; the Decemb. 1639, and the other 8 Decemb. 1640, convey the ſaid 
1 . _ and NN 0 the ert J Burton for ſeveral 
zen too Years yet in Being; and the ſaid Fohn St. John failing to pay 
. e the ud Debts, and ſeveral Suits being K. Varner, brake 
ecured, Þ's Creditors againft the ſaid Audrezy Burton, he got Poſſeſſion of the 
not hare Lands by Virtue of thoſe Deeds. 4 | 
Power. OT 2 And 


__ ad. © rats. Bro: 
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And afterwards in the Year 1653, conveyed all his Intereſt in 
the Premiſſes to his Son Cornelius Burton and others in Truſt, 
to ſell the ſame, and with the Money ariſing by ſuch Sale, and 
with the Profits in the mean 'Time, to pay the Creditors; .and 
ſoon after he died Inteſtate. 

Cornelius Burton took out Adminiſtration, and ſeveral Suits be- 


ing brought _ him and other the Truſtees of And. Burton, 
they and the Creditors agreed to convey the Premiſſes to Edmund 
Took and others (Plaintiffs) in Truſt br the Creditors; and that 
the Plaintiff Cornelius ſhould be taken in as a Creditor for 500 J. 
in reſpe& of ſuch Charges as he and his Father had already ſu- 
ſtained ; and to be paid when the ſaid Lands were either re- 
deemed or ſold ; and in Purſuance of that Agreement, a Deed 
was executed in the Year 1661, and Poſſeſſion afterwards deliver- 
ed to the ſaid Edmund Took. 

But the Defendant E/zzabeth, the Widow of the ſaid John 
St. John, brought a Writ of Dower againſt her Son, and upon a 
feint Defence got Judgment, and afterwards ſhe got Poſſeſſion a- 
gainſt the Plaintifts of the aforeſaid Lands; but left all the reſt of 

the Eſtate of her Husband untouched, ro the Value of 1200/. per 
Ann. which ſhe ought not to have done. 

Becauſe the Manor of Sapcoates, out of which ſhe now claimed 
Dower, was bought by the ſaid Zohn Sr. John, of ohn Earl of 
Thanet, who was but Tenant for Life, and the Inheritance 
thereof deſcended to Nicholas not Earl of Thanet ; and the ſaid 
Earl of Thanet the Vendor, gave the ſaid John St. John (who 
purchaſed the Premiſſes in his own Name, and in the Name of 
Oliver St. John of Lincoln's Inn who ſurvived him) collateral Se- 
curity, that his Son Nicholas now Earl of Thanet ſhould make 
good the Sale when he came of Age, which was done accordingly 
to the Defendants, or ſome of them, after the Death of the ſaid 
John St. John; for which reaſon it was inſiſted, that ſhe could | 
not have Dover out of the Manor of Sapcoates, becauſe her Huſ- | 

band was never ſeiſed thereof in Fee. Z 
Neither could ſhe have Dower out of the other Lands called | 
the Face of the Hill, becauſe ſhe had a Jointure of other Lands | 
which ſhe enjoyed above 12 Years after her Husband's Deceaſe ; | 1 
and this appearing by her Anſwer to be he Truth of the Caſe, | 

The Court declared, that ſhe had no Colour of Dower out of 
the Manor of Sapcoates; and decreed her Title to it to be diſ- 
charged, and an Account of the Profits, Oc. b 

And that the Defendants the Infants, when of Age, ſhall join 
in a Conveyance to the Plaintiffs of tt e Reſidue of the ſaid Term 
for Years, free from Incumbrances by them or by their fate Fa- 


ther, or any claiming under them; and the Tenants are to 
attorn. 


— 
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But the Court would not impeach the Dower, as to the Face 
67 the Hill, &c. 


1 


Thomas Fincham, Plaintiff. 
John Hobbs, Defendant. 


Statute of 1 Plaintiff was a Merchant, and the Defendant his Ap- 
IP 


. rentice, who was made Fatior and Agent, by and for 


allowed, his ſaid Maſter both here and beyond Sea, and was entruſted 


with Wines and other Goods, and Money, both during the Time 


when he was Apprentice and after, and hath given no Account 
thereof for which the Bill is now brought. 

The Defendant plcaded, that he had no Wares or Goods of 
the Plaintiff's ſince the Year 1663, before which Time he had 
delivered up to the Plaintiff all his Books of Account; and that the 
Plaintiff had not ſince that Time made any Claim or Demand for 
any Goods but by this Suit, and by another in the Lord Mayor's 

Court of London ſtill depending, and to which the Defendant 
. hath pleaded the ſame Plea; and that if the Defendant did 
ever owe or was indebted, or accountable to the Plaintift for Mo- 
ney, Wares or Goods, it was nine or ten Tears fince ; and there- 
fore he pleaded the Statute of Limitation of Actions, made Anno 
21 Fac. 

Fr the Court allowed the Plea good as to all Wares, Goods, 
c. received by the Defendant during the Time of his Appren- 
ticeſhip, and until he was made Free, but not after his Appren- 
ticeſhip ended; therefore ordered him to anſwer that Part of the 
Bill, but without Cots. 


— —— — 


Thomas Gundry, Plaintiff. 


George Brown and Anne his Wife, and Elizabeth 
Gundry, Widow of Thomas Gundry, Deſen- 


aAants. 


— 
— 


Where a Ohn Guidry of Lincoln's Tun, Father of the Plaintiff, was about 
Debt in due Aug. 1656, poſſeſled of a conſiderable perſonal Eſtate, and 


to one as Ad- = ; a , 
miniſtrator about that Time made his Will, and appointed his Wife Anne 
ro another, g | 

and he makes an Executor and dies before the Debt is recovered ; this being a Thing in A&:- 
on, ſhall not be charged on his Executor. | 


2 and 
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and his Father T homas Gundry Foint Executors, and after ſome 
Legacies, Oc. he deviſed to his ſaid Executors all his Goods and 
Chattels, Cc. to be reduced into Money, and laid out in Lands 
to be ſettled on her for Life, and afterwards to the Plaintiff and 
his Heirs; and that his Wife ſhould receive the Increaſe of the 
Money till the Lands were purchaſed, and to allow Maintennnce 
to his Children ; and about two Years afterwards he died. 

The Executors proved the Will, and acted jointly, and ſome 
Time after the ſaid Anne married the Defendant George Brotvn, 
and ſhe and the other Executor having poſſeſſed themſelves of 
great Part of their Teſtator's perſonal Eſtate laid out 3 900 J. in 
a Purchaſe of Lands in Eſſex, and ſettled the ſame as by the ſaid 
Will was directed. 

But after that Purchaſe it was ſuggeſted, they received more 
Money out of the perſonal Eſtate which they converted to their 
own Uſe; and the other Executor Thomas Gundry died about 5 
Years fince, having firſt made his Will, and the Defendant Eli- 
zabeth Gundry his only Daughter, Executrix, who proved her 
faid Father's Will; ſo that the Defendants Anne and George, and 
alſo the Defendant Elizabeth ought to be accountable for ſo 
much as her Teſtator received of the ſaid John Gundry's perſonal 
Eſtate, and to lay out the ſame according to his Will. 

The Defendant Anne by her Anſwer confeſs'd the Will, but 
ſaid that her Father Henry Hunt was poſleſs'd of a great perſonal 
Eſtate, and about July 1656, made a nuncupative 2 by which 
he gave all his Eſtate to the ſaid John Gundry his Son in Law, 
and to this Defendant Anne who was his only Daughter; and that 
they as univerſal Legatees had the Adminiſtration thereof, and by 
that Means the ſaid 7obu Gundry became poſleſs'd of the great- 
eſt Part of the ſaid Eſtate, and ſoon after died ſo poſſeſs d of 
the ſame, which after his Death was, by the Conſent of the ſaid 
Defendant Anne, and the ſaid Thomas Gundry, Executors of the 
ſaid Fohn Gundiy, fold by one Simon Gundry, who was her Fa- 
ther's Servant, and entruſted to diſpoſe of the teſtamentary E- 
ſtates of her ſaid Husband and Father, who kept an Account 
thereof. 

But there are ſeveral Things in that Account, for which ſhe 
by her Counſel inſiſted, ſhe ought not to be accountable to the 
Plaintiff, particularly that her Father Henry Hunt n 
of the 8th Part of a Ship called the African, did according to his 
Proportion freight her to the Indies, which Ship did not return to 
England till after the Death both of her ſaid Husband and Fa- 
ther ; and therefore the Silk that was brought home in the ſaid 
Ship ought not to have been placed to the Account of the teſta- 
mentary Eſtate of her Husband, he being then dead; but the ſame 
doth belong to her as /areiving Adminiſtratrix of her Father 
Henry Hunt, ſeveral of whoſe Debts are yet unpaid, 
| Bbb 2 Tha 
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That at the Time of the ſaid Jabu Gamdrys Death, there 
were ſeveral Debts owing to him and to the Defendant Aune, 
as they were Adminiſtrators to Zewry Hunt her Father, which 
being Things in Aion, and not recovered till afrer his Death, 
cannot be charged on her as his Executrix, but belong to her as 
the is the ſurciding Adminuiftratrix to her Father. 

That the Defendant Ave together with the other Executor 
of her late Husband John Cundry, have laid out 3900/, 
in a Purchaſe of Lands, and ſettled the ſame purſuant to the 
Will of her ſaid Husband, until which Time ſhe hath allow- 
ed Maintenance to the Plaintiff; but he having now an Eſtate 
ſettled on him, ſhe ought not to allow him any farther Mainte- 
nance. | 
The Court was of Opinion, that fince John Gaundry and the 

Defendant Anne his Wife, had taken out Adminiftration with 
the 2vill annexed of Henry Hunt, as univerſal Legatees, that 
the ſame was a ſufficient F: 6g to the Bequeſt ; and thereby the 
whole Eſtate of the ſaid Fant did veſt in the ſaid John Gund 
the Husband, (except the Debts unreceived, and thoſe in Action, 
and was ſubje& to his Will; and decreed an Account thereof 
to the Plaintiff with this Direction. 

That the Debts of the ſaid Henry Aunt. which were un- 
paid at the Death of John Gundry, ſhall be in the firſt Place 
paid out of the Things iu Action, which did furvive to the 
ſaid Anne, as Adminiſtratrix of her Father Henry Hunt; 
and as far as thoſe fall ſhort, then the other Goods of 
the ſaid Henry Hunt ſhall in Equity be liable, and be 
charged with the Payment of the Remainder of the ſaid 
Debts. | 

Where a And as to that Part of the Ship, and the Goods therein of 
Thing re- the ſaid Henry Hunt, and which the ſaid Anne claims as ſurci- 
Snecls with- wing Adminiſtratrix to him; the Court declared, that ſince 
out any Al- they remained iu Specie without any Alteration, they were in 
rerarion, © the ſame Condition with the other Goods of the ſaid Hum, 
Condition Which did veſt in 7ohn G:dry by his Bequeſt ; and there- 
with the o- fore do of Right belong to the Plaintiff, and ought to be laid 
ther Goo" out as directed by his Father's Will; and the ſame was decreed 
| flator. accordingly, 


2. 1 >:'f William 


William Hodgkinſon, P. laintiff. 
George Moot and Elizabeth his Wife, Defendants. 


and Lands in the Bill, after the Determination of a Leaſe for 3 
Lives then in Being; and having afterwards purchaſed that 
Leaſe in the Name of his Son George Hodgkinſon, in Truſt 
for himſelf, did, by his laſt Will in December 1672, deviſe 
the Premiſſes to bn Hodgkinſon and his Heirs, and ſoon 
after died. | | 5 

Fobn Hodekinſon entered after the Death of the ſaid Teſtator, 
and being ſeiſed of the ſaid Reverſion, and of the Truſt of the 
Term, conveyed the ſame to the Plaintift Vn. Hodekinſon and his 
Heirs, who entered likewiſe, and was ſeiſed of the ſaid Reverſion, 
and became entitled to the equitable Right of the remaining Part 
of the ſaid Term. | . 

But George Moor the Defendant, having married Elizabeth 
the Widow of the ſaid George Hodgkinſon, and ſhe being the 
Executrix or Adminiſtratrix of her fal Husband, in whoſe Name 
the ſaid Leaſe was purchaſed by Richard Hodgkinſon, and ſo be- 
came entitled to the ſaid Term, (tho' his Name was only uſed 
in Truſt for Richard, which they denied) have brought an E- 
jefment, and have obtained a Verdict and Judgment at Law, a- 
gainſt which the Plaintiff prayeth by his Bill to be relieved. 

This being the very Caſe, the Court decreed the Defendants 
to deliver up the Poſſeſſion of the Premiſſes to the Plaintiff, and 
to aſſign the ſaid Leaſe to ſuch Perſon as he ſhall appoint to hold 
the ſame, againſt the Defendants and all claiming under them, 

That the Judgment in Ejectment, and any other 2 ob- 
tained in an Action for the mean Profits, (if any fuch there be) 
ſhall be vacated in the Record thereof. 

But that the Defendants are not to give the Plaintiff any Ac- 
count of the Profits, which they, or either of them, have received 
out of the Premiſes, unleſs they refuſe to deliver up the Poſſeſſi- 
on, nor then but only for the Profits received after ſuch Refuſal. 


El 


Res Hoagkinſon late Grandfather of the Plaintiff Milliam, A Truft de- 
having purchaſed the Reverſion and Inheritance of the Farm —_—— 


aint the 


dant. 


— —— 


" 
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Elizabeth Ironmonger, Widow, Plaintiff. 
John Ironmonger, Cent. Defendant. 


8 121 Ironmonger, late Husband of the Plaintiff, being 
ſeiſed in Fee of the Lands and Houſes in the Bill mention- 


venanted for 


himſelf and ed, did about 21 Tears ſince upon a Treaty of Marriage to be 
dhe Hang, had between him the ſaid Humphrey and the Plaintiff Elgabetb, 
were Bo- enter into Articles to certain Perſons, c. by which he covenant- 
nnd bo ed for himſelf and his Heirs,” that in Conſideration of the ſaid in- 
ſcended tended Marriage, he would, within 6 Months after the Date of 
from the the ſaid Articles, convey and aſſure the Premiſſes to the Perſons 
0 therein mentioned and their Heirs, to the Uſe of the ſaid Hum- 
Brother; Prey for 99 Years, if he ſhould ſo long live, &c. and afterwards 
yer the the to the Uſe of the Plaintiff for her 70inrure ;and after her Deceaſe, 
younger to the Uſe of the Heirs of their two Bodies, Remainder 7o the 


rother was FTeirs of the Survivor. 
en bat The Marriage took Effect, but no Conveyance was made pur- 
Covenant, ſuant to the ſaid Articles; Humphrey died without Iſſue; and 
now the Defendant claims a Conveyance from John Ironmonger 
the Defendant, who is Heir to the ſaid Humphrey ; but he refuſcth 
to convey purſuant to the ſaid Articles, pretending that Ham- 
phrey had no Power to bind him by any Covenant. 

And now the ſaid John by his Counſel inſiſts, that tho' Hum- 
phrey did by the ſaid Articles covenant for himſelf and his Heirs 
to make ſuch a Conveyance; yet that he (the Defendant) is not 
bound by that Covenant, becauſe he is the Son of Fames Iron- 
monger who was the ycamgeſt Brother of the ſaid Humphrey; and 
that the Meſſuage and Lands in Demand are Borough Pmolifh, 
which by the Cuſtom of the Borough of Stafford (where the ſaid 
Lands do lie) deſcended to the youngeſt Son, (and that is to the 
Defendant) who for that Purpoſe hath exhibited his croſs Bill, to 
have the Poſſeſſion and an Account of the Profits, (5c. 


But on the other ſide it was ſaid, that Lands held in Borough) 


Fueliſh, do paſs by Deed and Fine as other Lands; and that 
Vn. Ironmonger late Father of her Husband Humphrey, and of 
the ſaid Zames Jronmonger, was a Purchaſer of the Lands now 
claimed by John the Son of James, for a valuable Conſideration, 
who gave them to Humphrey, and that her Title under thoſe 
Articles ought not to be impeached; but that the ſaid Zohn Tron- 


zonder ought to make an Eſtate according to the Covenant of 


her ſaid Husband, ſhe claiming the ſame as a Purchaſer for a full 
and valuable Conſideration, having brought a very conſiderable 
Fortune into his Family. | | 


2 it 2 This 
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This being the Caſe, the Court was of Opinion, that E/iza- 
beth ought to be relieved upon the Covenant in theſe Articles, 
and decreed John to execute to her and her Heirs, a good 
Conveyance of the Premiſſes, according to the Intent of the ſaid 
Articles; and in Default thereof, ſhe and her Heirs ſhall hold 
and enjoy the Premiſſes againſt the Defendant and his Heirs, and 
all claiming under him. 


%+ 


— 


Elizabeth Chapman an Infant, by Hannah Stout 
her Guardian, Plaintiff. 


William Crockley the Elder and Younger, Defendants. 


Rancis Chapman the Father of the Plaintiff, by his laſt Will 1 
F deviſed to her, and to her 7hree Siſters Sol. a-piece, pay- vos to. fore 
able to them at their Ages of twenty-one Tears, or Days of Siſters, pay- 
Marriage; and the 3 Siſters being now dead, the Plaintiff de- 3 I 
manded the whole (being 3 20 f.) of the Defendants who had pur- three of * * 
chaſed the Lands 3 with thoſe Legacies, who had Notice them died, 


1 the Suryi- 
thereof at the Time of the Purchaſe. — _ 4 


the whole; 
but not being twenty-one, or married, the Court would not Decree Payment till that Time. 


This being the Caſe, the Defendants by their Counſel inſiſt, Such Lega- 
That the Plaintiff 7s not of Age, and the Legacy is not}demang- cies are ac- 
able till ſhe is of full Age, or married, and then they will pay tional d 
it; but in the mean Time, that ſhe cannot give any Releaſe or the Civil 


Diſcharge for the ſame. Law, the 


| 9 | Condition is 
not inſerted ; for the Validity depends on a Condition, (viz.) payable at a Time to come, ſo 
that the Legatary hath no Right till that Time is come. Dom. 2. Vol. 181. 


The Court would not compel the Payment any otherwiſe 
than the Will directed ; and therefore it was decreed to be paid 
at the Age of 21, or Marriage, which ſhould firſt happen ; and 
that the Perſons of the Defendants, as well as their Lands by them 
purchaſed, do and ſhall ſtand chargeable therewith, (vis. ) with 
the Payment of the ſaid 320 /. 


Andrew 
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Andrew Clench, Gent. and Roſe his Wife, Francis 
Wiſe, Gent. and Mary his Wife, Plaintiffs. 


| Dorothy Witherly, Widow, Thomas Witherly an 
= Infant, by the ſaid Dorothy his Guardian, and 
| James Hobert, Eſq; Defendants. 


Surrender of (YR Miles Hobert being ſeiſed of ſeveral Copybold Lands, 
9 held of the Manor of Blafeild Thorp near Norwich and 
fendant and Upton, did about December 1661, in Conſideration of 100/, 
his Heirs, which he borrowed of Edmund itherly, late the Husband of 
Condition,” the Defendant Dorothy, and for ſecuring the Repayment thereof, 
but it ap- ſurrender the ſaid Copybolds to the ſaid Famund Mitberly and 
1 his Heirs, without any manner of Condition therein expreſſed; 
to ſecure the and as a farther Security, he gave the ſaid Vitberiy a Judgment 
l + 1 Log of for 200 J. 
=. 2 But by a Note in Writing, under the Hands of the ſaid Sr 
was decreed. Miles Hobert and Edmund Witherly, dated in November before, 
it was agreed, that if Sr Miles ſhould in Fantary 1662, pay 
unto the ſaid Edmund 1067. and all ſuch Money as he ſhould 
disburſe for Fines for his Admittance and otherwiſe, (5c. then 
the ſaid Edmund ſhould ſurrender back the ſaid Copyhold to 
him and his Heirs, and then alſo acknowledge Satisfaction on 
the ſaid Judgment for 200/. 

Edmund Mitherly was admitted accordingly, and afterwards 

he ſurrendered the Premiſſes to the Uſe of his Will, and thereby 
deviſed Part thereof to Dorothy his Wife, and left the other Part 
to deſcend to his Son Thomas IVitherly the Infant. 

Since which Time, ſeveral Eſtates have been carved out of the 

Premiſſes by the ſaid Dorothy, after the Death of her Husband 
Edmund VWitherly, to ſeveral Perſons, and ſhe and her Son Tho- 
mas pretend they have an abſolute Eſtate therein. | 

But it appearing to the Court, that the ſaid Surrender and 
Judgment were only Securities for the Repayment of the ſaid 100 /. 
ent by the aforeſaid Edm. Mitherhy, the Plaintiffs have entitled 
themſelves to a Redemption ; and the ſame was decreed accord- 
ingly, and that the Defendants account, Gc. 

And particularly, that the ſaid Dorothy ſhall account for ſo 
much of the ſaid Copybolds as ſhe hath ſold, or procure the Pur- 
chaſers to ſurrender back the ſame to the Plaintiffs who are the 
Daughters and Coheirs of Sir Roger Smith, who purchaſed the 
ſaid Copyhold and ſeveral other Lands, of the ſaid Sir Miles 


{[bert; and they to hold and enjoy the ſame, 
2 And 
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And that the ſaid Dorothy, if ſhe be living when the ſaid To- 
mas TVitherly ſhall be of full Age, ſhall, together with him the 
ſaid Thomas, ſurrender back to the Plaintifls Roſe and Mary, 
and their Heirs, all the ſeveral Moicties of the ſaid Copyholds; 
and in the mean Time, that they and their Heirs ſhall have Li- 
berty in the Names of the ſaid Dorothy and Thomas, or either 
of them, to bring Actions at Law or in Equity, for the Recove- 
ry of the Poſſeſſion or Protits of any of the Premiſſes, they to 1 
demnify the ſaid Dorothy and Thomas from the Coſts, C aarges 
and Damages thereof ; and from and after the Recovery thereof, 
the fame to be enjoyed by the ſaid Plaintiffs and their Wives, 


Ge. 


—— 


—c 


George Davy and Elizabeth his Wife, Executrix of 


Thomas Day, Plaintiff. 
Sarah Pollard, Widow, Defendant. 


HE Plaintiff Eligabeth was the only Daughter of Thomas The tur. 
Day, and Legatee and Executrix of his Will, and ſhe band de- 


together with her Husband George Darcy, now exhibit their Bill 


tiff's Father. 


The Defendant Sarah Pollard owns by her Anſwer, that 
ſhe entered into ſuch Bond, but that ſhe paid 50/. in Diſcharge 
of the ſaid Teſtator's Debts; and thereupon had her Bond deli- 
vered up to be cancelled ; and that the remaining 150/. was lent 
in Anguſt 1674 to one Gibbon, on a Mortgage of an Houſe in 
Long-Acre, and that the ſame is well ſecured and ready to be 
paid with Intereſt as the Court ſhall direct, ſo as the ſame may 
be preſerved for the Benefit of Elisabeth the Plaintiff, and not 
to be ſpent by her Husband. 

This appearing to be the Caſe, the Court declared, that 
ſince Geo. Davy the Husband had not, nor would make an 
Settlement or Proviſion for his Wife, the aforeſaid 150/. ſo ſecu- 
red by the Mortgage of the ſaid Houſe, ſhall continue and re- 
main on the Security, until the ſame ſhall be laid out, or other- 


wiſe ſecured for the Wife, or till this Court ſhall make further 
Order therein. 


Ccc Thomas 


creed to 


1 5 make a Set- 
againſt the Defendant Sarah Pollard, by which they demand a tlement on 


Sum of 200/. for which ſhe gave Bond to the Teſtator the Plain- — Wife, 
EN. 
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Thomas Thomlinſon and Mary his Wife, Henry 
Hoare and Anne his Wife, and John Hollis and 
Joan his Wife, Plaintiffs. 


Richard Smith, Defendant. 


"ſe , . . jp 
"toying Illiam Adams the Father of the Plaintifls Mary, Anne, 
Daughters and 7 an, being poſſeſſed of a Term for Years of an Jun 


—_— called the Black-Horſe Inn, ſituate in St. T homas-Street in 
cath of his , g " | . po 

Wife, whom Byriſtol, did about the Year 1654, by his laſt Will deviſe the 
he nade ſame to his Son Roger Adams for ten Years after the De- 
Me affentes ccaſe of his Wife, or Change of her J/7dowwhood, and after the 
to the Le- Expiration of the {aid ten Years, then he deviſed the Reſidue of 
88 the ſaid Term to his ſaid 3 Daughters Mary, Anne, and Joan, 
Term to cqually to be divided amongſt them, or to ſuch of them as 
one 2 * ſhould be then living, and made his Wife Aunè ſole Executrix, 
be Inheri- d Aſſented to the ſaid Legacies, and entered and enjoyed the 
tance, ha- Premiſſes during her Life; and died about 1 2 7ears ſince, about 
28388 which Time there was 18 Tears of the ſaid Term to come and 
to pay her unexpired. | 

Husband's 

Debts ; the Term was decreed to the Daughters. 


After the Death of the ſaid Anne, the Defendant Richard 
Smith purchaſed the Intereſt of the ſaid Roger in this Inn, ha- 
ving before purchaſed the Inheritance; and after the ſaid ten 
Years were expired, the Plaintiffs entered as Deviſees by the ſaid 
laſt Will of their Father Milliam Adams, and exhibited a Bill to 
have an Account, Gc. and that the Remainder of the ſaid Term 
might be decreed to them. 

But the Defendant refuſed to give them Poſſeſſion, claiming 
the Premiſſes by Virtue of an Allianment of the ſaid Term to 
him by Aune the Execuirix of William Adams, in Conſidera— 
tion of 150/. which he paid to her, the better to enable her to 
diſcharge the Debts of the ſaid Teſtator, ſhe not having ſuffici- 
ent Aſſets for that Purpoſe; and thereupon ſhe delivered up to 
the ſaid Defendant Smizh the original Leaſe ; and that ſince he 
entered, he hath laid out ſeveral Sums of Money in the neceſſary 
Repairing the ſaid Iun; | 

And that ſince the Plaintiffs have charged, that the ſaid Anne 
the Fxecutrix did aſſent to their Legacies, they have a proper 
Remedy at Law notwithſtanding the ſaid A{/ignment ; and there- 
fore he inſiſted by his Counſel, that they ought not to have any 
Relief in this Court. 1 

1 But 


\ 
— — ESR 
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But the Court being ſatisfied, that the ſaid Vin. Adams left 
ſufficient Aſſets to pay his Debts ; and that Anne the Executrix 
did aſſent to the ſaid Legacies, decreed to the Plaintiffs the 
Reſidue of the ſaid Term; and that the Defendant ſhould ac- 
count, to them for the Rents and Profits over and above the 
Rent reſerved in the original Leaſe, from the Expiration of the 10 
Years, during the Remainder of the ſaid Term, according to the 
Valuc thereof, when the Defendant firſt entered, in Caſe the 
Plaintiffs will accept it. 

But if the Plaintiffs ſhall inſiſt to have the Account taken ac- 
cording to the preſent Value, then the Maſter to take an Account 
of what Money the Defendant hath laid out for the neceſſary Re- 
pairs and Improving the Premiſſes; and in taking the ſaid Ac- 
count he is to have reſpect as well to the Intereſt of the ſaid 
Anne, and to the Term of 10 Years which Roger had in the 
fame, as to the Plaintiffs Intereſt, and alſo to the Inheritance; 
and to allow the Defendant porportionable Shares of all ſuch 
Money by him laid out in Repairs and Improvement of the Rent, 
out of the Money that ſhall be coming to the Plaintifls. 

But if the Plaintiffs will accept the Account according to the 
Value of the ſaid Iun, at the Time when the Defendant enter- 
ed, then the Maſter is only to examine what that Value was, 
and accordingly to take the Account, and to certify what will 
be thereupon due to the Plaintiffs, &c. 


- A 
* * * 2 5 4 
aw 
— — —_— 


Henry Newby, Plaintiff. 
Sulan Cooper, Defendant, & econtra. 


On Ceoper, late the Husband of the Defendant, mortgaged Bill to fore- 
to the Plaintiff Henry Newby, the Meſſuage and Lands n the ind . 
Bill mentioned for ſecuring the Repayment of 200 J. and Inte- and — 
reſt, which ſaid principal Sum he borrowed of the ſaid Nezwby, and a Debt 
and was likewiſe indebted to the ſaid Nezwby in 70 J. more for = 
Lime ſold and delivered, which he the ſaid Cooper (as it was be not paid 
ſuggeſted) agreed ſhould be ſecured on the ſaid Mortgage, but 97 . 
died before he paid the ſaid principal Sum, or the Deli for the dccrdinęly; 


ſaid Lime. | | but not the 
Thereupon the Plaintiff brought an Ejectment, and obtained — 

a Verdict and Judgment; and now exhibited this Bill to fore- Contra. 

cloſe the Defendant Suſan Cooper, unleſs the Principal and 

Intereſt, and the Debt for the Lime be paid on a certain 


Day, Oc. 
S . 
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The Defendant denied, that ſhe did know any Thing of the 
ſaid Lime Deli, or of any Agreement to pay the ſame; but that 
two Perſons (naming them) offered to pay and tendered to the 
Plaintiff all his Principal Money and Intereſt then due on the 
Mortgage, and before the Declaration in Ejectment was deli- 
vered. 8 

And her croſs Bill was to redeem. 

Ihe Court decreed the Principal Sum and Intereſt to be paid 
to the Time of the Tender, at a Time and Place to be appointed 
by the Maſter, diſcounting the mean Profits, Gc. 


— 


— 


Jane Travell, Widow, and other the Creditors 
and Legatees of John Danvers, Eſq; deceaſed, 
Plaintiffs. 


Rowland Danvers Son and Heir, and Elizabeth 
Danvers, Widow of the ſaid John Danvers, and 
Executrix to his Will; and Nicholas Mees and 
Ambroſe Holbetch, Defendants. 


One Tru- JOhn Dancers being ſeiſed in Fee of the Manor of Upton, 
ſtee decreed J with the Appurtenances in the County of Warzwick, ſettled 
to relinquiſh 


to the other, 120. Per Ain. thereof on the Defendant Elizabeth his Wife for 
and the Heir her Jolutiie; and being indebted to the Plaintifts in ſeveral Sims 


Law de- ; 
e Perot of Money, he made Proviſion to pay the ſame, and Portions and 


linquiſh his Maintenance for the other Plaintiffs the Legatees his Children, 
Righr to the and gave Inſtruction to the Defendant Ambroſe Holbetch to draw 


Purchaſer _ Mn : 
when he his Will in the manner following. 


—_ come ff. To give all his Lands of Inheritance to Mees and Hol- 
A betch, and their Heirs, in Tyaſt to ſell the ſame; and out of the 


ing now an 


Infant. Monies ariſing by ſuch Sale, in the firſt Place to pay his Debts, 
and in the next place, in caſe his Wife ſhould join in the Sale, 
and releaſe her Fointure before Sale to the Truſtees, then they 
were to Place out at Intereſt in their Names 1000/. ſhe to have 
the Intereſt thereif from Time to Time during her Life; and 
gave ſeveral other Legacies to the Plaintiffs. 

The Refrdne of the Money to be raiſed by ſuch Sale, he 
gave to the Defendant Rowland Danvers, and by his Mill di- 
rected that in cafe his ſaid Wife did join in the Sale, and would 
accept the Intereſt of 1000/. in lieu of her Fointure, then he 
gave all his perſoual Fftate to her, and made her fole Executrix; 
but if ſhe refuſed, hen he gave the ſame to his faid Truſtees to 


be fold, and the Monies ariſing by that Sale to be apply'd to- 
3 | wards 
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— — 


* 


wards the Payment of his Debts, and made them Executors, 
and ſhortly after he died. 


And now the Creditors and Legatees exhi 
a Diſcovery of the Will, and Relief. 


The Defendant Rozw/and Danvers the Infant claims the 
Eſtate as Heir at Law, in cafe the Will ſhould not appear to the 
Court to be a good Will, and prays the Care and Aſſiſtance of 
the Court ; the Executrix admits the Will, and is willing that it 
ſhould be performed in every 'Thing, and that ſhe would join in 
the Sale, and releaſe her Jointure. 

The Truſtees likewiſe own the 'Truſt, but that Ambroſe Hol- 
betch would relinquiſh it, and Nich. Mees is willing to accept 
it, and to account, 

W hereupon the Court decreed, that Holleteh ſhould relcaſe 
the Truſt to Mees and his Heirs, and that he ſhould ſell the 
Premiſſes deviſed to be ſold. 

That Row/and the Heir when of Age, (and if he die before, 
then his Heir) ſhall relinquiſh his and all their Right in the 
Premiſſes to ſuch Perſon who ſhall purchaſe the ſame, and to his 
or their Heirs; and in the mean Time the Purchaſers their Heirs 
and Aſſigns ſhall enjoy the ſame. | 

That Elisabeth ſhall relinquiſh her Jointure to Mees and his 
Heirs, and join with him in the Sale, Gc. and thereupon he ſhall | 
place out 1000 J. at Intereſt, and pay the ſaid Intereſt to her | | 
during her Life. 

The Reſidue of the Monies to pay Debts, and if not ſufficicnt 
to pay both Debts and Legacies, then the Debts ſhall firſt be 
paid, and afterwards the Legatees ſhall abate in Proportion to 
their Legacies; and Elizabeth ſhall have 60 J. per Aun. and the | 
Reſidue ſhall be applied to the Truſt; and the Truſtees to be al- 
lowed their Coſts and Charges out of the Money by ſuch Sale, 


and they ſhall be indemnified for what they do in Purſuance of 
the ſaid Truſt. 


bit a Bill, and pray 


— ̃ — 2 


John Luntley, Plaintiff. 
Royden and others, Defendants. 


HE Mother of the Plaintiff being poſſeſſed of a Brew- hc Exe- 
1 Houſe, and of a conſiderable perſonal Eſtate, made her cutor carri- 
Will, and thereby (amongſt other Things) directed, that after her Fre: 


Trade in 


Debts and Legacies were paid, the Reſidue of her Eſtate ſhould Brewing 


with the 
Teſtator's Stock; deereed to account for the ſame, and likewiſe for the perſonal Eſtate. 


be 
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be put into the Chamber of London, for the Uſe of her Son the 
Plaintiff, and made the Detendants her Executors, and died. 

The Defendant Royden only ated, the other renounced the 
Executorſhip ; and about the ſame Time the Plaintiff was ſedu- 
ced to Barbadbes. | 

But Royden the Executor, inſtead of raiſing what he could out 
of the Eſtate, and putting it into the Chamber of London, kept 
on the Trade of Brezwing in the aforeſaid Brecpbouſe, and em- 
ployed great Part of the 'Teſtatrix's perſonal Eſtate in the Trade, 
to carry it on; and when the Plaintift returned into England, 
he by his Bill demanded an Account of the whole, and likewile 
of the Profits made in the Trade; the Defendant was willing to 
account for the perſonal Eſtate, but refuſed to give an Account 
of the Profits made in the Trade of Brewing. 

The Court decreed an Account of all which came to his 
Hands or Poſleſſ on, and likewiſe of the Profits of the Brezwhor/e, 
and the Trade of Brewing, ſince the Death of the Teſtatrix 
(the Plaintift's Mother;) and if it ſhall appear that he brought 
in any of his own Money to carry on the Trade, in ſuch Caſe, 
he ſhall be repaid the ſame with Intereſt at 6/7. per Cent. from 
the 'Time the ſame was brought in. | 

And as to the Labour and Pains of the Detendant in carry- 
ing on the ſaid Trade, and managing the ſame, the Maſter is 
to report the ſame ſpecially, and then the Court will give far- 
ther Dircctions therein, | 


— —— 
1 


Thomas Moor an Infant, by David Moor his Father 
and Guardian, Plaintiff. 


Thomas Agar, Defendant. 


Truſtee for 1 Aar the Grandfather, late Deputy Clerk of the 
an Infant Crozyn, had Iflue only one Daughter married to Dacid 
decreed o Moor, by whom ſhe had Iflue Thomas Moor (the Plaintiff) her 


execute his 


Truſt, and only Son. 


to pay the 3 
Infant 500 J. when he ſhall be ſeventeen Years old. 


Thomas the Grandfather being poſſeſſed of a great perſonal 
Eſtate, and intending to bring up his ſaid Grandſon in the Stu- 
dy of the Law, bought a Chamber for him in Pump-Chart in 
the Middle Temple, in the Name of his Nephew Thomas Agar 
the Defendant, in Truſt for the Plaintiff; and ſometime af- 

ter he furniſhed his Study there with proper Books, and his ſaid 
3 Cham- 
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Chamber with Bedding and other Furniture; all which he | 
(the Grandfather) declared, that he intended for the Plaintiff 
Thomas Moor, and that he ſhould. enjoy the ſame with the 
Chamber. 

But the Defendant (as it was ſuggeſted in the Bill) inſinua- 

ted himſelf with the ſaid Thomas Agar his Uncle, and per- 
ſwaded him to. make a Will, wherein he gave the Plaintiff 50 . 
to be paid at his Ave of twenty-me Tears, and made the De- 
fendant ſole Executor; who by Virtue thereof entered and poſ- 
ſeſſed himſelf of the ſaid Chamber, and broke open the Study- 
Door (without the Knowledge of the Plaintiff) or of his Mo- 
ther with whom the Key was left at the Grandfather's Death, 
and by his Order; and tho the Defendant ſeems willing to 
give the Plaintiff Security for the ſaid 500 J. yet he will not per- 
mit the Plaintiff to enjoy the ſaid Chamber, or let him have the 
Books and Furniture thereof, pretending (and fo he ſays in his 
Anſwer) that Thomas Agar his Uncle declared to him, that he 
bought the ſame for him the ſaid Defendant. 

But it appearing upon Proofs in this Cauſe, that there was 
a Truſt for the Plaintiff as well for the Chamber, as for the 
Books and Furniture, and that the Plaintiff (being now an D:fant) 
ought to enjoy the ſame. 

It was decreed, that the Defendant ſhall give to the Plaintiff 
and to his Mother, upon Oath, a true and perfect Catalogue and 
Schedule of all the Books and Furniture that were in the 
Chamber, at the Time of the Death of the ſaid Thomas Agar the 
Grandfather ; and that as ſoon as the Plaintiff ſhall attain his 
Age of * 17 Tears, then the Defendant ſhall deliver to him (the : Males who 
Plaintiff) the quiet Poſſeſſion of the ſaid Chamber, Books and tuned the 
Furniture, and to ſurrender and aſſign all the Eſtate, Right Age of 14 
and Intereſt that he hath in the ſaid Chamber, to the Plaintiff Ye*"s com- 


: | plear, and 
and his Aſſigns, &c. | | Females who 


7 | | are under 
twelve, were called in the Roman Law Impuberes ; and when they were above that Age, they 
were called Adulti; ſo that the Plaintiff being in this Caſe to have the Legacy at leventeen, 
the Court might think him capable at that Age to make Right Uſe thereof, 


But if that the Plaintiff ſhould die before he is 17 Years of 
Ae (living the Defendant) then the Defendant ſhall have the Be- 
nefit of the ſaid Chamber, but not otherwiſe ; and the Defendant 
ſhall give his own Recogniſance to the Maſter to pay the ſaid 
5007. to the Plaintiff, at ſuch Time as he ſhall be of the Joe of 
17 Tears, Gc. 


John 


394 


Award de- 
creed to be 
erformed 
28 one Co- 

exccutor, 
though he 
lived 12 
Years after 
the Award 
made, and 
the other 
Cocxecutor 
made no De- 
mand in all 
that Time. 
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John Sweet, Gent. Plaintiff. 
Elizabeth Hole, J idoco, Defendant. 


Erwis Sweet the Father of the Plaintiff being poſſeſſed of a 


„ conliderable perſonal Eſtate, did, about May 1661, make his 


Will, of which he made Robert his Brother and John Szeet 
(the Plaintift ) Executors, to whom after the Death of Annes his 
Wife, he deviſed a 'Tenement called C. for the 'Term he had 
therein, and ſoon after died. 

The Executors proved the Will, but Robert poſleſſed himſelf 


of all the Bonds and other Specialties, and Goods and Chattels 
of the ſaid Teſtator, promiſing to give a juſt Account, and that 


the Plaintiff ſhould have his Share therein. 

That over and above the ſaid Eſtate, the Teſtator in the Year 
1654, ſettled a Farm called H. on the ſaid Robert in Tail, 
for which he was to pay to the Executors of the ſaid 'Teſtator 
500/, within one Year after his Death, which ſaid Sum ought 
to be accounted as Part of the Teſtator's perſonal Eſtate. 


But tho' Robert enjoyed the ſaid Farm, yet he never paid or 


accounted for the ſaid 500 J. nor for any more than 300 J. of the 
ſaid perſonal Eſtate, altho' he had exhibited an Inventory to the 
Value of 2751/. and in that there were many Om iſſions and 


Vnderval uations. 


Thereupon Differences ariſing between the ſaid Executors 
concerning their 'Teſtator's perſonal Eſtate, the ſame were refer- 
red to certain Arbitrators; and mutual Bonds were given to 
ſtand to their Award : And the Arbitrators awarded, that the 
ſaid perſonal Eſtate ſhould be divided between the ſaid Execu- 
tors equally ; and that afterwards each Party ſhould give to the 
other general Releaſes. 5 | 

And the ſaid Robert having the greateſt Part of the Eſtate 
in his Hands, he promiſed to deliver up the ſame to the Plaintiff, 
purſuant to the ſaid Award; and the Plaintiff relying upon 
that Promiſe gave Robert a ſmall general Releaſe. 

But the Plaintiff wanting his Share of the ſaid perſonal 
Eftate to diſcharge ſome Debts which he had contracted, 
and the ſaid Robert not having Money as he pretended, bor- 
rowed 200 J. of one Thomas Hody, and 300 J. of one Holland, 
for which he gave Bond, and deſired the Plaintiff to give Se- 
curity for the Payment thereof by a Mortgage of certain Lands 
which he had called, Bozwwden; and for the Sum of 30 J. which 
Robert lent him at that Time, until there ſhould be a perfect Ac- 
count made and ſettled between them. 


I ; Thereupon 


22 3 — yn > AY Ay — rpm 
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Thereupon the Plaintift by a Deed 3 June 24 Car. 2. for ſe- 
curing the ſaid 530 J. to the ſaid Robert, and to indempnify him 
from the Payment thereof, for which he had given Bond as a- 
foreſaid, granted the ſaid Lands, called Bozyden, to the ſaid Ro- 
bert for 2000 Years ; Proviſo to be void on Payment of the 5 zol. 
on the Days and Times therein mentioned. 

The Plaintiff could never bring Robert to account, and di- 
vide the ſaid Teſtator's Eſtate according to the Award; and when 
he tender'd him the 530 J. with an Intention to have his Mort- 
gage delivered up, Robert declared, that upon a juſt and fair Ac- 
count there would be nothing due, and that he (the Plaintiff) 
ſhould have his Mortgage delivered to him to be cancelled. 

But Robert being now dead, having made his Will, and the 
Defendant El/izabeth his Executrix, (who is ſince married to one 
Hole, and he being likewiſe dead,) and the ſaid Elisabeth having 
proved the Will, the Plaintiff hath exhibited his Bill, praying 
that he may have his Share of what was awarded to him as a- 
foreſaid, c. 

The Defendant owned the Charge in the Bill, but believes, 
that the perſonal Eſtate of Lewis Set the Teſtator was cqual- 
ly divided between his Executors, (of which the Plaintiff is one) 
and that the ſaid Robert had performed the Award. 

And that ſhe ought not, as Executrix*of Robert orotherwiſe, to 
be drawn into any Account, for that Robert lived twelve Tears 
after the ſaid Award made; and ſaith, that tho' Hodys Debt w:s 
paid, yet ſhe was ſued for Hp/land's Debt of 305 J. and paid the 
ſame, together with 40 J. Coſts, and 6 J. ſpent in Priſon, and 
that on Payment thereof, and other Sums by her expended, ſhe is 
willing to aſſign the ſaid Mortgage. 

'The Court decreed an Account and a Diſtribution of what 
was awarded, as well as a Redemption of the Mortgage, but 
the Account of the Mortgage to be taken apart, and not to at- 

tend the Account on the Award. 

That the Maſter ſhall compute what Money is due to the De- 
fendant, for what either ſhe or Robert paid on Account of the 
ſaid Securities by Bond, together with her Coſts at Law, and in 
this Court, and what Fees were paid upon her Impriſonment ; 
and that upon the Plaintiff's paying what the Maſter ſhall find 
due to the Defendant, ſhe ſhall reconvey the ſaid mortgaged 
Premiſſes to the Plaintiff, or to whom he ſhall appoint, free from 
Incumbrances by her or her Teſtator, and for Default of Pay- 
ment the Plaintiff to be forecloſed, and to make the Defendant 
any farther Aſſurance of the ſaid mortgaged Premiſſes. 

That the Maſter ſee whether the Award was performed by 
Robert, or what Benefit or Diſtribution hath been had or delivered 
to the Plaintiff, of Lewis Sweet's Eſtate, and if Diſtribution 
thereof was not made unto him according to the ſaid Award, 

Ddd then 
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then the Defendant ſhall be anſwerable and accountable to the 
Plaintiff for the ſame, in ſuch Manner as the Maſter ſhall ap- 
point, Ge. 


— 
3 


Richard Trigonnel, Plaintiff. 
James Forbes, Defendant. 


Demurrer HE Plaintiff exhibited a Bill, to be relieved concerning an 
. 3 " Agreement made between him and the Defendant, for all 
eee Manner of Tithes which he was to pay for his (the Plaintiff's) 
which the Lands in the Pariſh of B. and to be relieved againſt ſeveral Ver- 
ef N dicts had at Law by the Defendant againſt him for Tithes; and 
the Defen- that the Defendant might ſet forth what the Agreement was, and 
dant for what was actually due to him for Tithes for 4 or 5 Years laſt 
Tithes, Ec. aſt, 

The Defendant demurs, for that the Plaintiff ought to have ſet 
forth what the Subſtance of the Agreement was, and what Sum 
was paid in Lieu of Tithes, or what Sum was actually 
paid; and whether it was paid for the Tithes of Lands then 
in the Poſſeſſion of the ſaid Plaintiff, and for all other Lands 
which he might at any Time enjoy; all which he might have 
ſet forth, being in his own Knowledge. 

And for that it is not charged in the Bill, that the Witneſſes 
to prove this pretended Agreement were either dead or beyond 
the Seas when the Plaintiff was ſued at Law, and a Verdict 
againſt him, ſo that the Plaintiff might have pleaded the Com- 
poſition at Law, or given the ſame in Evidence at the Trial; 
therefore the Defendant ought not to be obliged to ſet forth 
the Kinds, Quantities and Values of the reſpective Tithes, 
which have been due for four or five Years paſt, the fame 

being properly in the Cogniſance of the Plaintiff, who was 
Owner and Proprietor of the Lands out of which they were 
to be paid. | 

The Court allowed the Demurrer. 


Humpbry 
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Humphry Wall, Gent. Plaintiff. 
Arthur Eaſtmead and Thomas Hakes, Defendants. 


OHN Eaſtmend by his laſt Will deviſed 100 /. to his Bill for 1001. 
Daughter Eleanor, the Wife of the Defendant Thomas which the 


Hakes,. and made the other Defendant Arthur Eaſtmead Exe-ilsintiff 


b claimed as 
cutor, and ſoon after died. a Gift; the 


| Defendant 
demurred, for that the Gift was made by a Feme Covert who was not capable to give, 


and for that he did not ſet forth by what Act or Deed he claimed. 


And now the Plaintiff exhibited his Bill, claiming this 100 /. 
as a Gift to him by the ſaid Eleanor, a little before her 
Death. 

The Defendant demurs, for that it appears by the Bill, that 
this 100 J. was deviſed to the ſaid Eleanor, who at the Time 
of the Bequeſt, and at her Death, was a Feme Covert, for that 
ſhe was then the Wife of the Defendant Thomas Hakes, and 
thereby rendered incapable of diſpoſing the ſaid Legacy with- 
out the Concurrence of her Husband, ſo that the ſaid 1001. be- 
longs to the Adminiſtrator of Eleanor, who is no Party to this 
Suit, as he ought to be; for otherwiſe the Defendant the Execu- 
tor cannot be indemnified upon Payment thereof to the Plain- 
tift, being only accountable to ſuch Adminiſtrator, and ma 
by him be drawn into another Suit for one and the ſame 
Matter; and ſuch Adminiſtrator, and not the Plaintiff, is 
well intitled to Relief in this Caſe; and the Plaintiff's Bill 
not ſhewing by what Inſtrument or Act he claims the ſaid- 
100 J. Gc. 

The Court allowed the Demurrer. 


D d d 2 Suſan 


* 
— — — —— — —äWð—uĩᷣ— — 


— 
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Suſan Marlow Widow, Plaintiff 


John Maxie and Thomas Chaplin, Gent. William 
and Richard Marlow, Joſeph Beamond Dr. in 


Divinity, Henry Parker, Eſq; and John Lamb, 


Gent. Defendants. oo 
Marriage- Ihard Marlow late Husband of the Plaintiff Suſan, in 
penn Conlideration of 600 /. to be paid to him as her Marriage- 


be perform- Portion by Millium Cook her Father, (of which 300 J. was to be 
ec, ul BY paid on their Marriage, and 300 J. more within a Year after 
1 in the Death of the ſaid Colt) made a Feoffment to the ſaid il. 
a better iam Cook of ſeveral Frechold Lands, and covenanted to fur- 
Concien render certain Copyhold Lands to the Uſe of the ſaid Richard 
would have Marſote, until the ſaid Marriage, and afterwards to him and the 
been by the ſaid an, and to the Survivor of them for Life, Remainder to 
settlement. the Ule of the Heirs of their two Bodies, Remainder to his 
own right Heirs; and covenanted to pay the Fines to the Lords 
of the Manors, of which the ſaid Copyholds were held, in Caſe 
te ſhould not within 7 Years purchaſe Freehold Lands of 60 J. 
per Aunum, clear of all Reprizes, and ſettle the ſame to the a- 
foreſaid Uſes; and farther covenanted, that if the ſaid Suſan 
ſhould ſurvive, to leave her 3oo J. at his Death, over and above 
her ſaid Jointure of 60 J. per Aunum, if ſhe ſhould be living a 
whole Year after the Death of her ſaid Father, or leave no Iſſue 
of her Body, (5c. and gave a Bond of 600 J. for Performance 
of Covenants. 

The Marriage took Effect, and William Cook the Father paid 
300 J. of the Marriage- Portion, and ſoon after made his Will, 
by which he deviſed to the ſaid Richard Marlow (the Plain- 
titt's Husband) all his perſonal Eſtate, and ſome other conſidera- 
ble ſtate mentioned in the Bill, and made him ſole Executor, 
by Virtue whereof he might have received more than 3oo J. be- 
ing the Reſidue of her Portion; and the Plaintiff ſurrendered 
a Copyhold Eſtate to her ſaid Husband of the Value of 1 2 J. per 
223 being her own Inheritance, which he enjoyed during 

his Life. 
But the ſaid Richard Marlow never made any Livery upon 
the faid Deed of Feoffment, nor ſurrendered the ſaid Copyhold 
purſuant to his Covenant before Marriage, nor purchaſed any 
Lands of 60 J. per Annum Value, in Lieu thereof; but about 
Fane 1675 he made his Will, and deviſed all the Lands men- 
tioned in his Marriage- Settlement unto the Defendant Richard 


Marloc 
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Maroc and his Heirs, and gave to the Plaintiff the Uſe of his 

Plate, Linen, c. for her Life; and in Caſe the ſaid Deviſee 

Richard Marty did not releaſe all his Right to other Lands 

mentioned in the Will, to one William Marhzy, (who was Heir at 
Law to the ſaid Teſtator) then what he before had given to the 
| ſaid R. Marlow, ſhould be and remain to the ſaid Milliam Mar- 
Hoy, his Heirs and Aſſigns for ever, and made the Defendants 
Maxie and Chaplin Executors. 

The Teſtator died, and then R. Marlozy and William Mar- 
lo ſeverally claimed the ſaid Freehold and Copyholds, which 
5 the Plaintiff ought to have for her Jointure; and the other Defendants 
Beamond, Parker, and Lamb, Lords of the Manors of which 
the Copyholds were held, refuſe to admit her; and the Execu- 
tors refuſe to pay the Fines and the 300 J. which her Husband 
covenanted to leave her, if ſhe ſurvived; and have cancelled the 
ſaid Bond of 600 J. for Performance of Covenants in the Mar- 
riage-Deed ; and have entered into the Lands and received the 
Profits, and converted the ſame to their own Uſe, tho' they 
have Aſſets more than ſufficient to pay all Debts and Le- 
| acies. 

. Therefore the Plaintiff exhibited her Bill, and prayed a De- 

| cree for the ſaid Lands according to the ſaid Indenture; and | 
that the Lords migh. admit her to the Copyholds; and that the | 
Executors may pay the Fines upon ſuch Admittances, and ac- 
count for the Protits which they have received ever ſince her 
Husband's Death; and that they may pay her the ſaid 300 J. and 
deliver up the Plate and the Reſt of the ſpecitick Legacies ; 
and that William and Richard Marl may execute Convey- 
ances, when they are at Age, to the Plaintift for Life, purſuant 
to the ſaid Indenture, Gc. 

It was argued in Behalf of the Defendants, that the Plaintiff's 
Husband made a better Proviſion for her, than if he had perform- 
ed the Covenants in the Marriage-Indenture ; for by his Will he 
deviſed to her for Life the Mefluage where he lived, with the 
Appurtenances, and all the Lands, Meadows and Paſtures 
therewith uſed in Bourne, and the Uſe of his Plate, &c. and 
an Annuity of 50 J. per Anm, iſſuing out of the Lands com- 
priſed in the Marriage-Deed, and out of other Lands late of one 
Edward Clerke in Eaſt-Bourne for her Life; and likewiſe de- 
viſed to her two Tenements there for her Life. h 

But if ſhe ſhould inſiſt on any Jointure, Dover, or other Be- 
nefit out of his real Eſtate, other than the ſaid Annuity, whe- 
ther on the Marriage-Agreement, or on any other Thing by 
him formerly done or ſuffered, then the ſaid Annuity to ccale 


and be void. 
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The Counſel for the Exccutors of Richard Marlow admit, 
that he left Aflets, but as to the 300 J. which he was to leave 
the Plaintiff, if ſhe ſurvived, they ſay, that the like Sum of 
300 J. which was to be paid as the remaining Part of her Por- 
tion by the Lxecutors of her Father J}7//;am Cook, within a 
Year aſter his Death, was never paid by them to her Huſ- 
band Nichend Malo; and therefore his Executors ought not 
to pay the 300 J. to the Plaintiff, which their Teſtator co- 
venanted ſhould be paid to her in Caſe ſhe ſurvived; and 
that the Lands which her Father J/i//iam Cook deviſed to 
her ſaid Husband, ſhould have been fold by his Appointment 
for the Payment of his Debts, and for raiſing the ſaid 300 J. 
to be paid to her Husband, and therefore the Plaintift ought not 
to have the ſaid 300 J. and the Land both. = 

The Counſel for the Lords of the Manor ſay, they are 
willing to admit the Plaintiff to the Copyholds, upon Pay- 
ment of the reſpective Fines, &. 

The Court decreed, that the Plaintiff ſhould enjoy all the 
Freehold and Copyhold Lands in the ſaid Indenture, from 
henceforth for her Life; and the Lords of the Manors to ad- 
mit her to the Copyholds for Life, and the Executors to pay 
the Fines on Demand; and the two Marhews to execute Con- 
veyances to her of the Freehold Lands for Life, and to 
deliver the Poſſeſſion both of Freehold and Copyhold to her 
forthwith ; and likewiſe of the Tenements in Eaſt-bourne, un- 
leſs ſuch Settlement of 60 J. per Aunum be made on her as a- 
foreſaid. 

And. that notwithſtanding ſuch Settlement be made, the 
Plaintiff is not to be excluded from enjoying the Lands men- 
tioned in her Husband's Will, which were her own Inheritance, 
and deſcended on her immediately upon the Death of her 
Father. 

And if Milliam Cook, the Plaintiff's Father, left ſufficient 
Aſſets to her Husband, who was Deviſee and Executor, fo 
that he might have received the other 300 J. being the Reſi- 
due of the Marriage-Portion, then the Executors of her Huſ- 
band ſhall pay her the 3oo /. which he covenanted to leave 
her, if ſhe ſurvived; and then alſo the Plaintiff ſhall have her 
Coſts in this Court, but the Lords of the Manors ſhall have 
their Coſts, c. 
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Francis Maſon, Plaintiff. 


John Goodburne and Ellen his _ and ſolin 
Fellowlove and Ellen his Wife, Defendants. 


Eorge Maſon, Uncle to the Plaintiff Francis, (who was g;11 to bir 

Heir at Law of Gerrge) on his Marriage with the a Deed in- 
Defendant Ellen, now Ellen Fell evloce, the Daughter of % ee, 
John and Ellen Goodburne, had the Meſſuages and Tene— e = 
ments in the Bill conveyed to him, the ſaid George, and his Teſtimony 
Fleirs, in Conſideration of the ſaid intended Marriage, and my . 
of 212. paid by him to the ſaid Goodburne; and this was cording to 
by a Deed executed by the ſaid Gocdburue, bearing Date 1% Pfuge 


f the Ro- 
28 Jan. 19 Car. 2. ny pay 


min Law in 


| | | | Caſes where 
any one foreſeeing that he might have Occaſion for Proof by Witneſſes, and fearing they 


ſhould die before he ſhould haye. Occaſion to uſe their Teſtimony ; and the Method is 
firſt to exhibit a Bill in Chancery, and therein to ſer forth a Title, and that the Witneſſes to 
prove it are old and not likely to live; by which the Plaintiff is in Danger to loſe it, and 
then to pray a Commiſhon to examine them, and a Subpæna to the Parties concerned, to 
ſhew Cauſe, if they can, to the contrary ; and theſe Depoſitions are not to be uſed againſt 
any other than the ſame Defendants, or thoſe claiming under them. 


Afterwards the ſaid George Maſon, by another Deed dated 
30 Fan. 20 Car. 2. ſettled the Premitles upon himſeif and the 
ſaid Ellen his Wife, and the Survivor of them for Life, and 
to the Heirs of their two Bodies, Remainder to his own right 
Heirs. 

The Plaintiff Francis Maſon bought an Houſe in IWorkſop in 
Nottinghamſhire, in the Name of the ſaid George Maſon, for 
110 J. but it was his own proper Money, and the Houſe was 
bought in Truft for him the Plaintiff. 

In April 1672, George died without Iſſue, fo that all the Lands 

of which he died ſeiſed, came and deicended on the Plaintiff, 
but that the Defendants detain the Deeds, 1o that he cannot make 
out his Title; and the Defendant Ellen hath brought her Writ 
of Dower. 
Therefore the Plaintiff exhibited his Bill, and prays, that 
the Deed dated 28 Fan. may be brought into Court, and that 
the ſame may be preſerved by the "Teſtimony of W itnetles, and 
he quieted in the Poſſeſſion. 

The Defendants admit what was alledged in the Bill as to 
George Maſon, but ſay, that before he died, he cancelled the 
Deed dated 30 January, and afterwards by Will deviſed the 
Lands therein mentioned to his Defendant Ellen, then his 
Wife, who now inſiſts to keep the Deeds in Defence of her 
Title. 


3 The 
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The Court ordered the original Deed, dated 28 Jan. to 
be brought into Court, and not to be taken out without Leave 
of the Court, and both Sides to have Copies of it atteſted by 
the Maſter; and the Plaintiff to be quieted in the Poſſeſſion of 
the Houſe in Workſop, and all other Lands late of George Ma- 
ſon, except what is deviſed by his Will to the Defendant Elen, 
which ſhe is alſo quietly to enjoy. 

That the Depoſitions of Witneſſes to prove the Deeds 28 and 
30 Zan. ſhall remain to perpetuate the Memory thereof, and 
to be uſed, in Caſe of Death or Inability to travel, as there 


{hall be Occaſion. 


Sir William Luckin, Baronet, Plaintiff. 


John Ruſhworth, Eſq; and Bridget, Elizabeth, 
Anne, Dorothy, Mary and Hannah, Siſters and 
Coheirs of Edward Pinchon deceaſed, Son and 


Heir of John Pinchon Eſqj deceaſed, Defen- 


dants. 


College Lea- FOHN Pinchon, the Father of Edward and of his ſix Siſters 
2 and Coheirs, (againſt whom this Suit was now revived after 


wot” opt the Death of the ſaid Edward) being poſſeſſed of ſeveral Col- 
Term being /ege Leaſes, (as in the Bill) and of ſeveral other Freehold and 
pired, thoſe CMpyHO Lands therein mentioned; and being indebted to the 
Leaſes were Father of the Plaintift, Sir William Luc kin, in the Sum of 4000 /, 
renewed bY did, amongſt other Things, mortgage the ſaid College Leaſes to 
and Execu- him (the Father) for ſecuring the Repayment of the ſaid princi- 
tor of the pal Sum and Intereſt; and, as a farther Security, entered into a 


. Sratute for the Payment thereof. 
ſubjeckt to After wards the ſaid 7ohn Pinchon made his Will, and there- 
ame þ is Dy directed, that his College Leaſes ſhould from Time to Time 
Debts. be renewed by his Executors, and ſo much of his Eſtate as 
could be, ſhould be kept entire, ſo as the Revenue thereof 
might be the better upheld ; and deviſed his Freehold and Ch- 
pyhold Lands to the Defendant Ryſhworth (and other 'Tru- 
ſtees ſince dead) to pay his Debts, and to ſuch other Uſes as 


in the Will, and made them Executors thereof, and died much 


indebted. 


3 
There 
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There being ſome Incumbrances on Part of the Freehold 
and Copyhold Lands thus mortgaged to the Plaintiff's F.:- 
ther, he entered, and got Poſſeſſion of ſo much as he could. 

But the Defendant Ruſbrvorth, to obſtruct him from having 
the Debt ſatisfied, renewed one of the College Leaſes in his 
n Name, but in Trift for the Children of the ſaid Fohn 
Pinchon, (as he pretended) and ſo likewiſe every four Years 
he renewed all the Leaſes held of the College, which were firlt 
in Mortgage to the Plaintiff's Father; as alſo the other Col- 
lege Leaſes of Riddle and Boxzwell, and the old Leaſes being 
expired, he entered by Virtue of the new Leaſes, and brought 
an Fjectment, and recovered the Poſſeſſion from the now Plain- 
tiff, Sir William Luckin, who claims the ſame by the Will of 
his ſaid Father, dated in the Year 1659. 

But the faid Defendant Raufſhworth now pretends, that the 
[caſes aligned by the ſaid John Pinchon to the Plaintiff's Fa- 
ther, were ſufficient to diſcharge the ſaid Debt of 4000 /. and 
that he might have levied the ſame before the Expiration there- 
of, he knowing when they would be determined, and therefore 
claimed the renewed Leaſes for the Benefit of the Children of 
the ſaid John Pinchon. | 

The Counſel for the Plaintiff Sir J/illiam Luchin inſiſted, that 
tho the mortgaged Leaſes were renewed after the Date of the 
ITill of John Pinchon ; yet his ſaid Mill did ſufficiently operate 
on thoſe Leaſes, fo as to ſubject them to the Payment of his Debts. 

But on the other Side it was argued, that the Will did not, nor 
could operate on thoſe Leaſes, becauſe they were expired by Efflux 
of Time, and that therefore the whole Term, which was in 
Mortgage, was run out, and that the Plaintiff had no more Right 
againſt the Defendant than he had againſt the College. 

The Court declared, that ſince the Debt was ſecured by a 
Statute as well as by a Mg of the College Leaſes, the 
ſame ought to be ſatisfied out of all the Eſtate of the Debtor 
both in Law and Equity ; and that the Renewing the ſaid Lea- 


{es in the Name of the Defendant Ruſhworth ought not to 


ſhelter or prote& his Eſtate againſt the juſt Debt due to the 
Plaintiff; for tho' his Mortgage did bind but a particular Part 
of his Eſtate, yet the Hatute bound the Whole; and tho' by the 
Will the Colege Lenſes were not made ſubject to the Pay- 
ment of the Teſtator's Debts, as the Freehold and Copyholds 
were, yet the Debt of 4000 J. ought to be made good out of his 
whole Eſtate, 

Therefore it was decreed, that the Plaintiff allowing the ſe- 
veral Fines, Gratuities and Charges Which the Defendant hath 
_ expended, and all Rent paid to the Cy/leges, and other Mo- 
ney paid for renezwing any Leaſes of the ſaid Teſtator Fohn 
Pjichon, at and ſince his Death, from the ſeveral Times the 

Eee ſame 
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ſame were ſo paid and disburſed; and diſcounting ſuch clear 
Protits as have been actually received by the Defendants; ſince 
the Plaintiff hath been ejected ; thereupon he thall be let into 
the Bencht of the ſaid renewed Leaſes; and that then the De- 
fendant ſhall aflign and convey them to him in ſuch Manner 
as the Maſter ſhall direct, to hold againſt the Defendant and 
all claiming under him ſince the Bill exhibited, till he ſhall 
be ſatisfied the faid 4000 J. and Intereſt, deducting ſuch Pro- 
fits which have been received either by the Plaintiff or his 
Father, Oc. 


Samuel Smith, Plaintiff. 
Robert Eaton and John Oldis, Defendants. 


Judgment N May 1672, the Plaintiff purchaſed Lands of the Defen- 

1 — dant Oldis of 40 l. per Aunum, for which he paid 800/, 

on Purpoſe and the other Defendant Eaton knowing of this Purchaſe, in Oct 

to over-  . ber following procured a Mam aut of Attorney from Oldis, to 

Purchaſe, confeſs a judgment of 400 J. as of Eaſter-Term before, on 
Purpoſe to over-reach the Plaintiff's Purchaſe, when in Truth 
all the Purchaſe-Money was paid to Oldis, excepting 70 /. 
which the Plaintiff Huth was to keep in his Hands till an In- 
cumbrance, of which he had Notice, was cleared. 

This Varrant of Attorney was procured upon a Pretence, that Ol. 
dis owed Eaton 400 l. whereas, upon an Account ſtated between 
them ſince the Judgment, there was but 88 /. due to Eaton, and 
no more, upon which Account the Plaintiff by his Counſel in- 
liſted, 

This being the Caſe, the Court decreed, that, upon Payment 
of 70 l. to Eaton with Intereſt, from the Time the ſame ought 
to have been paid to the ſaid Oldis, a perpetual Injunction 
be awarded againſt the ſaid Eaton; and that he ſhall either ac- 
knowledge Satisfaction upon the ſaid Judgment, or aſſign it to 
the Plaintiff ; and on Payment of the 70 J. the Plaintiff ſhall 
be indemnitied againſt O/dis. 


3 - Term. 
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Thomas Owens and Winford Owens, the Church- 
wardens and Overſeers of the Poor of the 
Pariſh of Langenew in the County of Denbigh, 


Plamtiffs. 


George Bean and Grace his Wife, Richard Clerke 
and Lawrence Atterbury, Defendants. 


E. Dmund Oꝛven being poſſeſſed of a conſiderable perſonal Eſtate, pœviſe of « 


did in the Year 1673, amongſt other Things, deviſe 1 00 J. Charity to 
to be laid out by his Executors, with the Advice of , Poor of 
the Superviſors of his Will, to purchaſe Freehold Lands in one Conncy, 
| ſome convenient Place, the Profits thereof to be paid to the bur that Pa- 
Plaintiffs Thomas and Vinford Ozwens; and after their Deceaſe — > 
the ſame ſhould every Year be diſtributed for ever on the County, 
Eves of Eaſter and Chriſtmas, amongſt the poor Inhabitants Sd. 
of the Pariſh of Langenew in the County of Montgomery 
whereas there is no ſuch Pariſh in hat County, but in the 
County of Denbigh. 
The Court was of Opinion, that ſince there was ſuch a Pa- 
riſh in the County of Denbigh, the Teſtator muſt mean that 
Pariſh, becauſe it appeared that he was born there, and that 


both he and his Parents lived and died in that Pariſh, 
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Bartholomew Soam, and William Soam an Vn. 
fant by the ſaid Bartholomew his Father and 
Guardian, Plaintiffs. 


John Bowden and John Eyles, Executors of Tho- 
mas Knight Merchant, Defendants. 


The Maſter HE Plaintiff Bartholomew having in the Year 1674 
received placed Milliam Sam his Son, Apprentice to Thomas 
25% with Knight for ſeven Years, to be brought up a Merchant; for 
tice, nd Which the Plaintiff was to give the ſaid Knight 250 J. and 
died within had paid Part of the Money; in Conſideration whereof the 
deere, faid Knight did covenant, that after ſome Part of the Time 
that the Of the Apprenticeſhip ſhould be ſpent, he would ſend his 
— ſaid Apprentice to be his Factor beyond Sea, and to provide 
back ks him Lodging and Diet during the ſeven Years; and the ſaid 
Money as a Bartholomet the Plaintiff covenanted to find him Clothes du- 
Debt upon ring that Time, and Indentures of Apprenticeſhip were ac- 


ſimpl a 
Contract cordingly executed between them. 


after Debts 
on Specialties are paid. 


But about two Years afterwards, (278.) in April 1676, the 
ſaid Thomas Knight died, having in that little Time employed 
his ſaid Apprentice only in ſome inferior Affairs, and left him 
unprovided, who thereupon returned Home to the Plaintiff his 
Father, who now, together with his ſaid Son, exhibited this 
Bill againſt the Executors of the ſaid Thomas Knight to dif- 
cover Aﬀets; and having paid all the ſaid 250 J. that the 
ſame might be repaid to him, or that the faid Executors might 
place out the ſaid Milliam Sam to ſome other ſufficient 
Merchant, who might perform with him as the Teſtator was to 
do, if he had lived. 

The Defendants ſay, that they have not Aſſets ſufficient to 
pay above half the Debts owing by their 'Teſtator upon Bonds 
and other Securities, the greateſt Part of his Eſtate conſiſting in 
Goods and Effects in ſeveral Factors Hands, and in ſeveral 
Countries beyond Sea, and in ſeveral Ships and Shipping, and in 
Debts ſtanding out; for which Reaſons they (the Executors) 
cannot exhibit an Inventory, nor give the Plaintiffs any Ac- 
count thereof, but that they ſhall be willing to act in the Exe- 
cutorſhip. 

And as to the paying back the 250 /. to the Plaintiffs, or 


providing another Merchant to take the Apprentice, they * 
4 | 


KS Oey 


be willing to do what the Court ſhall direct, as far as they 
"ſhall have Aﬀets after the Debts on Specialties are paid. 

The Court decreed the Defendants to account from Time 
to Time for the perſonal Eſtate of the Teſtator which ſhall 
come to their Hands, and how they have or ſhall diſpoſe the 
ſame. 

And that after they have paid the Debts of their Teſtator 
due and owing upon Specialties, then to pay the Plaintiff the 
ſaid 250 /. as a Debt due upon ſimple Contract, as far as 
there ſhall be Aſſets to do it, deducting after the Rate of 20 /, 


per Aunum tor the Maintenance of the Apprentice, during the 
Time he lived with his Maſter. 


Robert Lloyd, Gent. Plaintiff. 


William Williams Clerk, and Martha his Wife, 
and Owen Owens, Defendants. 


HE Bill was, fo ſet aſide a Will made by one Jahn Demurrer 
Lloyd, who was the Husband of the Defendant Mar- 75 bi 
tha, now deceaſed ; for that the ſaid Will was irregularly ob- er, for 


. : : very, for 
tained ; and, amongſt other Things, to diſcover what Portion that 'the 


the ſaid Martha brought to her late Husband John Lloyd, 1 
who made this pretended Will. 


ro Title 
to have a Diſcovery. 


The Defendants by their Anſwer deny that the Will was 
irregularly obtained, and * plead the ſame in Bar. er The Plea 
And as to the other Part of the Bill they demur ; it appear- wet alone. 
ing, by the Plaintiff's own Shewing, that he hath no Title to 
have ſuch a Diſcovery as prayed. | 


The Court allowed the Demurrer with Cyſts, but ordered 
the Plaintiff to reply to the Plea. 


Suſan 


398 Term. Mich. 30 Car. 2. Anno 1678. 


Suſan Salter, Widow of William Salter, and Ad- 
miniſtratrix to Anne and Suſan Salter, the 
Daughters of the ſaid Sulan and William Sal- 
ter, deceaſed, Plaintiffs. 


Dr. George Stradling and Margaret his Wife, Sir 
Charles Cleaver, and Charles Cleaver an In- 
fant, by his Guardian, and the Lady Sophia 
Chaworth Widow, Defendants. 


Leviſe of a TY Rian late Biſhop of Wincheſter, being poſſeſſed of the Ma- 
B * nor of Potterne in Wiltſhire, by Virtue of a Leaſe made 
to permit thereof by the Biſhop of Salisbury to Sir Richard Chamworth, 
his Wife to in Truſt for the ſaid Brian, did in the Year 1661 by his Will 
8 * reciting the ſaid Leaſe, deviſe 200 J. per Aunum to be paid out 
and after of the Profits thereof to William Salter (the Plaintiff S- 
2 ſau's late Husband) his Nephew for Life; and that the Eſtate 
Daughters in Law in the ſaid Leaſe ſhould continue in the ſaid Sir Ri- 


„and their chard Chazorth, during the Life of the ſaid Sir Richard; 


Heirs: and the Surplus of the Profits to go to the ſaid Milliam Salter, 


if they di f . | 
5 " to whom he deviſed the ſaid Leaſe after the Death of the 


Heirs of ſaid Richard; and made his Wife and the ſaid Sir Richard 


their Bo- _. 
dies, then Exccutors, and died. 


to the right 
Heirs of the Teſtator. 


Both the Daughters died without Iſſue, and Inteſtate, and their Mother adminiſtered ; 
and it was decreed, that ſhe had a good Title to this Leafe, and not the right Heirs of 


the Teſtator- | 


The Executors proved the Will, and the ſaid Milliam Sal- 
ter being ſeiſed of the Manor of R. in Ter in Buckingham- 
ſhire, and of other Lands which were ſettled on him in Mar- 
riage with the Plaintiff Sſan, and 3400 J. paid as her Por- 


tion, (£iz.) on him for Life, and afterwards on her for Life for 


her Jointure, Remainder to the Iſſue of their Bodies; and he 
having borrowed of one Vebb a great Sum of Money, pre- 
vailed with his faid Wiſe, the Plaintiff Suſan, to join with him 
to mortgage the cer Eſtate to the ſaid Webb. 
About Angrſt 1664, William Salter made his Will, and de- 
viſed the Ier Fiſtate to Sir Charles Cleaver, and to Sir Ro- 
hert Child, in Truſt to ſell the ſame, and to pay Webb the 
Mortgagee, and all other his Creditors, Oc. and diſpoſed of 
4 | the 
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the Surplus to the ſaid San his Wife, during her Widow- 
hood; but if ſhe ſhould marry or die, then it ſhould go to the 
Maintenance of his two Daughters Aune and Sana. 

And as to his Intereſt in the Eſtate at Porrerne, he deviſed 
the ſame to the ſaid Cleaver and Child, in Truſt to permit his 
IWife Suſan to receive the Profits thereof during ber Widows 

Hood, upon Condition, that once in ſeven Years ſhe ſhould a- 
gree with the Biſhop of Salisbury to make up the Term 21 
Years ; but if ſhe ſhould marry, then the Truſtees were to pay 
her 200 J. for her Life every Year, and after her Death the 
Profits were to go to his ſaid two Daughters Aune and Su- 
ſanna, and to the Survivor of them and their Heirs; and if 
they died without Heirs of their Body, then to his own right 
Heirs. 

And that all his Money and perſonal Eſtate ſhould be to his 
Executors, for the Benefit of his ſaid Daughters; and he made 
his ſaid Wife Suſan and the ſaid Cleaver and Child, his Exe- 
cutors, and ſoon after died. 

The Executors proved the Will, and poſſeſſed themſelves of 
all the perſonal Eſtate, and fold the [ver Lands, excepting on- 
ly to the Value of 400 J. or thereabouts. : 

The Plaintiff Suſan, fince the Death of the ſaid Milliam 
Falter her Husband, hath renewed the Leaſe of Potterue with 
the Biſhop of Salisbury, according to the Will of the ſaid 
Teſtator ; and the legal Intereſt in that Leaſe being now veſt- 
ed in the Lady Chaworth, the Widow and Executrix of Sir 
Richard Chaworth, in whoſe Name it was originally taken, in 
Truſt for the ſaid Suſan and her two Daughters, who both 

dying Inteſtate, and the Plaintiff Suſan being Adminiſtratrix to 
them, is not only intitled to the Surplus of her late Husband's 
perſonal Eſtate, and of the Money ariſing by Sale of the Her 
Lands, and the other Lands there not yet fold, but to the 
Reſidue of the Term and Truſt of the Leaſe of Potterne, as 
Adminiſtratrix to her ſaid two Daughters, according to the 
Will of her ſaid Husband William Salter; and therefore the 
Lady Chaworth ought to aſſign the ſame to her, according to 
the Truſt thereof, | 

But the Defendant Charles Cleaver the Infant, who is the 
eldeſt Son and Heir of the Lady Cleaver deceaſed, one of the Siſters 
and Coheirs of the ſaid William Salter the Teſtator, and the De- 
fendant Margaret the Wife of Dr. Kradling, the other Siſter 
and Coheir of the ſaid Miiliam Salter; pretend, that the Leaſe 
of Potterne ought to come to them as Coheirs of the ſaid 
William Salter, and the Lady Chaworth pretends, that there 
is 400 J. due to her as Executrix to her late Husband Sir Ri- 


chard Chaworth, (tho the Truſtees ought to have paid that 
Money 
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Money by the Sale of the [vr Eftate) and therefore ſhe re- 
fuſes to aſſign the Reſidue of the Term and Leaſe of Pozzerne , 
and Sir Charles Cleacer the ſurviving Executor, and Truſtee of 
the Wilt of Milliam Salter, refuſes to give the Plaintiff Suſan 
an Account of the Money raifed out of the real and perſcnal 
Eſtate of the ſaid Teſtator, and to fell that Part of the Heer 
Lands which are not yet ſold, and to pay the ſaid Teſtator's 
Debts, and reſtore the Surplus to the ſaid Suſan, who now 
exhibited her Bill to have the Leaſe of Potteriie aligned to 
her, (Ic. 

The Lady Chawecrth offers to aſſign it as the Court ſhall 
direct, upon Payment of the 400 /. and Intereſt due to her. 

But Dr. Stradling and his Wiſe, and Charles Cleaver the 
Infant, inſiſt, that the Intereſt of the Leaſe of Potterne ought 
to come to them as Coheirs to Milliam Salter the Teſtator, and 
not to the Plaintiff Suſan as Adminiſtratrix to her two Daugh- 
ters, becauſe (as it appeared) they conſented to ſell a good Part 
of Copyhold Lands, which would have come to them as Heirs 
of the ſaid Teſtator; and this was to advance the Sale of 
the Irer Eftate, on Purpoſe to preſerve Potterne, zwhich o- 
therwiſe mnſt have been fold for the Payment of the Teſta- 
tor Debts; they conceiving, that Potrerne (after the Death 
of Huſen) would come to them, if the 7wo Daughters died 
without Iſſue, &c. 

The Court declared, that the Intereſt of the Leaſe of Pot- 
terne was veſted in the Plaintiff Suſan, and that the Heirs at 
Law of the ſaid Milliam Salter the Teſtator, had no Manner 
of Intereſt therein. 

Therefore it was decreed, that the ſaid Sun ſhould pay 
400 J. and Intereſt to the Lady Chazworth, and Coſts of Suit; 
that ſhe ſhall aſſign the ſaid Leaſe to %u freed from In- 
cumbrances made or done by her, or by her late Husband 
\ Sir Richard Chaworth, and in ſo doing the ſhall be in- 
1 | demnified therein; and alſo from any Breach of her Huſ- 
band's juſt and reaſonable Covenants to be made after ſuc 
Aſſignment. 

That Sir Charles Cleaver ſhall forthwith ſell ſo much 
of the Iter Eſtate which remains unſold, and therewith pay 
the Lady Chaworth, or ſo far as it will extend to pay her, and 
other the Debts of the ſaid Teſtator ; and that he account with 
the Plaintiff Sun both for the perſonal Eſtate and the Money 
raiſed out of the real Eſtate of the ſaid Teſtator, and to pay her 
what ſhall remain in his Hands as Adminiſtratrix to her Daugh- 
ters, after Payment of their Father's Debts according to his 


Will. 


Samuel 
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Samuel Starling an Infant, 7 Jane his Mother, 
and Cuardian, Plaintiff. 


The Maſter and Wardens of the Drapers Com- 
pany, Sir Joſeph Sheldon, Sir James Ed- 
wards, James Hickſon, Eſq; Edward Wilford, 
and Emery Hill, Defendants. 


. R Samuel Starling and Dame Mary his Wife, by Inden- Money due 
denture dated 4 Jan. 24 Car. 2. and made between them on * 

of the one Part, and the ſaid Sir Foſeph Sheldon, and Sir red to be 
James Edwards of the other Part, granted to them and their paid out of 
Heirs, all his Frechold, Meſſuages and Lands in London, in 8 
Truſt for ſuch Perſons, and for ſuch Terms as he by his laſt the Mort- 

Will, or by any other Writing ſhould appoint; and for De- Sagor; and 


fault of ſuch Appointment, to his own Right Heirs. 1 


Afterwards he appointed ſuch Part of his Eſtate (as in the decreed to 
Bill mentioned) to the Mafter, JVardens and Society of the Dra- — — 
pers and their Succeſſors for ever; one Moiety of the Rents 
for the Relief of the Poor of the ſaid Company for ever, 
and the other Moicty for the Increaſe of their Stock; another 
Tenement to Chriſt Chirch-Hleſpital and their Succeſſors; an- 
other to the Harden of the Brezwers Company ; and directed 
the ſaid Truſtees to convey thirteen other Tenements in the Pa- 
riſh of F. Seprulchres London, to the Company of Drapers and 
their Succeſlors for ever; upon Truft to pay the Plaintiff Sammel 
Starling the Infant 50/. per Ann. for his Maintenance, and 100 J. 
for placing him out to ſome Calling when he ſhould be ſixteen 
Years of Age; and that when he was twenty-four Years' old, 
then to convey the ſaid thirteen Tenements to him and his 
Heirs Males; and for Default thereof to the Right Heirs of the 
ſaid Sir Samuel Starling for ever; and made the Defendants Vi. 
fd and Hill his Executors, and died poſleiled of a great perſo- 
nal Eſtate. | 

Afterwards the Executors proved the Will ; and it appeared, 
that the Teſtator owed the Defendant James Hickſon 5ool. up- 
on a Mortgage of the Premiſſes thus deviſed to the ſaid Infant, 
and the Executors, tho they confeſs Aſſets, would charge the Pay- 
ment of the ſaid 5001. upon the real Eſtate of the Teſtator; 
and the Truſtees refuſe to convey to the Company of Dra- 


Ars, pretending they would not accept the 'Fruſt of the 
Houſes, 


F ff There- 


c as. — — —_ 


* —— 
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Therefore the Plaintiff exhibited this Bill, praying that the 
Executors might diſcharge this 500 /. ot of the perſonal Eſtate; 
and that the mortgaged Premiſſes may be diſcharged from the 
ſame; and that the ſaid Sir Zoſeph Sheldon, and Sir Fames Ed. 
wards may convey the ſame to the Uſe of the Plaintiff, ac- 
cording to the Will of their Teſtator. | | 

This appearing to be the Truth of the Caſe, the Court de- 
creed the Executors to pay the $5oo/. out of the perſonal 
Eſtate, together with Intereſt and Coſts to Hickſon the Mort. 
gagee ; and afterwards the mortgaged Premiſſes to be diſcharged 
thereof. | 

And that the Truftees convey the ſaid mortgaged Premiſſes 
to the Company of Brewers, to whom the Company of Drapers 
ſhall transfer the Truſt which they had by the Will, and to 
pay what Rents they have already received, and to be indem- 
nitied. 

That the Company of Brewers receive the Rents and Profits 
in the Tenant's Hands, and thoſe which ſhall hereafter grow due, 
and out of the ſame to pay the ſaid 50 J. per Ann. and the Ar- 
rears to the Mother and Guardian of the Infant, and for his 
Maintenance and Cyſts of this Suit, to be allowed to them (the 
Brewers) out of the Infant's Eſtate. 


Term. 
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Andrew Pitcairne an Infant, the Son of Charles 
Pitcairne of Twittenham, by Richard Grahme his 


Guardian, Plaintiff. 


Gerard Braſe and Elizabeth his Wife, one of the 
Danghters and Coheirs of William Wheeler of 
Datchett; Martin Vandenanker and Mary his 
Wife, another of the Daughters and Coheirs of 
the ſaid William Wheeler ; Charles Pitcairne and 
Anne his Wife, another of the Daughters and 
Coheirs, c. Dame Katharine and Frances 
Wheeler, other of the Daughters and Coheirs ; 
and John Whitehal and Alice his Wife, another 
of the Daughters and Coheirs of the ſaid William 
Wheeler, Defendants. 


Illiam 44 heeler of Datchett, by his Will dated 13 Deviſe to 
April 1648, deviſed the Manor of Datchett and o- the 
* . eldeſt Son of 
ther Lands there to his Sn Milliam, and the Heirs charles, who 
Males of his Body; and for want of ſuch Iſſue to vos the et 
the Heirs of the Teſtator in Tail Male; and for Default of 2 
ſuch Iſſue to Sir William Wheeler of Channel: Roms, and his Name was 
Heirs; upon Condition to pay to the ſeven Daughters of the e e de- 
Teſtator, (S.) to the Defendants Eligabeth, Mary, Anne, good De- 
Fane, Katharine, Frances and Alice, or to ſuch of them who viſe. V0 
ſhould be living at his Death, 500 J. to be equally divided be- TERS 
tween them; and if Sir Vin. JVheeler ſhould refuſe to pay that Law - as for 
| Inſtance 
where the Teſtator deviſed Lands or Tenements by a wrong Name, if this Miſtake appears o- 
therwiſe by Circumſtances, ſo that the Will of the Teſtator may be ſufficiently known, the Le- 
gacy ſhall have its Effect, though the true Name is Miſtaken. Dom. 1. Vol. 54. 


1 Sum, 
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Sum, then the Premitles to go to ſuch Daughters and their 
Heirs; and ſoon after the Teſtator died, and Milliam his Son 
entered and enjoyed the ſaid Manor and Lands during his Life 
and was now dead without Iſſue. F 

On the 2oth of Fune 1665, and whilſt JVilliam I heeler the 
Son was living; Sir William Iheeler made his Will, reciting 
the Expectancy which he had to the Manor of Datchett, 
and an abſolute Eſtate in Fee of a Meadow there cailed the 
Fleet; he deviſed all his Eſtate and Intereſt in the Premiſles to 
IWilliam Pitcairue, eldeſt Son of Charles Pitcairne of Trwit- 
tenham, and the Heirs Males of his Body, (meaning the Plaine 
tiff, whoſe Chriſtian Name was Andrez,) the Plaintiff being 
then and now the (eldeſt Son of Charles) Remainder to the ſe- 
cond, third, and all other the Sons of Charles Pitcairne in 
Tail Male; upon Condition that they as they ſhould ſeverally 
inherit, ſhould take upon them the Sirname of J/heeler, and 
bear the J/beelers Arms quartered with their own paternal 
Arms for ever; and ſhould likewiſe pay the ſaid 500 J. to the 
Daughters; and if he or they refuſed, he deviſed the Premiſſes 
over, and died. 

The Plaintiff by this Means is entitled to the Meadow called 
the Fleet in Poſſeſſion, and upon the Death of Vm. I heeler 
without Iſſue, who died without barring the Entail to Sir II. 
liam, is entitled to the Manor of Datchert and Premiſles; and 
now he exhibited his Bill to have the Writings, and to receive 
the Profits, Oc. that he might pay the ſaid 500 4. to the Daugh- 
ters. 

The Defendants, the Coheirs of Vm. Wheeler their Father, 
and their Husbands, have entered and received the Profits ever 
ſince the Death of William the Son, and keep the Writings, and 
inſiſt that Villiam Pitcairne the Plaintiff hath no Title by the 
Will of Sir Vin. JVheeler, becauſe his (the Plaintiff's) Name is 
not Milliam, but Andrew, and the 500 J. is not paid accord- 
ing to the Will which they inſiſt to be a Condition Precedent ; 
and their Counſel argued, that ſuch Wills were voluntary Diſ- 
poſitions of Eſtates, and ought not to be ſupported in Equity to 
the diſinheriting of Heirs at Law. 

But the Court was of Opinion, that the Plaintiff ſhould have 
Relief, and decreed an Account of the Profits received by the 
Defendants, with Intereſt, ſince the Death of Milliam the Son, 
and the Payment of the 500/. and Intereſt ſince his Death, diſ- 
counting the Profits and Intereſt from that Time, c. 


Sir 


2 Y Ws 
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Sir John Otway and Elizabeth his Wife, and Braith- 


waite Otway an Infant, by Sir John his Father 
and Guardian, Plaintiff. | 


Robert Braithwaite, Gentleman, Dorothy Sandys, 
Widow, and Dorothy Braithwaite, Defendants. 


IR John Orway, upon the Marriage of the ſaid Elizabeth, , 
who was the Daughter and Heir of 7ohn Braithwaite, ment ads 
and Nicce and Heir of Thomas Braithtzaite his elder Bro- by | 1 ** | 
ther; and in Conſideration of a Proviſion and Settlement agreed Unie oy 
to be made by the ſaid Sir John on that Marriage, the afore- Conſiderati- 
ſaid Tho. Braithwaite 18 Apr. 1661, did then execute a Deed du of the 
| a 7 Marriage of 

of his Torkſhire Lands, Gc. his Niece, 


and a set- 
tlement made on her by her Husband, decreed to be performed; and that his perſonal Eſtate 
ought to come in Aid of ſuch Agreement. 


And it was at the ſame Time agreed, that the ſaid Thomas 
the Uncle ſhould permit all his Lands in Meſtmorland and 
Lancaſhire, as well Copyhold as Freehold, to deſcend and 
come to the ſaid Niece Elisabeth and her Heirs, if he died with- 
out Iſſue; and that he would do no act to bar the Deſcent, 
and ſhould charge the ſame with 5o0ol; and no more. 

Thereupon the Marriage took Effect, and Sir 7ohn made a 
Settlement according to his Agreement; and afterwards had 
Iſſue the ſaid Braithwaite Otway, and ſeveral other Chil- 
dren. 

But Robert Braithwaite the Defendant ſome Time after 
prevailed on the ſaid Themas in the Year 1671, to make ſome 
Conveyance to charge the Meſtmorlaud Lands with the Pay- 
ment of 1000. to the Defendant Dorothy Sandys, within a 
Year after his Death, and 300 J. more to the ſaid Dorothy at 
a certain Time therein appointed; and charged his Lancaſhire 
Lands with 7oo/. to the Defendant Robert, in the whole 
2000 J. which was more by 1500 J. than he ought to do by the 
ſaid Agreement. 

And that afterwards the ſaid Thomas made his Will, and 
thereby deviſed to the ſaid Robert and Dorothy other Part 
of his Lands, and all his perſonal Eflate which in Equity 
ought to be fubject to the original Agreement made between 
him and the Plaintiff, and made the ſaid Robert and Dorothy 


Executors, and died. 


4 And 


”Y 
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And now the Plaintiffs exhibit their Bill, to have the Benefit of 
the ſaid Agreement, and that the Defendants may execute a Con- 
veyance purſuant thereunto. 

But they the ſaid Defendants by their Counſel inſiſt, that the 
ſaid Agreement was only Poll, and not executed in the Life-time 
of Thomas, nor ſuch as the Plaintiffs could compel to be exe- 
cuted; he the ſaid Thomas having by Deed and Will made ano- 
ther Diſpoſition of his Eſtate in his Life-time; and that there 
can be no Foundation for a Decree to enforce the Performance 

thereof; and they ſet forth the ſaid Deed and Will, and an old 
Entail made by an Anceſtor of T homas. 

'The Court declared the Agreement was fully proved, and al- 
ſo the Conſideration thereof, and a Settlement made by Sir John 
Orway in Purſuance and Compenſation thereof; and that in 
Conſcience it ought to be performed; and that the 277r#ſhire 
Lands ought to be held and enjoyed by the Plaintifls ; and that 
the perſonal Eſtate of Themas ought to come in Aid and Sup- 
ply of the ſaid Agreement, and which cught to be performed as 

far as any of the Lands not entailed are liable thereunto. 

And therefore ſince an Entail was ſer up of the Lancaſhire and 
IWeftmorland Lands by an Anceſtor of Thomas, ſo that he had 
not any Power to make ſuch Agreement concerning thoſe Lands; 
therefore it was decreed, that if there were any of his Lands in 
thoſe Counties not entailed, the ſame ſhould be liable to the 

Agreement charged only with 500/. and ſhall be ſertled on the 
Lady Otway and her Heirs, (5c. | 


tad 


Margaret Shermer, Widow, and Jane Shermer, 
Executrixes of William Shermer, Plaintiffs. 


Richard Robbins, Henry Trinder, John Cox, and 
| Leonard Hawkins, Defendants. 


Decree to I N Auguſt 1655, William Shermer lent Richard Robbins (the 
3 Father of the Defendant) 800/. who for ſecuring the Repay- 
of ps a ment thereof with Intereſt, mortgaged his Lands, and made 
tion, ſigned Oath they were free from Incumbrances; and in March 1657, 


jd, enrol the ſaid Robbins borrowed 200 J. more of the ſaid Shermer, 


Purchaſe for which he confeſſed a Judgment, having before | given the 
23 ſaid Sherman a Statute for 600 J. as a farther Security for the 
cree; yet Payment of the ſaid 800/. and the ſaid Robbins the Mortga- 
another was gor, who borrowed the 200 J. as aforeſaid, agreed, that if Default 
_— s ſhould be made of Payment thereof at ſuch a Time, then within 

4 | | one 
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one Month after, the mortgaged Lands ſhould be ſold, or ſo 
much thereof as would diſcharge the ſaid 1000/7. with Inte- 


reſt. 

At this very Time the ſaid Robbins was likewiſe ſeiſed in 
Fee of other Lands, which ought to be ſubject to this Statute and 
Judgment. 

In the Year 1662, Shermer made his Will, the Mortgage be- 
ing then forfeited, and deviſed the 34 Part of his perſonal E- 
ſtate to the Plaintiffs in 'Truſt for his Children ; and he made 
the ſaid Plaintiffs his Executors, and died. 

About two Years afterwards the Plaintiffs exhibited their 
Bill in this Court againſt Richard Robbins the Mortgagor, 
and againſt Trinder, Cox and Hawkins, to diſcover Incum- 
brances, and to forecloſe the Equity of Redemption, if the 
1000/. and Intereſt was not paid by ſuch a Day. 

Robbins the Mortgagor diſcovered a prior Incumbrance 
made to Dr. Ingelo for 520/. on Part of the Premiſſes in 
Mortgage to the ſaid Shermer, which the Plaintiffs ſoon after 
bought in, and had Dr. Ingelos Mortgage aligned to them; and 
about a Year after the ſaid Robbins the Mortgagor died In- 
teſtate. 

After his Death his Son Richard Robbins the Defendant, ſet 
up a Judgment of 1600/. given by his Father in the Year 1653, 
to the other Defendant Trinder, which was two Years prior in 
Time to Serman's Mortgage, which Judgment was only a Coun- 
ter-Security to indemnity im and Hawkins againſt a Bond of 
800. Penalty, in which they were bound with and for the ſaid 
Robbins the Father; and tho' that Bond was ſatisfied, yet the 
Judgment was kept on Foot, on Pretence of a Deed executed by 
the ſaid Robbins, that it ſhould remain as a Sccurity to indem- 
nify Hawkins from ſeveral other Engagements for the ſaid Rol- 
bins ; tho' if any ſuch Deed was made, it was after the Statute 
and Judgment to Shermer, and fo ought not to be kept on Foot 
to ſhelter ſubſequent Incumbrances; therefore the Plaintiffs ex- 
hibited their Bill to ſet aſide the ſaid Judgment, and to be reliev'd 
in the Premiſſes, Oc. 

The Defendants Cox and Trinder were only brought to a 
Hearing, and Cox inſiſted, that the Debt of 100 J. and Intereſt 
due upon Shermer's Mortgage was almoſt all paid; for that 
Robbins the Mortgagor and his Son did in 1662, by Fine and 
Deed, convey to the ſaid Shermer a Farm, called J/oodzwards 
Farm, in Satisfaction of 960 J. Part of the ſaid 1000 J. and that 
the Plaintiffs had an Aſſignment of Dr. Ingelos Mortgage upon 
paying of 520 J. to him when the Lands in that Mortgage were 
worth above 800 J. to be ſold. 


HoOowW- 
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However that the Plaintiffs ought to have no Relief againſt 
Cox, becauſe Robbins the Father in Oober 1650, mortgaged 
Part of the Premiſſes contained in Sherman's Mortgage to one 
Smith for the Payment of 2004. and in November tollowing, 
he mortgaged the other Part to one Partridze for 300 J. | 

That in April 1656, Partridges Mortgage being forfeited, 
he aſſigned it to one Browning, who afterwards bought in 
Smith's Mortgage, being about a Month prior in Time. 

That in 1666, Browning cxhibited his Bill in this Court a- 
gainſt Robbins the Mortgagor to have his Money, or to be 
forecloſed; that the Cauſe was heard and referred to an Ac- 
count, and the Maſter reported 780 J. to be due, which was 
decrced to be paid on a certain Day, and the ſame not being 
paid, the Premitles were "decreed to Brozning, which Decree 
being ſigned and enrolled the Premiſſes were thereby veſted in 
him of whom Cox purchaſed the ſame, 

That in April 1663, Robbins the Mortgagor having decla- 
red and agreed, that the Judgment of 1600 J to Trinder ſhould 
ſtand as a Security to indemnify Hawkins as well as Trin- 
der; and Hawkins being in Priſon for a Debt due from Rob- 
bins, and for which he (Hawkins) was bound, the ſaid Trin- 
dur in 1666, aſſigned his Judgment of 160c J. to Hawkins, on 
which Judgment Part of the Premiſſes was afterwards extend- 
ed; and {Hawkins obtained a Decree againſt Browning for the 
Mortgaged Lands in his Poſſeſſion, upon paying his principal 
Money, Intereſt and Ci/7s. 25 

Afterwards Hawkins in Conſideration of 1300/7. paid to him, 
aſſigned the ſaid Judgment and Extent to this Detendant Cox 
and Browning; ſo that now Cox is a Purchaſer for a valua- 
ble Conſideration under the ſaid Decree and Jude ment; and 
that Brozwnings Mortgage was precedent to Shermer's, of which 
the Plaintiffs cannot have the Equity of Redemption ; becauſe 
Robbins the Mortgagor was barred of that Equity; of which 
the Plaintiffs had ſufficient Notice. 

Therefore Cox pleads, that he is a Purchaſer for a valua- 
ble Conſideration, and prays that his Security may not be 
impeached in this Court, and Trinder ſubmits to what the 
Court ſhall direct. 

The Counſel for the Plaintiff inſiſts, that the Aſſignment of 
Browning's Mortgage to Cox, and the Aſſignment of the Judg- 
ment and Extent to him by Hains, ought to be conſidered 
ſeparately ; for tho' Cox may have an Equity to be paid what 
is due on Brozwning's Mortgage, it being prior in Time to that 
of Shermer, and which for that Reaſon the Plaintiffs the Sher- 
mers are willing to pay; yet notwithſtanding that Decree by 
which Robbins the Mortgager wwas forecloſed, the Plaintiffs ought 
to be let in to redeem Hronings Mortgage. 


5 But 
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But there is no Reaſon why the Judgment, aſſigned to Cox 
by Hawkins, ſhould take Place before the Plaintiffs are ſatif- 
tied; becauſe that Agreement and Declaration which Robbins 
made, that the Judgment would ſtand as a Security to indem- 
nify Hawkins, was made in April 1663, which was eight Tears 
after Shermer's Mortgage, ſo could not affect that Mortgage; 
eſpecially ſince at that Time Cox had Notice of the Plaintiffs 
Intereſt, the ſame being ſet forth in Brewning's Bill to forcloſe, 
and in the Decree it ſelf. bs 1 
However Cox had no Manner of Intereſt till he purchaſed,  . 
it from Browning, nor then if Browning had not purchaſed of — 4 
Smith's Mortgage, which was prior in Time to Hermer's cumbrances 
Mortgage; and this Court never protetts Purchaſers of prior de bro. 
Incumbrances, but where they have been concerned with the quity, but 


Land before for a valuable Conſideration, and came innocent- 8 
ly into the Purchaſe. ave been 


concerned 
before with 
the Lands for « valuable Conſideration, and come innocently into the Purchaſe. 


The Court, upon reading an Account ſtated between Sher- The Effe 
mer and Robbins in the Year 1666, whereby there appeared to of a Mort- 
be due to Shermer the Sum of 19317. detlared that the Con- faßt © uſe- 


ro a 


veyance of Wo;dward's Farm was only as a farther Security for Creditor 


the Principal and Intereſt then due to Shermer ; and that the hilſt other 
prior Cre. 


ſaid Decrees were gained by the Conveyance of Cox; and there- ditors have 
fore ought not to forecloſe the Plaintiff's Shermer's Equity, but à Mortgage 
that they ought to be let in to redeem Browning's Mortgage E — 
without paying the Money due on Hawkin's Judement, which à ſubſequent 
Judgment ought in Equity to be accounted fatisfied as to them; Mortzagee 
and that the Defendant Cox ought not to keep it on Foot a- his unn 
ainſt the Plaintiffs, he coming in voluntarily ; and decreed the Debr, by 
— accordingly ; and that the Judgment and Extent there- In? — 4 
on be ſet aſide, and ſhall not be inſiſted on, as to any of the Mortgage, 
Plaintiffs Securities; and that a perpetual Injunction, be awarded, 5b deps- 
to ſtay all Proceedings at Law on the ſaid Judgment, as to a- Money, A 


ny Lands which are or ſhall be liable to the Plaintiffs Se- caſe be re- 


k : ih fuſe t 
curity nov in Queſtion. | it 1 * 


a 3 : by our 
Law is, b wag ing it into a Court upon a Bill exhibited againſt the firft Mortgagee ; but by 
this Pa; bc Boy the bebt of the fublecuent N A. ſecured againſt thoſe Creditors 


whoſe Securities att ſubſequent, and not againft o which are prior to the Security whith 


he had taken, Dom. 1. Vol. 362. 


Decreed alſo, that the Plaintiffs ſhall be admitted to redeem 
Browning's Mortgage notwithſtanding the Decree to forecloſe 
the Equity of Redemption; nevertheleſs the ſame ſhall be in 
Nature of a ſtated Account, and the Sum therein computed 
due for Principal and — ſhall be from that Time taken 

| 28 Ay 
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as a Principal Sum, and Intereſt ſhould be computed for the 
ſame from that Time, Gc. 
. 


* * 
n 


Nicholas Phillips, Plaintiff. 


of © 
A oe n * 7 * 
4 « 4&7 , 4 LA. 2 St 


>. 5-«:- 4 Richard Phillips, c. Executor of Nicholas Phil- 


4h 24 Cx PR tine. . lips, deceaſed, Defendant. 


# £. 


ol 7 BIT 
Bond condi-  T {cho/as Phillips deceaſed, being Uncle to the Plaintiff Ni- 
— = 1 cholas Phillips, and poſſeſſed of a great perſonal Eſtate, 


given by and having no Child, took care to educate the Plaintiff, and 
_ ee, cel brought him up with the Defendant his Partner, both living in 
— Account the Houſe with him; and by his Will gave them all his real E- 
of the Part. ſtate and Houſhold Goods, and all his Shipping, or Parts of Ship- 
2 de. ping, and all his Debts, Goods in his Shop and Warehouſe; 
viſed all bis and the Remainder of all his perſonal Eſtate equally to be divi- 


perſonal E ded, and made the Defendant Richard Phillips Executor, and 


ſtate and 


Debts due to in Fuly I673, he died. 


him, equally : 
to be divided between the Plaintiff and the Defendant, and made the Defendant Executor: 


decrecd that by his being made Executor, this Debt was not diſcharged. 

The Plaintiff exhibited a Bill, to diſcover the Shipping and 

perſonal Eſtate, and to have his Dividend, and to be exempred from 

a Debt of 400 J. which the Teſtator gave him; and wherewith- 
all he was charged by the Executor, becauſe he found it enter- 
ed as a Debt in the Teſtator's Book. 

The Defendant denied the 400 J. to be a Git, but a Debt, 
and demanded that the ſame may be brought into the Account ; 
he demands alſo the Deduction of a Bond which he gave the Te- 
ſtator to pay 1100 J. as due to him in the Partnerſhip; and alſo 
a Debt of 2000/. and 120/. Intereſt thereof, being employed in 
Trade, and for which the Teſtator had no Security; and inſiſts, 
that he being made Executor, that is a Diſcharge in Law, 
and thoſe Debts are thereby no Part of the perſonal Eſtate of the 
Teſtator, and ought not to be let into the Account. 

That after the Teſtator's Death, this Defendant by the Con- 
ſent of the Plaintiff had the Shipping valued, and the ſame a- 
mounted to 1753 /. and that the Plaintiff waspreſent, and approved 
the Valuation in the Inventory, ſo that if any thing had been after- 
wards loſt, the Plaintiff would have recover'd his Dividend accord- 
ing to that Value, and which the Defendant hath already tender d. 

That in Sept. 1673, the Defendant fold the ſaid Shipping to 
one Hen. Whiting, and he conveyed the ſame back again for the 
ſame Confideration to the Defendant ; therefore the Defendant 
ought to account but for that Yate, and not for the growing 
Profits, 2 The 


2 : 


| 
| 
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The Counſel for the Plaintiff inſiſted, that this was a colour- Fraudulent f 
able Valuation, and not at the full Value, and always een 
ed by the Plaintiff, who inſiſted to have his Share in Specie with : 
the Product; and that the Account might be directed accord- 
ingly; and that tho the Debts which the Executor did owe to 
the Teſtator might be diſcharged in Law by making him Exe- 
cutor; yet it appears to be the Intention of the Teſtator, that 
they ſhould not be diſcharged, becauſe he deciſed all his Debts, 

Goods in his Ship, &c. equally to be divided. 

The Court was of Opinion, that the Debts which the Execu- - + - + + 
cutor owed to the Teſtator were not diſcharged, but ought t 
come into the Account, „„ bie, 

That the Executor was not obliged to have the Shipping call. 109 
ed, eſpecially ſuch as was beyond Sea; and there being no Proof 5 ESC "Mp 
that the Plaintiff agreed to ſuch Valuation, he is not conclu led by a 
it; but that the 400 J. which the Plaintiff demands as a Gift, is 
not ſo, but a Debt, and ought to be brought into the Account 
with Intereſt. 

That the 11004. owing in Partnerſhip ſhall be anſwer'd to the 
Eſtate of the Teſtator, and the Plaintiff to have his Share thereof, 

But no Account to be taken of the Goods or Wares in the 
Shop at the Time of the Teſtator's Death; and if any Debts 
ſhall be diſcovered after this Account taken, both the Plaintiff 
and Defendant ſhall contribute to diſcharge them. 


* 


_— —— 


r 


1 


William Watſon, Executor of Thomaſin Davis, 


Plaintiff. 


Thomas Corbet, Richard Fowler, Rowland Baugh 
Son and Heir of John Baugh, Defendant. 


NE Fox granted an Annuity of 20/7. per Ann. to the ſaid An Annuity 
Thomaſin for 21 Years, out of the Lands in the Bill men- #ranted for 


1 7 4: 21 Years 
tioned, which was received by her for ſome Time, and the 


| f Lands out 
of which it was iſſuing were granted to another, who got a Releaſe of this Annuity from the 


Truſtees : decreed, that notwithſtanding the Releaſe, and though the Term was expired, ſo 
that the Arrears could not be recovered at Law; yet the Lands ſhall Rtill ſtand charged. 


Afterwards Fex granted thoſe Lands to one Fer, an dthe 
ſame by ſeveral mean Conveyances came down to Baugh, who 
procured a Releaſe from the Truſtees of the ſaid Aunniry ; and a 
tormer Decree having been made in this Cauſe for the Payment of 
the ſaid Aunuity; and it appearing that the ſeveral Purchaſers had 
Notice thereof; and that Fozw/er who was the firſt Purchaſer had 
an Allowance made for the ſame ; 

Gg g 2 And 


cd 
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And that Bangh had likewiſe Notice thereof, and ought not 
to have procured ſuch Releaſe where the Deed it ſelf could not 
be produced, that being always kept by the ſaid Thomaſin, and 
not by her Truſtees, ſhe having the legal Intereſt ; and that the 
Lands in the Bill ought to ſtand charged with the Arrears not- 
withſtanding the ſaid Releaſe, and the Term of 21 Nears now 
expired, ſo that it could not be recovered at Law. 

And this was decreed accordingly, from the Time that it 
was firſt in Arrear to the Death of Thomaſin, with full Coſts. 


— 


William Page, Eſq; and Bridget his Wife, Execu- 
trix of Peter Edwards, Executor of John Ed- 
wards, Son and Heir of John Edwards deceaſed, 
Plaintiff. 


Matthias Ring and Mary Stubbs; Defendants. 


TOhn Edwards the Elder, Father of the Plaintiff Bridget 

Page, by his laſt Will deviſed to her a Legacy of 400 l. and 
charged his real and perſonal Eſtate with the Payment thereof, 
and made Bridget his Wife, the Mother of the Plaintiff Bridget, 
Executrix, and died. 

Bridget the Executrix afterwards married one $74bbs, and he 
and his Wife received the Profits 7 or 8 Tears without pay- 
ing the ſaid Legacy, and then the Wife died, and $7#bbs claims 
the Premiſſes as an Intereſt deviſed to his ſaid Wife. 

Then Stubls the Husband died, leaving a good Eſtate to Ka- 
tharine and Mary his two Daughters, whom he made Execu- 
trixes, and Katharine married the Defendant Matthias Ring, 
and they and the other Defendant Mary having ſufficient Aſſets 
of the Eſtate of their late Father $74bbs, refuſe to account with 
the Plaintiffs Vm. Page and Bridget his Wife, tho' they are 
intitled to demand it, the ſaid Bridget Page being Legatee of 
the ſaid 400 J. and alſo Executrix of Peter Edwards, who 
was Executor to her Father John Edwards the Teſtator; and 
likewiſe to the Reſidue of the Eſtate of the ſaid Zohn Edevards, 
and all his Money in the Hands of the ſaid Hubs; and the ra- 
ther becauſe the Plaintiffs have, ſince the Death of Peter Ed- 
wards, paid all the Debts and other Legacies of the ſaid John 
Edwards, out of their own proper Money. 

Katharine Ring, one of the Daughters and Executrix of the 
ſaid Szubbs, is ſince dead; and Mary Stubbs the other Daughter 
and Executrix, conceals the Profits and the Aſſets of the ſaid 
Stubbs, pretending that he had a Judgment againſt Peter Ed- 


wards ; and ſhe hath ſued out a &i Fac' in order to Execution. 
There- 
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Therefore the Plaintiffs have exhibited their Bill, to have an 
Account of the mean Profits, Gc. and after what ſhall appear to 
be due on the Judgment, deducted, (if any Thing be due) that the 
Overplus may be paid to them towards Satisfaction of the ſaid 
Legacy of 400 J. | 

The Detendants pretend ſeveral Sums due to them, and that 
Accounts between Peter Edwards and Fohn Stubbs, were ju— 
cluded in that Fudgment, given by him to Subhs; and that what 
remained due to Bridget the Plaintiff, was paid by Peter Ed. 
wards, by the Conveyance of certain Lands to her, which they 
ſet forth in their Anſwer. 

Decreed that the 400 J. ſhall be paid to the Plaintiffs, with In- 
tcreſt out of the perſonal Eſtate of John Edzwards the Teſtator; 
and that ſo much of the Profits of the real Eſtate, as will ſupply 
the Defects of the perſonal Eſtate, be applycd for that Purpoſe, 
the Plaintiff Bridget being entitled to the ſaid perſonal Eſtate as 
ſhe is Executrix of Peter Edwards, the Executor of Joh Ed- 
wards her Father. 

That an Account be taken thereof; and of what hath been recei- 
ved by Stubbe, and not paid over to Peter Edwards, the Defen- 
dants ſhall pay the ſame with Intereſt to the Plaintiffs, and likewiſe 
what Rents and Profits hath been received by the ſaid $ubbs out 
of the real Eſtate, ſince the Death of Peter Edwards. 

Not to ravel into any ſtated Account, but the Proceedings at 
Law on the Judgment to ſtay till the Report made, and then to 
be vacated on Record, if the Debts thereby ſecured, are ſatisfied 
by Diſcount of what ſhall be found due to the Plaintiffs. 


F O08 


Richard Simms, Plainti F. 


Thomas Barry Son and Heir, and Executor of Wil- 
liam Barry, Defendant. 


\ N 7 Nlliam Barry, the Father of the Defendant, entered into Tha Obli- 
a Bond to the Wife of the Plaintiff Simms before her g 

Marriage, to pay 400/. whereof 120/. had been already paid; and gave 
and now the Plaintiff exhibited his Bill for the Payment of the 1 
remaining 280 J. and to have Relief on the ſaid Bond which as Ir, qecreed 
it happened to be penned, was a Bond in which the Obligor n. « Bond for 
Barry was bound in Onadraginta libris when it ſhould have “““ 
been in Cuadringenta libris. | 

It appearing to the Court, that 120 J. had been paid, and that 
there was ſuch a Sum as 280 J. due, and the ſaid Bond given #s 4 


Security for the Payment of 400 l. . 
I | 


— —— — 


It was decreed, that the ſaid Bond ſhould ſtand as a good 
Bond of the Penalty of 400 J. for the Payment of the ſaid 2801. 
and that the Defendant ſhall pay both the Principal and Intereſt, 
ſo far as he hath Aſſets; and that the perſonal Eſtate be firſt ap- 
plied for that Purpoſe, and what falls ſhort to be paid out of the 
real Eſtate. 

And that this Bond take Place before any other Bond, on 
which 7udement hath not been obtained before this Term, and 
that on Payment of the Money, it ſhall be delivered up and can- 
celled. 


* 8 th. 8 


1 


4 2 — EA 8 * 


The Lady Anne March, Widow and Executrix of 
Sir George March, Plaintiff. 


Joyce Fowke, Widow, Thomas Wroth, Eſq; and 

Dorothy his Wife, Henry Walker, Eſq; and Sa- 
rah his Wife, Richard, John, Thomas, and Ma- 
ry Fowke, Children of the E88 Joyce, and Sir 
Francis Pemberton and others, Truſtees of the 
ſaid Sir George Marſh, Defendants. 


n S R George March being ſeiſed in Fee of the Lands in the 
cute their Bill mentioned, did by his Bill dated 27 March 167 2, deviſe 
Truſt by the ſame to the Plaintiff Aune his Wife for 80 ars, if ſhe ſhould 
Tc: i long live; and afterwards to Sir Fran. Pemberton, and other 
pay Debts, his "Truſtees for 99 Years in Truſt, that by the Perception of the 
xe ear E. Profits, or by the Sale of the faid Eſtate, they might pay Bis 
ſtate not to Deli; and afterwards to Richard Fowke, and the Heirs Males 


be ſubject to : , SR 
the Payment of his Body, Remainder over, c. 


ace And he deviſed to the Plaintiff the Lady Anne Marſhall, all 
his Plaintations in Nevis, and his Negroes, Servants, Goods, 
Stock, and all his perſonal Eftate whatſoever to her own Uſe 
having charged his real Eſtate for the Payment of his Debts, that 
his perſonal Eſtate might come clear to her; and made her ſole 
Execut rix, and died. | 
'The Teſtator was indebted to ſeveral Perſons, amounting in all to 
9941. and by a Deed in ly 1656, he had covenanted to pay to 
the Children of Joyce Fowke 1000/7. within a Year after the De- 
ceaſe of his Father Rich. Marſhall, if the ſaid Richard did not 
pay the ſame in his Life-time. 

And now the Plaintiff, the Lady Aune Marſhall, exbibits this 
Bill, to enforce the Truſtees to ſell the Lands, or ſo much thereof 
as will be ſufficient to raiſe Money for Payment of the Debts; or 
that if the ſaid Lady (the Plaintiff) ſhould be compelled to pay 


them out of the perſonal Eſtate, then that the Lands may be con- 
veycd to her to reimburſe her, I The 
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The Defendants ſet forth ſeveral Deeds, by which the Teſta- 
tor obliged himſelf to pay ſeveral Sums therein mentioned to 
them and their Children, and inſiſt by their Counſel, that the 
perſonal ſtatèe ought in the firſt Place to ſtand charged, and 
not the real till the perſonal ſhall- be not ſufficient ; and that ſome 
of them claim Part of the real Eſtate by Virtue of thoſe Deeds ; 
and that the Debts are ſtill owing with Intereſt ; and the Truſtees 
ſubmit to do as the Court ſhall direct being indemnified. 

The Court decreed the Truſtees to execute the Truſt by Sale 
of the Lands appointed to be ſold to pay the Teſtator's Debts, 
and the Money due to the Children of Joyce Fozyke with Dama- 
ges; and to pay the Widow Dame Anne Marſhall ſo much Mo- 
ney, as the yearly Value of the Lands ſold ſhall amount unto, at- 
ter the rate of 7 Years Purchaſe for her Eſtate for Life, in ſuch 
Part of the Lands which ſhall be ſold for the Purpoſe aforeſaid. 


— 


Hir John Tufton, Bar. Plaintiff. 
John Hawtry, Eſq; Defendant. 


HE Bill was, to ſupply a Defect in a Settlement of Lands on 
the Plaintiff, the better to enable him to pay his Debts. 

'This Cauſe coming on upon Bill and Anſwer, the Court 
would make no Order without a Replication and Proofs. 


Mary Stubbs, the Widow of Richard Stubbs, and 


Edward Huene, Executors of the ſaid Richard, 
Plaintiffs. | 


| Rich. Stubbs and Charles Stubbs, Sons of the ſaid 
| Richard deceaſed, Defendants. 


w 


TY 1chard Stubbs the Father, being ſeiſed in Fee of the Lands Deviſe of 
I in the Bill, did, by his laſt Will in the Year 1675, appoint * 
that his Debts ſhould be paid out of his Eſtate; and afterwards 


ſtate to pa 


he deviſed one Moiety thereof to the Plaintiff Mary his Wife, 3 
and the Plate marked with her Name; and the other Moiety Egal fall“ 


ſhort : de- 
ereed that the Heir at Law ſhall join with the Executors in the Sale of the res! Eſtate, an 


that the Widow of the Teſtator ſhall not retain her Jewels as Paraphernalia. 
| | fo 


416 Term. Hill. 31 Car. 2. Anno 1678-9. 


to his Children Richard, Charles, Fohn and Elizabeth, and all 
his Plate to be equally divided amongſt them; and declared 
that all his Eſtate both real and perſonal ſhould be for the Uſes 
aforeſaid, and made the Plaintiffs his Executors, and died, 

The Executors have paid ſeveral Debts, and were about to 
pay the reſt by Sale of ſome Part of the Lands, having not ſuf- 
ficient of the perſonal Eſtate, and to make Diſtribution as the 
Will directs. 

But Richard Stubbs the Defendant, the Heir at Law of the 
Teſtator, pretends that the Lands are deſcended to him, and that 
his Father made no ſuch Will, and refuſes to join in the Sale; 
and the Executors pray an Account of the Profits, and of a 
Cargo of Goods of the ſaid Teſtator ſent into France, amount- 
ing to 50v/. to have Returns, which the Defendants now refuſe, 
pretending the ſaid Goods were given to them by their Father in 
his Life-time. 

The Court decreed an Account of the perſonal Eſtate, where- 
of the Jerwels claimed by Mary as her Paraphernalia ſhall be 
Part; that Richard the Heir join in Sale, and the Purchaſer to 
hold againſt him, and all claiming under him. 

As to the Cargo of Goods, they are to be charged as Part of 
the perſonal Eſtate, and applyed accordingly. 


Elizabeth March, Widow and Executrix of Richard 
March deceaſed, Plaintiff. 


William Walker, Defendant. 


T*HE Defendant was a Goldſmith, and had ſeveral Sums of 
Money in his Hands of the ſaid Richard March, who was 
drowned 20 Febr. 1672, and the Defendant having Notice there- 
of under Pretence of going to ſee the Body, went into his 
Chamber, and entered his Cloſet in Fleerſtreer, and took away 
ſeveral Writings and Securities for Money, and hath ſince made 
ſeveral Entries and Additions, and Alterations, both in his Day- 
Book and Leiger-Book, relating to the Accounts of the decea- 
ſed, of which the Bill prays a Diſcovery and Relief. 

The Defendant confeſſed, that he had ſeveral Sums of Money of 
Rich. March, 9 Fuly 1672, at which Time he accounted with 
the ſaid Richard, who, by his Hand ſet to the Defendant's Book, 
acquitted and diſcharged him of all Accounts to that Day; that aſter- 
wards the Defendant did receive other Sums of the ſaid Richard, 
amounting to 400/. and paid him 200 J. and 100 J. more, and 86 /. 


but 2 Days before the ſaid Richard was drowned; ſo that there 
2 3 re- 
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remained due to him at his Death only 24 J that the Day af- 
ter his Death, this Defendant (at the Requeſt of Mr. Thynn, 
(whoſe Steward the ſaid Richard was,) went to his Chamber 
and Cloſet to look over his Papers, and to ſeparate thoſe which 
belonged to Mr. Thynn from the reſt ; but denied that he took 
away any Writings. 

The Court on viewing the Books of Account, and examining 
one Cook viva ce, Who was the Goldſmith's Apprentice at 
that Time, and who had been already examined as a Witneſs 
both on the Part of the Plaintiff and Defendant ; and he now 
depoſing, that two Entries were made in the Lejger-Book of 
100 J. each, as paid by the Defendant to Richard Marſh 18 
Feb. were not entered till after his Death; and that about two 
Days before his Death he, the ſaid March, was at the Defen- 
dant's Shop to call for Money, and that he was in ſome Care 
to provide Money to pay him, which he acknowledged was 
200 J. the Court was ſatisfied that the ſaid 200 J. was never 
paid, decreed the Payment thereof, and of the 24 J. and Inte- 
reſt at the Time of the Bill exhibited, at ſuch Time and Place 
as the Maſter ſhall appoint. 


— 


Richard Morrice, Plaintiff. 


Frances Hollibarton, Widow, Elias Pledger and 


Elizabeth his Wife, Adminiſtratrix of John 
Burges, Defendants. 


s Plaintiff Richard Merrice fold ſeveral Goods for 
1 John Burges, amounting in the whole to 100/. which 
ſaid Sum Purges defired him to Keep in his Hands at Intereſt, 


and to give Bond for it to Z//ibarton in Truſt for him; which ment obrain- 


he did accordingly. ; | 
Afterwards the Plaintiff paid Burges 20 l. whereof 10 /. 


Bill to be 


relieved a- 


gainſt a Bond 


and Judg- 


ed at Law. 


was Part of the Principal, and ſoon after Burges died Inte- 


ſtate; and Elizabeth his Wife, now the Wife of the De— 
fendant Elias Pledger, took out Adminiſtration, to whom the 
Plaintiff paid 70 J. more at ſeveral Times, which ſhe promiſed 
ſhould be allowed out of the Bond; but now ſhe pretends, that 
this 100 J. was left in the Plaintiff's Hands by her Husband the 
Inteſtate, to be employed in Trade; and confeſſes, that the 
Plaintiff paid ſeveral Sums to the ſaid Inteſtate in his Lite- 
time, and to her, as Adminiſtratrix, ſince his Deceaſe, amount- 


ing to 58 J. as the Proceed of the ſaid 100 / in Trade, and 
25 H hh not 
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not as any Part of the principal Sum of 100 /. and Intereſt ; 
and pretends likewiſe, that ſince thoſe ſeveral Payments the 
Plaintiff promiſed to pay the ſaid 100/. and thereupon 
ſhe put the ſaid Bond in Suit, and hath obtained a Judg- 
ment, Oc. 

A decreed the 100 J. ſhall be taken as Money 
lent at Intereſt ; and that the Plaintiff ſhould pay what re— 
mained unpaid, together with the Intereit thereof, and Che 
at Law, to the Defendant ; and then the Bond to be deliver- 
ed up, and Satisfaction acknowledged upon the Judgment, 
the Plaintiff giving a Releaſe of Errors, and on his Failing fo 
to do, the Bill to be diſmiſſed. 


— 


— — 


Rowe, Plaintiff. 
Harvey, Defendant. | 


'HIS Bill was, to have the Will of Sir John Hele per- 
formed, who gave an Annuity of 6 J. 13 5. 4d. per An- 
num to the Curacy, which was now ſerved by the Plaintiff; 
but, that if a better Maintenance ſhould be ſettled on him 
than he had at that Time, then the ſaid Annuity was to 
ccaſe, | 
The ſaid Annuity was to be paid out of the Demeſnes of 
Clifton Manor in Dorſetſbire, which by ſeveral mean Con- 
veyances was now come to the Defendant, who in his An- 
* See Ken. ſwer ſet forth the“ Letter and Declaration of King Car. 2. 
nett's Caſe of in the Year 1660, to the Biſhops, Deans and Prebends, to ſet- 
3 tle ſome good Addition and Inereaſe on Vicarages and Curacies, 
Ge. where the Tithes were appropriated to the ſaid Bi/hops, &c. 
and that no Leaſe ſhould be made of any Rectories impropri- 
ate, until they ſhould provide, that the Curates Places unendow- 
ed ſhould be of the Value of 100 J. or at leaſt 80 J. per Au- 
mum ; and that by Virtue thereof the Plaintiff hath or might 
have a more ſufficient Maintenance, if he had made Applica- 
tion for that Purpoſe. | 
But it appearing, that a more ſufficient Maintenance was not 
ſetttled, the Court decreed the Arrears of the ſaid Annuity to 
be paid forthwith to the Plaintiff; and that the Defendant, his 
Heirs and Aſſigns, ſhall at all Times hereafter continue the Pay- 
ment of the ſaid Annuity, until a better Maintenance ſhall be 
ſettled according to the aforeſaid Will. | 


* 


5 Thomas 
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Thomas Norris, Plaintiff. 
William Norris, Defendant. 


Homas Norris the Father had Iſſue two Sons, Richard Two Bro- 

and Thomas the Plaintiff, and he the ſaid Thomas Nor- *bers; « Lo- 
rig the Father, by his laſt Will, deviſed to his eldeſt Son Ri- Jesled te 
chard the Sum of 100 /. which was then ſecured on a Mort- one of 


gage to him, and made the Defendant J/illiam Norris Execu- mem, Abo 


; be- 
tor, and ſoon after died. — Sea, 


| and after 
five Years Abſence, the other ſuggeſting he was dead, took out Adminiſtration, and ſued for 
the Legacy, and had a Decree. 


Thomas the Plaintiff exhibited a Bill againſt the ſaid Exe- 


cutor for this 100 J. ſuggeſting, that Richard his Brother was 
dead, and that he had adminiſtered, and ſo was intitled to the 
Money. 

'The Defendant the Executor confeſſed the Will and the De- 
viſe ; but ſays, that the 100 J. was not to be paid till Ri- 
chard was of the Age of 18 Years ; and that he (the Defen- 
dant) took Care of the Maintenance of Richard, and of his 
Education, and placed him out Apprentice; and that about 
five Years ſince, he went beyond Sea, leaving a Note in Wri- 
ting behind him, that he would not return in ſeven Years, 
and believes that he is ſtill living; and ſays, that the Intereſt 
due on the ſaid Mortgage was paid to the Teſtator himſelf, 
as long as he lived; and that he is willing to pay the 
Money, being ſaved harmleſs in ſo doing, and being allowed 
his Expences, &c. | 

The Court decreed the 100 J. and Intereſt, to be paid to the 
Plaintiff ever ſince Richard went away, the Plaintiff giving Se- 
curity that it ſhall be repaid to Richard, if ever he ſhould 
return; which Security is to ſtand for 3 Zears, and no longer; 
but the Plaintiff's own Security to ſtand for ever, 


Hhh2 Term. 
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An Agree- 
ment de— 
creed to be 
performed. 


Termino Paſchæ, 
31 Car. 2. Anno 1679. 


Nicholas Wallenger, Plaintiff. 


William Greenteild, Thomas Norris and Elizabeth 
his Wife, Defendants. 


HE Duke of Somerſet in December 1672, deviſed to 
i the Defendant Greenfei/d a Meſſuage and Land, then in 
the Poſſeſſion of the other Defendants Thomas Norris 
and his Wite, to hold the ſame from the Day of the Date of 
the ſaid Demiſe for 99 Tears, if John Greenfeild, Nephew of 
the ſaid Milliam, and Stephen Coleman and Henry Coleman 
ſhould ſo long live, under the yearly Rent of 3/. 9s. 2 d. 
Afterwards on the 29th of September 1673, it was agreed 
in Writing between the Plaintiff Mallenger and the Defendant 
Ililliam Greenfeild, that in Conſideration of 787 J. formerly 
paid, and of 463 /. more, to be paid with Intereſt by the ſaid 
Plaintiff to the Defendant Greenfer/d, that he would, before 
the 25% of March next enſuing (at the Charge of the Plain- 
tiff) aſſign to him all his the ſaid Greenfeild's Eſtate and Inte- 
reſt in the Premiſſes, with Covenants for quiet Enjoyment, Gc. 
he, the ſaid Plaintiff, procuring a Licenſe from the Duke 
for making ſuch Aſſignment, and demiſing the Premiſſes to 
the Defendant Elizabeth for her Life, (ſhe being then a Wi- 
dow, but ſince married to the Defendant Thomas Norris,) at 
IO J. per Aunum Rent; or elſe paying to the ſaid Elizabeth 
20 J. per Aunitm for her Life at her Election; and that the 
Rent of 100 J. which would be due at Lady-day next, ſhould 
be paid to the Plaintiff, if the ſaid Eligabeth made her Election 
to have 20 J. per Annum. | | 
Purſuant to this Agreement, the Plaintiff paid the ſaid Green- 
feild ſeveral Sums of Money, amounting to 258 J. in Part of 
the Purchaſe-Money; and is ready to pay the Reſidue with 
Intereſt ; and the Defendant Elisabeth hath made her Election 
| 3 to 
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to hold the Premiſſes at the yearly Rent of 100 J. per Ann. 
and attorned Tenant to the Plaintiff, and paid him ſome Part 
of the Rent for the Year 1673, and more for two Years af- 
terwards; and that the Duke of Somerſet, to evidence his 
Conſent to the ſaid Aſſignment and Leaſe, had, in Conſidera- 
tion of 20 J. paid to him by the Plaintiff by Indenture dated 
in March 1674, demiſed the Premiſſes to the Plaintiff and 
his Aſſigns for 99 Tears, if thoſe three Lives aforeſaid, or ei- 
ther of them, ſhould ſo long live under the yearly Quit-rent, 
the ſame being as effectual for Enabling the Performance of 
the Agreement between the Plaintiff and the Defendant Creen- 
feild as a Licenſe would have been. 

And the Plaintiff kath requeſted Milliam Creenfeild to ac- 
cept the Reſidue of the Purchaſe- Money, and to deliver up his 
Leaſe, and likewiſe to releaſe all his Right and Intereſt to 
the Premiſles ; and hath likewiſe required the Defendant Nor- 
ris to pay all his Rent arrear, and cither to take a Leaſe ac- 
cording to the Terms in the ſaid Agreement, or to deliver up 
the Poſſeſſion to the Plaintiff, which the Defendants refuſe; 
and Creenfeild refuſes to diſcover what Money he hath re- 
ceived of the Plaintiff; and the other Defendants have com- 
mitted Waſte, and the Plaintiff hath no Remedy to recover 
the Rent ſo long as Creenfeild's Leaſe ſtands in Force; 
therefore the Plaintiff exhibited this Bill to be relicved in the 
Premiſſes. 

The Defendants pretend, that all the Purchaſe-Money was 
not paid, nor a Licenſe procured according to the Agreement; 
and that he the ſaid William Creenfeild is willing to pay back 
as much of the Money as he hath received. 

The Court decreed, that the ſaid Agreement ſhall be per- 
formed, and that the Plaintiff pay Creenfei/d the Reſidue of 
the Purchaſe-Money, with Intereſt for what remains unpaid ; 
and then Ereenfeild to convey to the Plaintiff, who is to hold - 
the Premiſſes from all claiming under him. I; 

That Norris and his Wife pay the Arrears of the 1co l. per 
Annmm Rent, and continue the growing Payments to the Plain- 
tiff, and to take a Leaſe of the Premiſſes, according to the 
Terms in the Articles of Agreement, and to execute a Coun- 


terpart thereof, no Coſts of either Side. 


, Term. 
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Thomas Powell, Eſq; Plaintiff. 
Thomas Stakes and Jane his Wife, and others, 


Defendants. 
Legatee is Ampſuin Wiſe by his laſt Will deviſed to Dorothy Ogle- 
1 thore 5 00 l. and made Philippa Langhorn Executrix, 
in Propor- and died. 
tion with 


the other Legatecs, where the Eſtate of the Teſtator falls ſhort to pay the Whole. 


Dorothy Oglethorpe, before ſhe received the ſaid 500 J. 
gave 40 /. Part thereof to the ſaid Philippa, who being in- 
debted to the Plaintiff Pozwe// in 100 J. Principal Money, upon 
Bond, ſhe, together with one Rowland Langhorn her Brother 
in Law, and one Eſſex Merrick, who had the Management of 
her Eſtate in Truſt to pay her Debts, came to the Agreement 
following with the Plaintiff about Seprember 1671. 

. That whereas the ſaid Bfſex Merrick had an Eſtate con- 
veyed to him, in Truſt to pay the Debts and Legacies of the 
Teſtator Sampſon Miſe, he ſhould out of the 500/. deviſed to 
Dorothy Oglethorpe, detain 40 J. Legacy given to Philippa, 
and pay it to the Plaintiff Pozwe// in Part of 100 J. aforeſaid ; 
and that Rowland Langhorne, who was to receive a conſide- 
rable Sum for Philippa, ſhould with her be bound to the 
Plaintiff Powe/] in a Bond of 120 J. conditioned to pay 60 J. 
Reſidue of the ſaid 100 J. at a Day certain; which new Bond 
ſhould be depoſited in Merrick's Hands, in Truſt, that upon his 
Payment of the 40 J. to the Plaintiff, he ſhould deliver up the 
new Bond to him, and that then the Plaintiff ſhould deliver up 
the old Bond of 100 J. to be cancelled ; but before this Agree- 
ment was performed Philippa died, having made one John 
Langhorn an Infant Executor. | 


3 Afterwards 
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Afterwards Merrick in Breach of his Truſt delivered up the 
new Bond to Rozo/and Langhorne, and refuſed to pay the 
40 /. according to the Agreement ; whereupon the Plaintiff ex- 
hibited a Bill againſt the ſaid Roww/and and Merrick, and the 
Infant the Executor of Philippa, and other the Truſtees for 


Payment of the Debts of Philippa, ſetting forth all this Mat- 
ter, _ praying Relief, Gc. | 
An 


upon hearing this Cauſe it was decreed, that the Plain- gycentor 


tiff Poe procuring a Releaſe of the ſaid 40 J. from Fane (the decreed to 


Executrix of Dorothy) who married the Defendant Stakes, f 
_ * Merrick ſhould pay the ſaid 40 J. to the Plaintiff 
Powell. 5 | 

But Stabes and his Wife refuſe to execute ſuch Releaſe, 
tho often required; and the Plaintiff hath offered them, that it 
Ozlethorp's Eitate fall ſhort to fatisfy her Debts and Lega- 


_ he will allow hs Proportion of the ſaid 40 J. to make it 
good. 


Therefore the Plai: tiff hath exhibited this Bill, to com- 
pel _ to execu'e ſuch Releaſe, and that he may be re- 
lieved. 

The Defendants deny that they know any Thing of the a- 
foreſaid Agreement, or that Philippa was indebted to the Plain- 
tiff, or that ſuch new Bond was given in Truſt, Gc. and left 
in the Hands of Merrick. 

But they confeſs the Deviſe of 500 J. and 40 J. as in the 
Bli ſet fcrth; and ſay, that Merrick gave them ſome Bills 
charged on Sir Robert, Finer for 480 J. which the ſaid Jane 
the Executrix of Og/ethorp accepted, and that he detained 20/. 
in his Hands for his Trouble in the ſaid Truſt; but becauſe 
of the Stop ſoon after in the Exchequer, the Detendants have 
not received any Part of the faid principal Sum of 500 J. and 
they demand the Judgment of the Court, whether the fame ſhall 
be recovered as 4ſ/ets in their Hands; and they inſiſt by their 
Counfel, that they are not obliged to ſeal ſuch Releaſe, becauſe 
they are no Parties to the original Suit; and for that 70h 
Langhorne, the Executor of Philippa, is ſtill an Infant, and 
not capable to give them a legal Di'ctharge for the ſaid 4ol. and 
for that the Eſtate of Og/erborp tails thort to pay her Debts and 
Legacies. | | 

That if the Plaintiff Pozve/ hath any Right to the ſaid 40 J. 
he ought to accept the ſame in Proportion with the other Le- 
gacies of the ſaid Og/ethorp, and abate in Proportion as her 
Eſtate ſhall fall ſhorr. 

Thereupon the Counſel for the Plaintiff offered, that he 
ſhould accept two Thirds of the faid 40 /. for his Proportion, 
ſo as Stakes and his Wife would execute a Releaſe thereof to 


Merrick, 


wn a Re- 
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Merrick, and deliver the ſame to the Plaintiff, the better to 
enable him to recover it of Merrick. 

Whereupon the Court decreed the ſaid Releaſe to be exe- 
cuted and delivered accordingly ; and at the ſame Time, that 
the Plaintiff Poe i ſhould give his own Security to the Defendants, 
to pay the one third Part of the ſaid 40 J. as ſoon as he 
ſhould recover it of Merrick, which third Part the Plaintiff 
ſhall pay to Fakes and his Wife, and the other two Thirds 
the Plaintiff is to retain for his Proportion of the ſaid Legacy 
given to the aforeſaid Philippa. 


— 


——_— 


Term. Sanct. Mich. 


31 Car 2. Anno 1679. 


* 


Nicholas Saunders, Plaintiff. 


Richard Bournford, Iſabel Allen and others, 
Defendants. 


A Truſt J Allen being ſeiſed in Fee, Gc. did, by Indenture da- 


a Term. for ted 25 April 10 Zac. grant the Lands in the Bill, &c. to 

be; Richard Saunders; and in the ſaid Deed there was a Co- 
in Equity, venant for farther Aſſurance. 

tho the ; 


Term was merged in the Inheritance. 


This Grant being only of a 'Term for one thouſand Years, 
| Richard Saunders, upon the Marriage of his Son John with 
one Anne Andrews, aſſigned the Reſidue of the ſaid Term to 
his Son John, who quietly enjoyed the ſame for thirty-five 
Years. | 
John Saunders on the 20th of Augnſt 1662, aſſigned the Re- 
* By this mainder of the Term to Thomas Harris and * Fohn Allen the 
afgnment Grandſon of the firſt Leſſer, in Truſt for the Benefit of his Wife 


a Moiety o | 
the Term was merged in the Inheritance, for that Fobu A/len was Grandſon and Heir at 
Law to Fobn Allen the Grantor. | 

5 and 
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and Children; and the Truſtees accepted the ſaid 'Truſt, and de- 
clared it to be for Anne the Wife of John Saunders, and for the 
Education and for raiſing Portions for her younger Children; 
and after her Deceaſe, in Truſt for Edward her eldeſt Son, 
and that on Requeſt they would aſſign the ſame to him; and 
the Premiſſes were enjoyed accordingly. 

Edward, in the Year 1668, deviſed the Reſidue of the ſaid 
Term to Margaret his Wife, who, on 23 Fuly 19 Car. 2. ſold 
it to the Plaintiff Nicholas Saunders for a valuable Conſidera- 
tion; and Thomas Harris, who was the ſurviving Truſtee of 
John Saunders, and the Children of the ſaid John, all joined 
in ſaid Sale; and the Plaintiff enjoyed the Premiſſes quietly for 
many Years. | IT | 

Afterwards the Defendant 1/abella Allen claimed a Title as 
Heir at Law to 70-1 Allen the original Leſſor, (Sig.) as Daugh- 
ter and Heir to Thomas Allen, who was Son and Heir of John 
Allen, Who was Son and Heir of the ſaid Joh who granted 
the original Leaſe; and the other Defendant Richard Bourn 
claimed as Adminiſtrator de Bonis non, &c. of the ſaid Thomas 
Allen and John Allen his Son. | | 

The Title of the faid 1/2be/la was, that a Moiety of the ſaid 
Term was merged in the Inheritance; for that Zohn Saunders, 
20 Auguſt 1652, aſſigned the whole to Thomas Harris and 
John Allen, who was then Heir at Law to the Reverſion in 
Fee, and Grandfather of the faid 1/abe/l/a; ſo that a Moiety of 
the ſaid Term was merged in him, and his Grandaughter 1/abe/- 
[a hath recovered the ſaid Moiety in Ejectment, and hath now 
Poſſeſſion thereof; for which Reaſon the Plaintiff hath exhibit- 
ed his Bill againſt the Defendants to have one Moiety of the 
Term confirmed to him, which is now claimed by the Ami- 
niftrator de bonis non, &c. and that Jſabella may make a new 
* of the other Moiety, which was merged as afore- 

aid. 8 
The Court decreed, that the Plaintiff ſhould hold the Pre- 
miſſes, during the Remainder of the Term, notwithſtanding the 
Merger of the Moiety; and that the Defendant Iſabella make a 
farther Aſſurance of the Remainder of the ſaid Term, Gc. 


Iii John 
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John Cock, Plaintiff. 
John Arnold ard others, Defendants. 


Statute of B is, to have the Execution of Articles made between 
has 4. the Plaintiff and the Defendant concerning a Purchaſe of 
ed; the A Manor, Gc. Part of the Purchaſe-Money being paid; and 
Platitt te- the Defendants being in Pollefſion refuſe to convey, and yet fue 


lied, ay” R : 
pre, gand the Plaintiff at Law for the Reſidue of the Money. 


demurred, ä 
8 the Replication was a Departure from the Bill; but the Demurrer was over- 
ruled. 


IE 1 The Defendants plead the * Srarure of Maintenance, and 
| that the Articles thereby are void; becauſe neither they or the 
Plaintiff, nor any under whom the Defendants claim, were in 
Poſſeſſion of the Premiſſes, or of the Reverſion or Remainder 
thereof, or received the Rents and Profits thereof, by the Space 
of one Year next, before the Time of making the ſaid Ar- 

ticles. 

The Plaintiff replied, that the Defendants, or ſome of them, 
or ſome other Perſon under whom they claim, or ſome other 
Perſon by their Conſent or Agreement, or to the Uſe of the ſaid 
Defendants, or the Plaintiff, or ſome or one of them, was or 
were in Pofleſhon of the Premiſſes, or the Reverſion or Re- 
mainder thereof, or of ſome other ſufficient Eſtate, or had ta- 
ken the Rents and Profits thereof, by the Space of one Year, 
before the waking the ſaid Articles. | 

The Defendant demurs, for that the Replication is a De- 
parture from the Matter in the Bill, in ſaying ſome other Per- 
ſon to the Uſe of the Defendant, or the Plaintiff by their Con- 
ſent was or were in Pofleſſion of the Manor and Premiſſes, and 
took the Rents, Gc. for one whole Year before the making the 
ſaid Articles; which, as the Defendants Counſel alledged, ex- 
ceeded the Charge in the Bill. | 

But the Court was of Opinion that the Replication was 
good and pertinent to the Charge, and over-ruled the De- 
murrer. | 


John 
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John Culpepper, Son and Heir of John Culpep- 
per, Eſq; Plaintiff. 


Thomas Wigg, John Wigg. 3 Parke and 
William Rawlinſon, Defendants. 


Fe Culpepper, Uncle of the Plaintiff, in Conſideration Bee d. 
of 60 J. paid to him by the Plaintiff's Father; and of na- tle to an 
tural Love and Affection, covenanted to ſtand ſeiſed of a Mef- Houſe in 
ſuage called the $2947 in the Pariſh of St. Mary I bolehurch, 8 * 
. . - X endant 
to certain Ufes in the Deed mentioned, Remainder to the Fa- pleads a 
ther of the Plaintiff and the Heirs Males of his Body, Re- Heere of 
: , : : ; x the Court of 
mainder to the right Heirs of the ſaid Francis, with Power to judicature, 
make Leaſes for 21 Trg; who, according to that Power by for rebuild. _ 
him reſerved, did afterwards demiſe the Premiſſes to Cupell end 


and Brigg for twenty Years, at and under the yearly Rent for that the 
of 50 J. | e is 
In the Year 1666 the ſaid Houſe was burnt, and Capell be- che _ 
ing dead, the Remainder of the ſaid Term ſurvived to Brigg, for rebuild- 
and in April 1668 the ſaid Francis Culpepper married Mary u E 
Nigg, and deviſed the Premiſſes to his ſaid JVife Mary in Fee, 
and about a Year after he died. 
In the Year 1669 Brigg, the ſurviving Leſſee, with the Con- 
ſent of the ſaid Mary, aſſigned his Intereſt to the Defendant 
Rawlinſon ; and the ſaid Mary agreed in Writing to add 40 
Nears to his former Term, in Reſpect of his rebuilding the 
ſaid Houſe, reſerving only 12 J. per Aunum, ſubject to a Decree 
of the Court of Tudicature ; which was afterwards obtained b 
the ſaid Razwlinſon, againſt which the Plaintiff exhibited his Pe- 
tition, and likewiſe brought an Action, but prevailed in nei- 
ther. | | 
The Plaintiff now exhibited his Bill to diſcover the Title 
of the Defendant, who pleaded the Decree and the Proceed- 
ings in the Court of Judicature, and that the Plaintiff was 
privy to thoſe Proceedings; 
And demurred, for that the Plaintiff is barred by the ſeveral 
Acts of Parliament made for Rebuilding the City of London; 
and that if he is not barred he hath a proper Remedy at Law 
as any other Reverſioner hath, the Privity being made and con- 
tinued by Act in Law. 
It was inſiſted by the Counſel for the Plaintiff, that he hath 
no Remedy for the Rent reſerved, nor the Reverſion after the 
ſaid Term, without the Aid of this Court. 
But the Court over- ruled both the Plea and Demurrer, and or- 
dered an Anſwer in chief. 
141. Thomas 
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Thomas Jennings, William Speake, Eſq; and Wil- 
liam Hilliard, 2 ſaid Jennings and Speake 
his Guardians, Plaintiffs. 


Ferdinando Gorges and James Hely, Defendants. 


l Illiam Hilliard, the Infant's Father, being in his Life- 
Truſt for an time ſeiſed in Fee of a Plantation in Barbadoes of 
I_ one the yearly Value of 1000 /. did, by Articles dated in January 
broke his 1667, agree to convey all his Eſtate and Intereſt in the ſaid 
e Plantation, called Henley Plantation, to the Defendant Gorges 
Releale, by and his Heirs ; ard Gorges agreed to ſeal a general Releaſe to 
which the the ſaid Hilliard, and to his Executors, Adminiſtrators, (5c. and 
ppm tot that he the ſaid Gorges would likewiſe ſeal 7 Bonds, each of 
creed, that them in the Penalty of 600 J. to pay 300 J. yearly to the ſaid 
_— Hilliard for 7 Years, (5c. and it was agreed, that if the Plain- 
aſide, and tiff, his Son, ſhould die without Iſſue, then his Eſtate at Sea and 
that the in the County of Somerſet, ſhould go to the Iſſue of the Body 
nba” ous of his Siſter Meliora, the Wife of the Defendant Gorges; re- 
good to the ſerving to himſelf a Power to charge it with 3 000 J. Gc. and 
* ol che cach of them bound himſelf in a Bond of 5000 . for Per- 
ther by him formance of Covenants. 


to whom the In 7anuary 1668, Milliam Hilliard made his Will, and de- 

8 viſed his perſonal Eſtate to the Infant (the Plaintiff ) his Son, and 

the Truſtce. made the Plaintiffs and one Hely joint Executors, in Truſt for the 
ſaid Infant, defiring them to diſpoſe thereof to his beſt Advan- 
tage, during his Minority; and in Performance of the ſaid Arti- 
cles on his Part, deviſed all his Lands to his ſaid Siſter, 5c. 
according to the ſaid Articles, and would have executed a Con- 
veyance of the Plantation, but Gorges delayed to prepare it, 
that he might have ſome Colour to defer the Sealing of the ſaid 
7 Bonds; and ſoon after the ſaid Milliam Hilliard died. 

The Plaintiffs, Speakte and Jennings the Executors, proved 
the Will, and ſoon after they deſired Gorges to perform the 
ſaid Articles on his Part, and to ſeal the 7 Bonds, which he re- 
fuſed; pretending the Articles were void upon the Death of the 
ſaid J/7/liam Hilliard. 

Afterwards Help, one of the Executors, in Breach of his Truſt 
came to an Agreement with Gorges, and gave him a general Re- 
leaſe, and accepted 5 Bonds to pay 300 J. per Aunum for five 
Years, by which the Infant would loſe 600 /. the Articles being 
made void by the ſaid Releaſe; and therefore the Plaintiff ex- 
hibited this Bill to have the firſt Agreement performed, and the 

| Releaſe 
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9 of ſet aſide, and that Tleſy might be diſcharged of the 
ruſt, 

The Court was of Opinion, that //e/y had broke his Truſt 
and that Gorges ought not to have any Benefit by that Agrec- 
ment and Re/eaſe, it being ſo much to the Prejudice of the In- 
fant ; therefore it was decreed, that Gorges execute the firſt A- 
greement, and pay the reſpective Sums thereby due, and Intereſt 
from the Times the ſame ought to have been paid; and if he 
fail in ſo doing, then Hely ſhall ſtand charged to pay it to the 
Plaiatifls to the Uſe of the Infant; that the 7 Bonds when ex- 
ecuted, ſhall be brought into Court, there to remain till the 
Money and all the Intereſt be paid, and Gorges to be allowed 
what he hath paid to the Teſtator Hilliard; and that upon his 
performing this Decree, he ſhall hold the ſaid P/antation to him 


and his Heirs againſt the ſaid Infant, and he, when of Age, to 
make farther Aſſurance, (5c. 


* 
3 


1 
i 


Dr. Nicholas Butler and Jane his Wife, Plain- 
Hifs. 


Edmund Harriſon, Jane Harriſon and Thomas 
Lamb, Defendants ; & econtra. 


R. Putter, before Marriage with the Plaintiff Fare, agreed A por anga 
that the 700/. Portion he had with her, ſhould be at her reed to 
own Diſpoſal, and that he would ſettle 500 J. more in Truſt for ſettle his 


her Uſe, and all other his real and perſonal Eſtate upon her and deg 1 
her Iſſuc. 


own Eſtate 

on her and 
her Children ; her Father refuſed to pay the Portion, becauſe he had another Wife then 
living, who by the Cuſtom would have a Share of his Eftate; decrecd, that his Eſtate ſhall 
be ſo ſettled, that his firſt Wife have no Benefit thereof. | 


Edmund Harriſon, having this 700 J. in his Hinls, gave a 
Bond in the Penalty of 1400 /. to the Defendant T honas Lam, 
in Truſt to pay 700 J. and Intereſt to Jause, as ſh: ſhould from 
Time to Time direct, which afterwards the faid Edmund refu- 
ſed to pay; and thereupon the Plaintiffs exhibited a Bill to have 
the 'Truſt performed. | | 

The Counſel for the Defendant inſiſted, that the Dr. had 
another Wife then living; and that the 700 J. was put in Ed- 
nnd Harriſon's Hands, to prevent her Claim by the Cuſtom 
of London, the Dr. being a Freeman of that City, and that 
the ſame was to be a Proviſion for Fane and her Children; W 

— lides 
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ſides the Dr. had obliged himſelf to ſettle all his real and 
perſonal Eſtate upon them, which he had not done; and there- 
tore the Defendants had exhibited a croſs Bill againſt him, to 
have ſuch Settlement executed. 

But it appearing, that the Dr. had ſettled on Truſtees to the 

Value of 1700 J. in full Performance of the Articles, it was 
decreed, that the 700 J. and the 500 J. and all other the per- 
ſonal Eftate of the Dy. ſhall be paid to the Maſter, to be by 
him put out and ſecured on other Lands for the Benefit of the 
Plaintiff Zane and her Iſſue, ſo that neither the Dr. or the ſaid 
Zane ſhall have Power to diſpoſe thereof; but that the Intereſt 
ſhall be paid to the Dr. during the Chrerrure between him and 
Zane; and that if there ſhould be Occaſion of Portions or put- 
ting out their Children Apprentices, the Court upon Application 
will give Direction therein ; 
That if 7aue and her Iſſue ſhould die living the Dr. that then 
the Defendants ſhall not be admitted to adminiſter to all or any 
Part of the ſaid Eſtate, but that the Dr. ſhall diſpoſe thereof, 
as if no Settlement had been made. 

That the Dy.'s Eſtate ſhall be ſettled, ſo as his firſt Wife 
ſhall have no Benefit thereof by the Cuſtom of London, Gc. the 
Defendants to have moderate CHs to be. allowed out of the In- 
tereſt- Money belonging to Fane in Edmund's Hands. 


— 


George and Richard Johnſon, Brothers and Ad- 


.O. 5 
miniſtrators to Elizabeth Doegood, Plaintiffs. 


The Faſt-India Company, and Mary Cheſter Ad- 
miniſtratrix to Thomas Cheſter, and Phillis Che- 
ſter Adminiſtratrix de Bonis non of Thomas 


Cheſter, Defendants. 


Sale 7 Eaft- HE Plaintiffs, as Brothers and Adminiſtrators of E/izaberh 
1. 8 Doegrod, Wite of Robert Doegood, who brought to her 


ful Admini- ſaid Husband in Marriage 150 J. Stock in the Eaſt-India Com- 


Row pany, which was never altered in her Life-time, nor by him, as 
having No- Adminiſtrator to her, after her Death; and he being now dead, 


tice of the NN alph his Son fraudulently pretended himſelf to be the Son of the 


Row TO ſaid Rotert and Elizabeth, (who in Truth was the Son of Ro- 


transferred bert, but by a former Fenter) and by that Fraud and a falſe 


back e de 
rightful Adminiſtrator, and that the Adminiſtratrix of the Purchaſer ſhall account. 


5 Oath 
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Oath had obtained Letters of Adminiſtration to the ſaid F//20- 
beth, and thereupon was admitted to the ſaid Stock; and a” 
terwards by Colluſion fold it to Thomas Cheſter, to whom he 
transferred the fame, and an Entry thereof made in the Cu- 
pany s Books accordingly. 

The ſaid Thomas Chefter was privy to this Fraud, and at 
the ſame Time had Notice of the Plaintifls Title, which was 
by Virtue of an Adminiſtration granted to them upon an Ap- 
peal, by which the Adminiſtration to Ralph was repealed and 
avoided ab initio ; and this appearing in Proof to the Court, 

It was decreed, that the Aſſignment of this Stock to Tons 
Cheſter ſhould be ſet aſide, and that the Eaſt-India Company 
do, upon Application made to them, according to their Cuitom 
transfer back the ſaid 150 /. Stock to the Plaintifts, or their 
Aſſigus, to enjoy the ſame as fully as if the ſaid Elizabeth Tee- 
good might do, if ſhe had been living; and that the ſaid Mary 
Cheſter ſhall account for the Dividend, which her Inteſtate, 
Thomas Cheſter, hath received, ſo far as ſhe hath Aſſets; and 
this Nie Cauſa, Gc. at the Return of a Subpana to be ſerved 
on her; ſhe firſt paying 5 Marks Coſts to the Plaintiffs for this 
Day's Attendance. 


Francis Chandler, Plaintiff. 
James Dorſett, Defendant. 


HE Plaintiff and the Defendant were Partners in the Trade * 2 


of a Hi pꝛoright, and about a Year after the Partnerſhip ſtated; and 
began, the Plaintiff, ſuſpecting ſome unfair Dealings, deſired to # Note 


break of the Partnerſhip, and called' for an Account, which 8 


ing haſtily made by the Defendant, wherein the Plaintiff was and Judg- 


made Debtor 160 /. for which he gave a Note under his Hand edges 
to the Defendant, who, at the ſame Time, promiſed to rectify that Note, 


any Error or Miſtake in the Account, and now the Plaintiff alledg- a new Ac- 
ing and ſetting forth ſeveral Miſtakes, deſires that the Defendant (9% 


directed, 
may come to anew Account, or rectify the Miſtakes of the former. tho al 1 
| the la! 
Matter was pleaded in Bar to it. 


The Defendant pleads the former Account ſtated, and the 
Note under the Hand of the Plaintiff for 160 /. and avers his 
Plea to be true, and a full and final Account to that Day. 


And 


A —— 
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And by his Anſwer he ſets forth a Verdict obtained in an 
Action brought againſt the now Plaintiff for 160 J. and Coſts, 
and denics any Promiſe to rectify Miſtakes in that Account. 

The Counſel for the Plaintift at the Hearing inſiſted, that 
the Plea was ill, becauſe the Account pleaded was fo general, 
that no Errors or Miſtakes could be aſſigned, that there was not 
any thing mentioned of the particular Payments or Disburſements, 
or how the Materials in the Partnerſhip were diſpoſed, &c. 

But the Court decreed, that the Detendant ſhould come to a 
new Account concerning their Stock and Trade in the ſaid Co- 
partnerſhip, and for their Payments and Receipts, and that 
each of them produce their Books of Account on Oath, and 
what ſhall appear to be due, ſhall be paid with Intereſt at the 
Time and Place the Maſter ſhall appoint. 


Mary, Margaret and Elizabeth Dormer, by J. B. 
their Guardian, Plaintiffs. 


William Dormer, John Webb and George Wee- 
don, Executors of Charles Dormer, the Father 


of the ſaid Infants, Defendants. 


Executors Harles Dormer, the Father, being poſſeſſed of a perſonal 


ſhall be in- Eſtate of great Value, and of a real Eſtate in Buckirgham- 
tended Tru- * 


tees, tho ſpire of the ycarly Value of 800 J. and of an Eſtate in 

not named ſhire and Suſſex, formerly the Bannifters, of 600 /. per Annum, 
- 20 4 and reſiding himſelf on his Eſtate in Buckinghamſhire ; but 1dſ- 
the Truſt. worth in Hampſhire, being the ancient Seat of the Family, he u- 
Where. = ſually comprehended his whole Eſtate, as well in Hampſhire as 
A for in Suſſex under that Name. 


we Faß Childrens Portions, they ſhall be paid at the Age of 21 or Day of Marriage. 


The ſaid Charles Dormer, by his Will dated 7 March 1677, 
deviſed as followeth ; .. As to my temporal Eftate, it is my Will, 
that after my Mother's Deceaſe, the Intereſt of my Eſtate at 

 Idfeworth (intending the whole Bamiſters Eſtate) ſhall go to- 
wards Payment of my Debts, and afterwards towards raiſing 

my Childrens Portions in Manner following : Firſt I bequeath 

to my eldeſt Daughter Mary 1500 J. Item, To my too Daugh- 

ters Margaret and Elizabeth 15001. to be divided betzween 

them; and if it ſhall pleaſe God that one of them die (meaning before 

| 3 21 Tears 
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21 Years, or Marriage, then the ſurviving Danuehter to hace 
ooo J. and if both die (meaning as aforeſaid) then tis m Deſire, 
that 500 l. Part of the ſaid 1500 l. be given to my ſaid Dash. 
ter, 5ool. to my Son Robert, and 500 l. to my Son Milliam; and 
if it pleaſe God, my Daughter Mary die (meaning before 21, 
or Marriage) then her Portion to be equally divided amono ſt 
my ſurvivi 7 Children, &c. aud of my laſt Will and Teſta- 
ment, I conſtitute my Brother Wm. Dormer, my Nephezy John 
Webb, and Geo. Weedon, Executors. 

The FExecutors pretend they cannot act as Truftees, be- 
cauſe they are not expreſly ſo appointed; and now the Plaintiff 
exhibit their Bill to have their Legacies paid, and to compel the 
Executors to accept the Truſt, and perform the ſame, and to 
examine Witneſſes in perpetuam rei memoriam to prove the 
ſaid Will. | 
The Heir at Law, Gc. inſiſts, that no more of Bauniſters 
can be ſold to pay the Teſtator's Debts, than that Part which 
lies in 1dfworth, and as to his Siſters Portions, tis not expreſſed 
in the Will when their Portions ſhall be paid. 

Upon hearing this Cauſe, the following Points were determin'd, 

(1.) Whether the Executors ſhall be intended to be Tr1ſtees, 
and the Court was of Opinion, that they ſhould be ſo intend- 
ed. | 

(2.) The next Queſtion was, when the Childrens Legacies 
were payable, there being no Time certain appointed by the 
Will, for the Payment thereof; and the Court held, that they 
were payable at the Age of 21, or Days of Marriage; and that 
the Younger Children were to have the Benefit of the Contin- 
gencies upon the Death of the Daughters. 

(3.) What was intended by the Teſtator, by the Deviſe of 
the Iaſevorth Eſtate ; and the Court held, that the whole Pan- 
niſters Eſtate was intended by the Will to be liable to the 
Debts and Legacies. | 

It was accordingly decreed, that the Executors accept the 
Truſt, and receive the Rents, and account before a Maſter ; 
that the perſonal Eſtate be firſt applied for Payment of the Teſta- 
tor's Debts, and if that fall ſhort, then the Rents of the real E- 
ſtate, the Surplus to be put out to raiſe Portions for the Chil- 
dren, the Executors to be protected, for what they ſhall do in 
Purſuance of this Decree, and to be allowed their Charges and 
Expences. 

That the Mother ſhall have the Cuſtody of the Perſon of 
the Heir, and of his Eſtate, the Maſter to take an Account ot 
the Profits, and direct the putting it out for the Benefit ot 
the Heir. 
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'That the Guardian be enjoined from committing Waſte, and to 
be allowed her Charges, and convenient Maintenance for the 
Heir out of the Profits of his Eſtate. 


— — 


8 


n. 


Daniel Bland, Executor of Riellior, Plaintiff 


Alliſon Elliot, Iſaac Harvey, and Patrick Arnett, 
by Defendants. 


js ; e JD ILL brought by an Executor againſt a Legatee, to diſco- 

Spiritual ver the Teſtator's perſonal Eſtate which came to her Hands, 

Court a- ſhe being his Siſter, and hath proſecuted him (the Plaintiff) in 

guns an the Eccleſiaſtical Court for her Legacy; but that what he hath 
xecutor y L . 9 . . 

for a Lega- veceiced is not ſufficient to pay the Teſtator's Debts, including a 


cy, &c. the Debt due to himſelf. 


Legatce was 
decreed to ; 
account for what ſhe received of the Teſtator's perſonal Eſtate. 


The Defendant on the contrary affirming ſhe hath no Part of 
the Teſtator's perſonal Eſtate in her Hands; and that the Plaintiff 
hath ſufficient Aſſets beſides her Legacy; beſides he doth not 
ſet forth in his Bill what Debts in Particular he hath paid, 
or what is come to his Hands ; and that ſhe (the Defendant) 
hath obtained a Sentence in the Eccleſiaſtical Court for her Le- 
gacy and Ciſts, that Court being fully ſatisfied that the Plaintiff 
had ſufficient Aſſets. 

But the Court was of Opinion, that this Matter was proper 
for an Account in this Court, and ordered that the Plaintiff 
ſhould be examined upon Jiterrogatories as to the Value of the 
Eſtate, and what came to his Hands, wherein the Defendant 
was not to be concluded, but admitted to make what Proof ſhe 
could to prove Aſſets in the Hands of the Plaintiff; and if it ap- 
. pears that he had Aſſets ſufficient to pay her Legacy, then 
he is ordered to pay the ſame with Intereſt and full Coffs, 
both here and in the Spiritual Court, Gc. | 


Arthur 
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Arthur Berſworth, Merchant, Plaintiff. 


Edmund Clerke, and John Archer, and ſeveral 
other Partners of a Ship, Defendants. 


1 * Plaintiff being a Merchant, and Correſpondent with Where an 
the Fizes at Barcelona; and Archer the Defendant being Aion is 
Maſter and Part-owner of the Ship, called the Burdeaux Mer- f 9 
chant Jarmouth of go Tons, then in the Port of London, Damages, 
of which the Plaintiff had Ta the Freight of 70 Tons pia de. Su. 
of Fiſh, to be ſent from Falmouth to Barcelona; and it was a- of the Fe. 
greed by Chartz-Party, between him (the Plaintiff) and the reſt naliy of the 
of the Part-owners, that the Ship ſhould fail directly to Fal- * 
mouth, and from thence to Barcelona, without taking in any o- 9n ſhall ret 
ther Fiſh or Goods, Oc. and that the Plaintiff ſhould pay 16 8 
Pieces of 8, Sevil and Mexico, per Ton, &c. and for the mutu- ty, though 
al Performance, each bound himſelf to the other together with the more may | 
= Ship, Freight, Apparel and Goods reſpectively in 400 J. Her- in — 
Ing. 

The Ship arrived at Falmouth, and the Factors of the Plain- 
tiff loaded on board 70 Tons of Pilchards at the Price agreed on, 
and cleared the Ship at the Cuſtom-honſe there. 

Afterwards the Defendant Archer the Maſter thereof, came 
back to Plimouth, where he ſtaid till about the later End of 
January, and ſet fail again, and deviated to Cartagena, and 
took in other Goods there as he had alſo done at P/imouth, 
and did not come to Barcelona till the Lent following, and 
then the Market for Fiſh was over, which the Plaintiff affirmed 
was to his Damage of 1600/. which was the Sum the Freight 
came to; and therefore he exhibited this Bill to be diſcharged 
thereof, and for a Diſcovery of the Premiſſes and Relief, (5c. 

The Defendant Archer excuſed his Stay at Plimouth, by Rea- 
ſon of contrary Winds; and that he was forced into Cartage- 
2a to ſtop Leaks, and there he unladed 82 Barrels of Pilchards, 
and fold them for Silver and Bacilla; and called at Alicant, and 
arrived at Barcelona 29 March; and that the Fiſh were in good 
Condition, and might have been ſold at good Rates. 

But that the Plaintiff by his Agents there arreſted the Ship 
and Goods, and converted the ſame ; and therefore they had 
brought their Action for the Freight which was laid to the Value 
of 1500 J. and had brought Troger for the Ship, Gc. and laid 


their Damage to 1500. 
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The Court, upon hearing the Cauſe, decreed, that if the 
Plaintiffs in the Action for the Freizht recovered more than 
400 J. the Penalty of the Charter-Party, yet Exccution ſhall 
go out for no more. | 

But as to the Action of Trover, no Order was made, but 
that the Defendants may recover as much as they can on that 
Action, and make Uſe of the Depoſitions of ſuch Witneſſes 
who are dead, or cannot attend the Trial. 


— 


— —— 
—U— 


Charles Bargrave and Elizabeth his Wife, the 
Daughter of George Whightwick, Plaintiffs. 


Humphrey Whightwick, Executor of the ſaid 
George Whightwick, Samuel Curtis and Mar- 


tha his Wife, Defendants. 


Deviſe of 8 IV hightwick, the Father of the Plaintiff Elizabeth 
600 l. a· piece and of the Defendant Martha, being ſeiſed and poſſeſſed 
do 228 of a conſiderable real and perfonal Eſtate in December 1564, 
Daughters, made his Will, and amongſt other Things deviſed to his Daugh- 
3 Eligabeth 6oo l. and to be paid at her Age of twenty-one, 
one and, and deviſed the like Sum of 600/7. to his Daughter Martha, 
Reſidue of and gave the Reſidue of his perſonal Eftate, and all his Lands 
of aber to his Son George; and declared, that if either of his ſaid Chil- 
Son George, dren ſhould dic in their Minority, that the Survivors ſhould be 
who died in Heirs in equal Proportions, and made Hump. HFhightzyick Execu- 


his Minori— | 
ty: Decreed tor, and died. 


that a Moie- | ; 
ty of the reſiduary Part of his Eftate was immediately veſted in each of his Siſters, and ſhall 


not, be ſubje& to the Contigency of the Death of either of them, dying before twenty-one 
Years old. | | 


Martha married the Defendant Curtis, and having attained 
the Age of twenty-one Years, received her 600/. and George her 
Brother being dead in his Minority, and Inteſtate, ſhe likewiſe 
received a Moiety of the reſiduary Part, deviſed to him as a- 
read. | 
The Plaintiff Elizabeth married Charles Bargrate, but is 
not yet of the Age of twenty-one; and therefore the Executor 
refuſed to pay the 60 J. deviſed to her, and keep both the ſame 
and the re/aduary Mojety of the Eftate of Charles her Brother 
deceaſed ; for that the 600 . is ſecured on a Mortgage, and for 
that there is a Poſſibility, that Z//zaberh not yet 21, may die, and 
Martha her Siſter may ſurvive ; and then the whole will belong 


to her. | 
3 But 
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But the Court was of Opinion, that the reſiduary Part of 
the perſonal Eſtate was not ſubje& to any Contingency of Survivor- 
ſhip, but that the Intereſt thereof immediately veſted in the 
Plaintiff Elizabeth, upon the Death of George her Brother; and 
therefore ordered an Account, and Satisfaction thereof; and that 
the 600 J. continue on the Mortgage, and the Intereſt thereof 
to be paid to E/7zaberh, during her Minority; and that if 


ſne die before twenty-one, living Martha, then to be paid 
to her. 


John Friend, Plaintiff. 
Robert Burgh, Defendant. 


HE Plaintiff was in Execution upon a Judgment obtained on Relief a- 
| a Bond, and being thus in Execution, the principal Sum and 8 4 
Intereſt, and Coſts were tendered to the Obligee, but he would not Bond. / 
diſcharge him out of Execution without paying the whole Pe- 
nalty of the Bond; and thereupon the Plaintiff exhibited his 
Bill, to be relieved againſt the ſaid Penalty which he had paid to 
the ſaid Obligee. PT 
The Court ordered him to refund the Overplus of the 
Money. 


Nathaniel Denew and Nicholas Cullen, 


Plaintiffs. 
Abraham Stock, Defendant. 


HE Plaintiffs were Sureties for one Polman, who had pur- upon an 
| chaſed a Ship in the Time of the War with the Ditch, Appeal from 
which the Defendant pretended was his Ship, and taken by Durch ag ee 
Privateers; and afterwards fold by them to one Aude, ſon, who miralty of 


ſold her to Polman, and being come to Dover, the Ship was A 


there arreſted by the Defendant Hock, by Proceſs out of the 7.4. Harden 


Admiralty of the Cingre-Ports ; and thereupon Polman gave a granted a 


Bond of 3oo/. Penalty, in which the Plaintiffs were likewiſe 388 


bound with him, conditioned, that if the Ship ſhould be adjudged gates; and + 
T upon a De- 
murrer to a Bill, for that the Plaintiff did not ſet forth, that the Lord Warden had Authority 
to grant ſuch Commiſhon, the Court made no Order as to that Matter, but could not relieye 
the Plaintiff, becauſe the Appeal was not made till fifteen Days after the Sentence. 


0 
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to Hoch, then Pohnan ſhould pay to him 300 /. that being the 
Value of the Ship, and in the mean Time the Ship was to be 
delivered from the Arreſt. oh 

Afterwards the Cauſe in the Admiralty proceeded, and 
Stoch procured a Sentence for the Ship; whereupon Polman pe- 
titioned the Lord Warden of the Cinque Porta fe a Commiſſion 
of Delegates to review the ſaid Sentence, ſetting forth the 
Matters aforeſaid, and inſiſting on the fourth Article of the Trea- 
ty of Peace, wherein it was ordered, that all Ships taken du- 
ring the War ſhould remain in the Hands of the Poſſeſſors, and 
upon hearing whereof the former Sentence was revoked, and 
Polman and his Sureties diſmiſſed, and the Bond ordered to be 
delivered up and cancelled, and this Order confirmed by the 
King. 

But S the Defendant had by ſome undue Means the Bond 
delivered to him, and being withdrawn out of the Juriſdiction of 
the Cingue-Ports, refuſed to obey the ſaid Sentence, but hath 
brought an Action of Debt againſt the Plaintifls, againſt which 
they brought this Bill to be releived. 

The Defendant Stoch demurred, for that the Bill did not ſet 
forth the Lord Marden had Power to grant a Commiſſion of 
Delegates; and for that by the Laws of this Realm all Commiſſi- 
ons of Appeal and Review are to be granted by the King out 
of this Court, and not elſewhere. 

On arguing this Demurrer, the Court would not deter- 
mine whether the Lord JVarden had a Power to grant a 
Commiſſion of Delegates, but the Lord Chancellor declared, 
that though this Court hath an Admiral Juriſdiction, yet 
it could not be exerciſed in this Caſe, becauſe the Time 
for bringing the Appeal was lapſed, which ought to have 
been done within fifreen Days after the Sentence; therefore 
he ſaw no cauſe to relieve the Plaintiff, but only againſt the 
Penalty of the Bond, which being 300 J. and the Ship only 
worth 150/. therefore ordered the Payment thereof with In- 

| tereſt ever ſince the Sentence, and the Charges of obtaining 
| thereof in the Admiralty, and Coſts both at Law, and in this 
Court, Gc. 
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Edmund Draper, Plaintiff. 
Thomas Dean, and Sir Robert Jaſon, Defendants. 


1 HE Plaintiff Draper lent Sir Robert Faſon 1000 J. who Relief from 
for ſecuring the Repayment thereof with Intereſt, mortga- Sale of 
ged the Lands in the Bill, Gc. afterwards the Defendant Dean Goods to the 
ſet up ſome prior Incumbrances to defeat the ſaid Mortgage, 9%."".""* 
and particularly a Statute of 5o000/. againſt which the Plaintiff his Father. 
now exhibited his Bill to be relieved, for that the Defendant 
Dean having furniſhed Sir Rob. Jaſon in the Life-time of his 
Father with ſome Goods, and with five Horſes, valued the ſame 
at 2 500 J. for which this Statute of 5000/. was given; but that 
the Herſes and the Goods were afterwards ſold by Sir Robert 
Jaſon for 280. which was the utmoſt Value thereof; and all 
this Matter appearing by the Anſwer of Sir Robert himſelf, 

The Court declared this to be a Caſe of great Hardſhip, and 
that Dealings of this Nature ought to be diſcouraged, and that * The ways 


if Sir Robert had been Plaintiff in the Suit, he ought to be re- of Cheating 


. being infi- 
lieved. | nite, tis not 


ofible to 
reduce them to a Rule what Fraud ſhall be ſufficient to ſet aſide a Sale or Corr but in 


the Civil Law, by Fraud, is meant all Surprize, Trick, cunning Diſſembling, and any unfair 
Means to cheat another. Dom. 1. Vol. 256. 


However it was decreed to account, and to compute what 
was due to Dean for Horſes and Good; and the real Values 
thereof to be ſold at the reſpective Times when the ſame were 
ſold and delivered, with Intereſt from ſuch Time, and Coſts of 
this Suit, to be deducted by the Plaintiff out of what ſhall appear 
to be due to Dear, Remainder to be paid to him at a cer- 
tain Time and Place, (5c. and on Payment thereof, the Statute 
is to be vacated. 


Ls IT 


John Aldridge, Robert and Nicholas Aldridge, 
and Mary Keat, Widoto, Plaintiffs. 


Edward Duke, George Duke, Nicholas Aldridge, 
John Dean and Aviſia Duke, Defendants. 


Icholas Aldridze Father of the Plaintifls, being ſeiſed in Fee à gy. 

of the Lands in the Bill, did, in the Year 1652, ſettle the quent Leaſe 
ſame on FEdw. Duke, and other "Truſtees (of which the ſaid 5 
Mortgage, who had Notice of a prior Leaſe made for raiſing Childrens Portions, was ſet aſide. 


Edward 
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Edzward is now the Survivor) for 99 Pars, upon Truſt to raiſe 
800 J. for Portions for his Children (the Plaintifts,) and after the 
ſaid Sum was raiſed, then to aſſigne the Reſidue of the ſaid 
Term to his Son Nich. Aldridge. = 

But being indebted in the Sum of 1700 J. as it was pretend- 
ed, to one John Duke, he the ſaid Nich. Aldridge the Father, 
and Nicholas his Son were in the Year 1659, prevailed on to 
make a TI.caſe of the Premiſles to the ſaid John Duke for 500 
Years, to ſecure the Payment of the ſaid principal Sum and In- 
tcreſt at a certain Time, Gc. which not being paid, a Decree 
was obtained to forecloſe the Equity of Redemption ; and now 
Geo. Duke the Son of John claims the ſame as a Purchaſer for 
a valuable Conſideration, pretending that the Deed made in 
1652, was voluntary, and without any Conſideration, and ought 
not to prejudice his Intereſt. 

The Plaintiffs inſiſt, that their Deed in 1652, was precedent 
to the Defendant's Title, and that Zohu Duke the Father had 
Notice of the ſaid Deed, and fully conſented to it; and there- 
fore he had other Securities made to him by Nich. Aldridee, 
c. for the ſaid Money; and that the Decree to forecloſe was 
obtained by Colliſion, and that the Plaintiffs were neither Parties 
or Privies to it. 

This appearing to be the Caſe, the Court directed a Trial, 
whether the Leaſe, made by Nich. Aldridge the Father and Sor, 
in the Year 1659, was upon full Notice of the Deed in 1652; 
and upon the Trial it was found to be made upon Notice, (5c. 

Whereupon it was decreed, that the 800 J. ſhould be paid with 
Intereſt from the Time the ſame ſhould be paid by the Deed in 
1652, and that the Lands therein mentioned ſhall be charge- 
able therewith till paid,and Coſts out of the Profits of the ſaid 
Leaſe; and for the more ſpeedy Payment, the Defendants ſhall 
join with the Plaintiffs in the Sale of the Premiſſes for the Re- 
mainder of the ſaid Term of 99 Years according to the Pur- 
port of the ſaid Deed, Gc. I 


Term. Sanct. Hill. 
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Sir Thomas Davis, and Robert Harvey, ſarviving 
Executors of Hugh Audley, Eſq; Plaintiffs. 


Frances Rea and William Church, Executors 0 
Hir John Rea, Mary Beaufoy, Widow and Ad- 
miniſtratrix of Nicholas Beautoy, and Sir Ed- 


ward Rent, Executor of Thomas Mead, Defen- 
dants. 


IR Jobn Rea a Scrivener, being employed by Audley tO An Award 


place out Money on Securities for him, which were gene- made, and « 
rally taken in other Peoples Names, particularly in the ven pon# oh 

Names of Beaufoy and Mead; and amongſt the reſt there ant thereun- 
was a Security for 700 J. the Money of the ſaid Audley, and ta- g bo 
ken in the Name of Beaufoy, but lent to one Cook, which Sir who are no 
John procured him to alter; and thereupon Cook gave a new Bond Parties to 
in the Penalty of 1 500 J. in the Name of the Defendant Frau. 
Rea his Daughter, conditioned to pay 785 /. 10s. ood. and the 
old Bond in the Name of Bearfoy was delivered up, by which 
Means the ſaid Fran. Rea became a Truſtce to Audly, for fo 
much Money as Beaufoy and Mead were, on former Securi- 
tles. | | 

Sir John Rea died, and now a Bill was brought againſt the 
Defendants his Executors, &c. to diſcover this Truſt. 

The Defence of the Defendant was, that they claimed the 
Money by Virtue of an Award made by Sir Ed». Turner, be- 
tween the ſaid Audley and their Teſtator Sir Zohn Rea, con- 
cerning ſome Differences between them about his Detaining the ſaid 
Audlley's Securities, by which out of a Schedule of Securities 
which their Teſtator produced, amounting to 3 2500 J. there were 
Securities awarded to the ſaid Audley, amounting to 12500 /. 
Principal Money, beſides Intereſt, which were delivered to Aud- 


. ley, 


mom 
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ler, purſuant to which Award the Plaintiffs as Executors of the 
ſaid Jndley, had ſealed a Releaſe of all Demands in Law and E- 
quity, by which they would bar the Plaintiffs from demanding 
the ſaid 70. tho' Sir ohn concealed this Debt from the Arhb;- 
trators, and the Schedule was never peruſed by Alley, and the 
Plaintiffs were wholly Strangers to this Affair, Sir Johm being 
lately dead. 

And upon a Bill exhibited by Cook to have the Plaintiffs and 
the Defendants interplead, that he might be indemnified upon 
Payment of the Money, an Order was made, that Fran. Req 
giving ſuch Security as the Maſter ſhould approve, to abide the 
Order on hearing, in ſuch Caſe the ſaid principal Sum and Intereſt 
ſhould be paid to her. 

Accordingly ſhe and her Security entered into a Recogniſance 
to the Maſter of the Rolls, and Sir 7 ho. Bennett enrolled it in this 
Court, and in the Penalty of 1400/. conditioned to abide the 
Order on hearing; and thereupon, as it appeared in Proof, the 
faid C o/ paid to the ſaid Fran. Rea 834 l. for Principal, Intereſt 
and Coſis due on the ſaid Bond. 

At the Hearing of this Cauſe, the Court was ſatisfied, that 
this was Aud/ey's Money, and that the ſaid Frances Rea was 
a 'Truſtee for him, by renewing the Security to Beaufoy in 
her Name, and that the now {ſtood in the Place of the ſaid 
Beano. 

That the ſaid Azvard and Releaſe being made between Aud- 
ley and Sir John Rea, could not affect this Debt of 700 J. which 
at that Time, and before, was actually paid to the Defendant 
Jun. Rea who was no Party either to the Award, or to the 
Relenfe. | | 

1 ore ſhg was ordered forthwith to pay to the Plaintiffs 
the ſaid 834 J. with Intereſt, from the Time ſhe received the 
ſame, or in Default thereof, at a Time appointed for the Pay- 
ment, (5c. the Plaintiffs be at Liberty to put the ſaid Recogni- 
ſance in Suit, Oc. 


Peter 


[ 


/ 
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Peter Calverd and others, the Executors of Thomas 
Calverd, and Felix, Suſan and Sarah Calverd, 


the Son and Daughters * the ſaid Thomas 
Calverd, by Anne their Mother and Guardi- 
an, Plaintiffs. 


Felix Calverd, Eſq; and Abraham Carter, Execu- 


tors of Peter Calverd deceaſed, and Humphrey 
Bean, Eſq; Defendants. 


£ ap; Defendant Humphrey Bean was intruſted by T homas Releaſe gi. 
Catkerd, to manage his Part of the Exciſe of Beer and zen bi an | 


Executor, | | 


Ale in the County of Eſſex; but dying before Bean gave him but not as 
a full Account, the Executors of the ſaid Tho. Calverd now ex- Executor F 
hibit their Bill againſt the ſaid Bean to bring him to Account, _ 1 
for their Teſtator's Eſtate in his Hands. a demand 
The Defendant Bear pleads a Releaſe given to him by Peter o- 
Calverd the Plaintiff, one of the Executors of the ſaid Thomas, _ 
and this was to an Action at Law brought by the Plaintiffs upon 
a Covenant in an Indenture Tripartite, wherein the Defendant did 
covenant to account. ä 
But it was inſiſted by the Counſel for the Plaintiffs, and it 
was fo in Proof, that this Releaſe was given by the Plaintiff 
Peter Calverd, and tho' after the Teſtators Death, yet not as 
Executor to him, but only in Reference to a particular Account 
between Bean and him concerning a Trade in Barbadoes, for 
which there was then a Suit depending between them in the Ex- 
chequer, and that Suit was determined by giving the ſaid Releaſe, 
ſo that it ought not to be extended to bar any thing in demand 
from the ſaid Bean, as due to the Eſtate of the ſaid 'Te- 
ſtator. 
Thereupon the Court ſet aſide the ſaid Releaſe as to ſuch 
Demand, and that it ſhould not be pleaded in Bar to any Suit 
of that Nature either in Law or Equity, nor given in Evidence 
in any Suit concerning the Eſtate of Thomas Calrerd the Te- 
ſtator. | 


LI Ford 


— 
P27 
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Ford Lord Grey, Plaintiff. 


Philip Grey, Thomas Carr, Gilbert Reading and 
William Warren, Defendants. 


Bill to diſ- HIS Bill was brought by the Lord Grey, to diſcover 
om what Leaſes and Eſtates made to the Defendant by Vm. Lord 
ade, e. Grey his Grandfather ; and that the Defendant Marren _ 


ade, Ofc. 
the Be particularly ſet forth what Leaſes were made by the ſaid l. 


cant de. iam to any other of the Defendants, and for what Terms of 


murs, for 
that the Years, Oc. and for what Conſideration. 


Plaintiff did 
not. make Oath that he had not the Leaſes or Counterparts; but it was over-ruled, 


The Defendants demur, for that the Plaintiff hath not made 
Oath or affirmed on his Honour, that he hath not the Leaſes, 
or any of them, or the Counterparts thereof, which by the 
Rules of this Court ought to be done before the Defendants, 
or either of them make any ſuch Diſcovery ; and that the 
Plaintiff's Bill is to impeach, and not to confirm the Deten- 
dant's Title. 

But the Demurrer as to Varren, from whom the chief Diſ- 
covery is ſought, was over-ruled, and he was ordered to an- 
ſwer, but it was ſaved as to the other Defendants till after Var- 


rens Anſwer. 


I 5 Term. 
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Termino Paſchæ. 


32 Car. 2. Anno 1680. 
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Lewis Earl of Feverſham, Plaintiff. 


Lewis Watſon, and the Lady Katharine Sands 
his ' Wife, the Daughter and Fir of George 


late Earl of Feverſham an Infant, by her Guar- 
dian, Defendants. | 


'S HE Earl of Fezerſham propoſed to Sir George Sands, When a co- 


in order to marry his Eldeſt Daughter Mary, to ſettle dena 1» 
h J. in this M 2. ) that being ſeiſed of hay of ©: 
upon her 20004. in this Manner, (veg.) that being ſeiſed of way of Con- 
| the Manor of Hol/denby in Northamptonſhire, worth 500 l. dition pre 
per Ann. at preſent, (and 1100 J. per Ann. when the Leaſes were (fe in 
out) to purchaſe in thoſe Leaſes, and: aſſign them to Truſtees to the Cove- 
the Uſe of himſelf for Life, Remainder to the ſaid Mary for —_ 
. 2 a : 1- 
Life, Remainder to the Iſſue Males of that Marriage, Remain- — in E. 
der to his own Right Heir, and to fell a Penſion of 20000 J. quity to per- 
granted to him by K. Char/es II. for which he was offered 14000 J. Pint =. 
and to purchaſe as much more as would make up He/denby the other 
2000 f. per Ann. to be ſettled in Manner as aforeſaid, and to ha per- 
procure Sir George to be made Earl of Feverſham for Life, Re- par. 
mainder to himſelf in Tail. 


Thereupon the Treaty went on, and Sir George was wade 
E. of Fewerſham, and the Plaintiff aſſigned the Manor and Pre- 
miſſes of Holdeuby in Manner as aforeſaid ; but there was an ex- 
preſs Agreement in the Articles, that * before Sir George ſhould * This was 
make the Settlement which he agreed to make, which was 1 000 l. a 0s _ 
per Ann. in preſent, and 3000 fy at his Deceaſe, that the Plain- "en 
tif ſhould purchaſe and ſettle $401. per Annum, Part of the 
intended 20000. on the ſaid Mary for Life, &c. 

The Marriage took Effect; but Sir George died before any 


Thing was done, and ſometime after the ſaid Mary died with- 
out Iſſue. 


After- 
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Afterwards the Plaintiff now Earl of Fewerſham, exhibited 
this Bill againſt the Lady Katharine Sands an Infant, and 
Daughter and Heir of the ſaid Sir George, to have the ſaid 
30004. fettled on him, according to thoſe Marriage-Articles. 

The ſaid Lady Katharine the Defendant pleads the aforeſaid 
Articles, as to all Matters Precedent thereunto; and that the 
ſame were never performed by the Plaintiff, by purchaſing and 
ſettling 8401. on her Siſter Mary, which was a Condition pre- 
cedtent, and ought to have been performed by him, to entitle him 
to this Demand ; and that there was no Reaſon to bind her In- 
heritance being an Infant, by Articles which were never perform- 
cd by the Plaintiff, or the Non-performance never diſpenſed 
withall by Earl George, who often declared, that as it never 
was his Intention, ſo he never would ſettle 3000 J. per Annum 
on the Plaintiff, till he performed the ſaid Articles on his 
Part. 

At the Hearing this Cauſe, it was inſiſted by the Counſel 
for the Plaintiff, that it would be very hard he ſhould ſuffer 
by the unwary penning theſe Articles; and that it was Earl 
George's Unwillingneſs that the Plaintiff ſhould ſell his Perſon at 
an Under-value (out of which the 840/. was to be purchaſed) that 
the ſame was not ſettled ſooner; and that he declared he would 
not take any Advantage thereof. 

The Lord Chancellor, aſſiſted with the Lord Chief Juſtice 
North and the Lord Chief Baron Mountague, declared, that it 
appeared to him, that the Articles were executed with great Deli- 
beration without any Deſign or Surprize, or unwary Wording 
them; and that tis manifeſt by the ſaid Articles, that the Plain- 
tiff was to do the precedent Mi; and that was by making the 
Settlement of 840 J. on his Part before Earl George was to make 
the Settlement of 3ooo /. per Ann. on his Part. 

That this Article was penned in a different Manner from the 
reſt ; becauſe the other Things therein mentioned had a Time 
prefixed for doing them; but there was no fixed or determinate 
Time for ſettling this 3000 J. per Ann. becauſe that was to be 
done after the Purchaſe and Settlement of 840 J. and it was very 
uncertain when that would be; and it doth not appear, that the 
Parties came to any new Agreement, or diſpenſed with the Per- 
formance of the Articles on the Part of the Plaintiff, which Diſ- 
penſation it had been Incumbent on him to procure. 

The Allegation made by the Plaintiff, that Earl George was 
contented, that the Penſion ſhould not be ſold (if it had been 
ſufficiently proved) doth not amount to any Agreement between 
the Parties to diſpenſe with the Articles, or to make any Variati- 
on from them; for the moſt that can be made of it is, that he did 
not preſs the Plaintiff to ſell at any Loſs, but that he might take 
his own Time to. ſell, but ſtill it was to be before any Set- 

I tlement 
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tlement was to be made by Ear/ George of the ſaid 30004. 
per Annu. ä 

So that the Settlement of 840 J. per gun. to be made by the Plaintiff, 
was in Nature of a Condition precedent, which cannot be dif pen- 
ſed with in Equity; becauſe a Court of Equity cannot change or 
alter the Contract of the Parties, nor mend thoſe Agreements 
they make between themſelves, 

If the Articles had been ſo penned, that each Party had de- 
pended upon the mutual and reciprocal Covenants of each other, 
there might have been ſome Colour to decree a Performance to 
the Plaintiff, tho he had not performed his Part; becauſe in 

*ſuch Caſe, Earl George might have recovered Damages at Law 
without averring the Performance on his Part. 

But where a CovEnant is penned by way of Condition prece- 
dent, fo as no Action lies at Common Law without acerring 
Performance by the Plaintiff in the Action; tis plain in Equi- 
ty, and by the Nature of the Contract, that the Covenantor 
was never to perform his Part, unleſs the other had performed 
with him; and there cannot be a better Method for any Man to 
ſave himſelf, than to pen his Covenant in this Manner. 

"Tis true, if the Plaintiff had ſuch a legal Advantage by the 
penning this Covenant, as that he might have compelled the 
Defendants to have fully performed the Agreement, or to pay 
the Extremity in Damages ; perhaps this Court would not have 
reſtrained him, but where the Plaintiff ſeeks an Extremity in E- 
quity by enforcing a Settlement of 3000 J. per Aun. on him, and 
taking it away from an Infant Heir, (during the Life of the 
Plaintif) from whom the Law will not take it, in ſuch Caſe it 
would be hard to decree it. 

If M.zry Sands the Wife of the Plaintiff had been living, or 
if ſu had left any Iſſue being dead, there might have been ſome 
Ground for Relief; becauſe in either of theſe Caſes the Equity 
of the Contract had been ſtill ſubſiſting, but by her Death with- 
our Iſſue, the whole Reaſon of this Contract was diflolved, and 
the Plaintiff ſuffers no Loſs, but only the Diſappointment of his 
reaſonable Hopes and Expectancy; and Earl George could not 
have better provided againſt this Accident than he hath done by 
this Article ; and probably the Plaintift himſelf might be ſo advi- 
ſed, becauſe Earl George ſurvived his Daughter, and the Plaintiff 
never demanded this Settlement of 3000 J. per Aun. of him whillt 
he lived; therefore the Court ſaw no Ground for any Relief, but 
ordered the Bill to be diſmiſſed. 


3 | Te rm, 
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Paul Donning, Plaintiff. 


Benjamin Le Need, Merchant, and Elizabeth his 
Wife, Aaron Falcon, and Ferry Dubois, De- 


fendants. 
44 HE Plaintiff upon a Treaty of Marriage to be had be- 
Marriage in tween the Defendant Benjamin, with Elizabeth his 


Truſt for 


Husbandand Daughter, agreed to give 1500 J. with her, after ſuch 


Wife, Ges. Time as the ſaid Benjamin (being a Merchant alien) 
was by Con- ſhould procure his Naturalization, which was afterwards done, 
„ino all and then the ſaid Marriage did take Effect. 


Partics can- q , a | 
celled, and And it was by Indenture Tripartite covenanted, that the 


the Truſtees Plaintiff ſhould lay out the ſaid 1 500 J. either in Lands or Houſes 
indemnified. 


within forty Miles of London, and ſettle the ſame upon the ſaid 
Benjamin and Elisabeth, and the Survivor of them for Life, 
Remainder to the Iſſue of that Marriage, Remainder to the Heirs 
of the Body of the ſaid Eligabeth, Remainder as to one Moiety, 
to the ſaid Benjamin and his Heirs, and as to the other Moie- 
ty, to the ſaid Elisabeth and her Heirs. 

But the Plaintiff was afterwards prevailed on by the Importu- 
nity of his Son in Law Benjamin and his Wite, to have the 
whole 1500 J. laid out in a Sock to trade, pretending they 
could make better Advantage of it that way than to purchaſe 
. and that they were willing to accept the ſame inſtead of 
Land. 

The Plaintiff now exhibited this Bill againſt the Defendants and 
the Truſtees, that he might be indemnified from any future De- 
mand for this Money, there being a Truſt fixed by the ſaid Tri- 
partite Deed, and the Wife being under Coverture, could 
not conſent to bind her ſelf; and all Parties being before the 
Court and conſenting, that the Plaintiff ſhould be diſcharged, 


and the faid Deed cancelled, it was decreed accordingly. 
| 3 Mat- 
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Matthew Brown, Plaintiff. 
Benjamin Stebbing, Defendant. 


"THE Plaintiff married the Daughter of one Hancock, with Fraudulent 


whom he had no preſent Portion; but the Father before 1 7 gg 
er auge: 


the ſaid Marriage agreed to ſettle all his Eſtate, fo as after his 
Deceaſe it might come to the Plaintiff and his Wife, and the II- 
ſue of that Marriage; and the Defendant in Pretence of Friend- 
ſhip to the Plaintiff, undertook that the Father ſhould execute 
ſuch Conveyance. 


But before the fame was done, both the Father and his 


Daughter (the Plaintiff's Wife) died, and then the Defendant 
pretends, that ſuch a Conveyance was drawn, but never exccu- 
ted; but he himſelf got a Conveyance from the Father of all his 
Eſtate, for a Debt pretended to be due to him, (the Defen- 
dant) and had brought an Ejectment to recover the Poſſeſſion; 
and now the Plaintiff exhibited his Bill to have the Marriage- 
Agreement performed. | 
The Court declared, that the Conveyance to the Defendant 
was fraudulent, he having Notice of the Marriage- Aareement ; 
and decreed the ſame to be let aſide, and a Reconvevance to the 
Plaiatifs and his Heirs, and Cyſts, Gc. | 


—— 


— a— —— — 


James Black, Brother and Heir of William Black 
deceaſed, Plaintiff. 


Thomas Cock and Robert Bernard, Defendants. 


Hliam Black being ſeiſed in Fee of the Lands in Queſtion In whar 


as Ceſtui que Truſt, died; and afterwards the Defendant 
(hel married Elizabeth the Daughter of the ſaid Milliam, and 


viving Truſtee) by and with the Conſent of Eleanor the Mother 
of F/izabeth, to make a Conveyance of the Premiſſes to him 
the ſaid C, (at the ſame time taking Security to indemnify him 
for ſo doing) and now and for ſome Time paſt, Cen being in 
Poſſeſſion, he and his Wife levied a Fine of the ſaid Lands to the 

Uſe of him and his Heirs. 
The Plaintiff claims as Brother and Heir Male of the ſaid 
William, but the Defendant inſiſts on his Title by Virtue of the 
M m m ſaid 


Caſe a Eire 
and N on- 
claim ſhall 


prevailed with the other Defendant Bernard (who was the ſur- be no Bar 
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ſaid Conveyance from Bernard, and the Fine and Non- 
claim. 

The Court was ſatisked, that the Fine and Non-claim ought 
not to bar the Plaintiff, and therefore decreed the Poſſeſſion to 
him, and a Conveyance from the Defendant and his Wife and 
all claiming under them, and Cyc& to account, and to pay the 
mean Proſits ſince the Death of Z/eanor, Oc. 


— — —— = — << — — - = 


— 


Sir Robert Henley, Plaintiff. 


John Morgan, Gawen Turner, Anne his Wife, Ed- 
ward May, and James Zouch, Eſq; Defen- 


dants. 
The Few HE Plaintiff Sir Robert Henley, in the Year 1674, pur- 
_ 3 chaſed the Manor of Grezwe!! iu Hampſhire of the Defen- 


ſtare char- dant 7ames Zouch, tor which he gave 4000/. one Moiety of 
* _ ter the ſaid Manor being ſubject to the Payment of an Annuity of 
Life, which 100 J. per Ainum for a certain Term of Years to one Barker. 
Annuity was e 

en by one who had married the Defendant's Mother, when the Defendant was very 
young; and out of the Money which he had received out of the Defendant's Eſtate; if fo the 
Lands ſhall be diſcharged, and remain clear to the Purchaſer ; but if the Money was paid out 
of the ſecond Husband's Eſtate, then the Lands ſhall be ſtill charged with tae Payment of this 
Annuity whilſt the Annuitant is living. 


The ſaid Defendant James Zouch being left very young at 
the Death of his Father, and to the Tuition of his Mother, ſhe 
not long afterwards married Sir Fob Lloyd, and he poſſeſſed 
himſelf of the ſaid Manor, and received the Profits for the Space 
of twenty Tears and upwards, and within that Time he com- 
pounded with Barker, and purchaſed the Annuity of him, and 
the Arrears thereof for the Reſidue of a Term of Years then to 
come, which Purchaſe was made in the Name of the Defendant 
Morgan, who was Servant to Sir John Lloyd; and as it was 
ſuggeſted in the Bill, the Conſideration-Money was paid by what 
he received out of the Profits of the Infant's Eſtate. 

Sir John Lloyd died Inteſtate, and afterwards Turner the 
Defendant married Auue the Daughter of the ſaid Tnteſtare, in 

_ whoſe Right as Adminiſtratrix to her ſaid Father the ſaid Defendant 
Turner ſets up a Title to a Moiety of the ſaid Manor, and to 
the ſaid Annuity, and all the Arrears thereof, and hath brought 
an Jed ment in the Name of the Defendant May to recover 
the Poſſeſſion, againſt which this Bill was brought to be reliev'd. 
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'The Defendants Turner and his Wife by their Anſwer ſet 
forth at large their Claim to the Arrears of the ſaid Annuity as 
the is Adminiſtratrix to her Father Sir John Lloyd the Purcha- 
ſer, and inſiſt upon it. 

So that the only Queſtion was, how far the Moiety of the ſaid 
Manor ſtands chargeable with the Arrears of the ſaid Annuity 
due to Barker, and what was paid by Sir Zobn Lloyd, for the 
Aſſignment thereof to his Servant Morgan, in Truſt for him- 


= 


ſelf. 

And as to that Matter, the Court declared, that if Sir 70h: 
Lloyd had enough of the Infant's Money in his Hands at the Time 
of the Purchaſe he made of the ſaid Annuity, and the Arrears, to 
ſatisfy the Conſideration he actually paid to Barker for the 
ſame ; or if he received after the Purchaſe ſufficient out of the In- 
fant's Eſtate to pay for the ſame; that in ſuch Caſe it ought to 
redound, and go to the Benefit of the Plaintiff, and to extinguiſh 
the Claim of the Defendants by Virtue of the ſaid Adminiſtrati- 
on; and the ſame was decreed accordingly ; but if Sir 70% 
Lloyd did not receive ſufficient out of the Infant's Eſtate to ſatiſ- 
fy the Conſideration for the ſaid Purchaſe, and for the growing 
Payments, to the Death of the ſaid Barkerſthen the Moiety of the 
ſaid Manor is to ſtand chargeable with the Reſidue which ſhall 
be found deficient, which the Maſter is to examine and report, 


Cc. 


Henry Davis, Eſq; Plaintiſf. 
Elizabeth Davis Spinſter, Defendant. 


HIS was a Certiorari Bill to remove a Cauſe depending Plea of the 


„ ſuxiſdict ion 


in the Court of Exchequer for the County Palatine of of the Cn 


Cheſter, wherein the ſaid Eligabeth Davis was Plaintiff againſt Palatine of 
the now Plaintiff for 1500/. being her Portion charged on cer- 1 
tain Lands in the ſaid Chunty Palatine, by her late Father. good. 

In this Bill it was ſuggeſted by the Plaintiff, that he had ſeveral 
Witneſſes living, out of the Juriſdiction of the Court of Exche- 
guer of Cheſter, and could not be compelled by the Proceſs of 
that Court to come in, and give their "Teſtimony. | 

And that Sir Francis Middleton and others who were Tr: 
flees in the Deed of Settlement, by which the ſaid 1500 J. was 
charged on the Premiſſes, had the original Deed in their Cu- 
ſtody, out of the Juriſdiction of the ſaid Court; and that f 
themſelves lived out of the Furiſdittion of the County Palatine ; 
for which Reaſon that Court could not aid him (the Plaintiff ) 
Mmm 2 for 


—— 
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for want of Power to compel thoſe who lived out of the Coun- 
ty, to appear and anſwer any Bill at his (the Plaintiff's) Suit 
there, and prays an Injunction to ſtay the Proceedings of the 
ſaid Eligabeth in that Court. 

To which ſhe pleads the Subſtance of the Proceedings in that 
Court, and the Cauſe duly heard, and decreed to account, 
which was afterwards duly taken and reported; and thereupon 
1500 l. was reported due to the faid Elis. Davis, and accord- 
ingly it was decreed by that Court, that the ſaid Sum ſhould be 
paid to her by the now Plaintiff at a Time therein appointed. 

And ſhe farther pleaded, that Cheſter is an ancient County Pa- 
{atine, Time out of Mind, and had Royal Franchiſes belonging 
to a County Palatine, which had been always allowed in the 
Law. 

And that all Suits concerning Lands, Contracts, Cauſes lying, 
ariſing or growing within the {aid County Polatine, are determin- 
able there, and not elſewhere, (Treaſon, Error, Foreign Plea, 
and Foreign Voucher only excepted.) | 

And that the Court of Exchequer there, hath been Time out 
of Mind a Chancery Court, for the ſaid Cunty Palatine, for 
the Hearing and Determining all Cauſes and Matters of Equity 
ariſing in the ſaid County Palatine, ſubject to an Appeal to this 


Court ; and that the now Plaintiff and Defendant at the Time of 


the Exhibiting the ſaid Bill in the Court of Exchequer at Cheſter, 


and for ſeveral Years before, and after, were and are Inhabitants 


in the ſaid Cyunty Palatine, and that the Lands charged with 
the ſaid 1500/7. and all the Matters wherein the ſaid Decree was 
grounded, did and do lie, and are ſituate, and did ariſe within 
the ſaid County Palatine. 

And that 'Time out of Mind, it hath been the conſtant Pra- 
flice of the ſaid Court of Exchequer, that Witneſſes dwelling 
and reſiding out of the ſaid County Palatine, bave been examin- 
ed by Commiſſion, iſſuing out the ſaid Curt of Exchequer, un- 


der the King's Seal of the ſaid County Palatine, and executed 


where the Parties pleaſe or diſire either in England, or in 
Foreign Parts for procuring their Examinations; and therefore 


demands the Judgment of this Court, if by the Juſtice thereof 


the is compellable to make an Anſwer to the ſaid Bill. 


The Court allowed the Plea, and diſmiſſed the Bill with 
Colts. 


Grace 


K 
W . 
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Grace Cockman, Widow, Plaintiff. 


Abraham Mitchell and Anne his Wife, Hugh 
Fawcett, William Farrer, Eſq; James Michell, 
Jonathan Dobſon, Matthew Wilkinſon and 
John Bothomly, Defendants. 


H Haworth being ſeiſed in Fee of the Lands in the Bill, Decree for 
c. y ing in Hallifax in Zorkfhire, by his laſt Will dated in ini 
Novemb. 17 Fac. deviſed the ſame to Michael Fawcett for twmei.n 
Life, and afterwards to Hugh the Son and Heir apparent of the in Remain- 
faid Michaell, and the Heirs of his Body, Remainder to the OE 
Heirs of the Body of Michaell, Remainder to Michaell Mard might come 
the Brother of the Plaintiff Grace Cockman, and to his Heirs in Queſtion. 
and Aſſigns for ever. 

The taid Teſtator Hugh Haworth, and alſo the ſaid Michael! 
and Hugh Fazwcett are dead without Iſſue, ſo that the Eſtate- 
Tail being ſpent, and Mich. JVard the Plaintiff's Brother being 
likewiſe dead without Iflue, the Plaintiff as Siſter and Heir of 
the ſaid Michaell, ought to have the ſaid Lands, and for that 
Purpoſe ſhe the ſaid Grace Cockman the Plaintiff hath brought a 
Formedon in Remainder againſt Abraham Mitchel! and Anne his 
Wife, who have pleaded Nen-tenure; and ſome other of the 
Defendants pretend a Conveyance from Hugh Farvcett to Vm. 
Farrer, by which the Eſtate-Tail was diſcontinued ; and ſome 
a Deviſe to James Mitchell, whereas if there is any Conveyance 
to Farrer tis voluntary, or tis a Mortgage, and ſatisfied ; and 
yet he hath procured the Premiſles to be conveyed from one to 
another, but {till in Truſt for himſelf, ſo that the Plaintiff cannot 
tell in whom the Freehold remains; but ſhe is willing that the 
Mortgage (if any) ſhould be ſatisfied, and that Aune the Widow 
of Abr. Mitchell ſhould have her Dower. 

Therefore the Plaintift hath exhibited her Bill, claiming as Si- 
ſter and Heir to Mich. Ward, to have an Account of the Profits 
in order to ſatisfy the Mortgage, (if any) and to diſcover in 
whom the Freehold of the Premiſſes remains; and that ſhe 
may either bring a Furmedon, or proceed in that which ſhe 
hath already brought. 
The Defendants by their Anſwer ſet forth a Mortgage to Vin. 
Farrer from Hlugh Fazycett, and a Deviſe of the Lands in Que- 
ſtion by him to Anne his Wife and her Heirs, and a Conveyance 
from her to J/i/kinſon and his Heirs, and that the Equity of Re- 
demption belongs to them, 

I | The 
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Defeaſance 
of a Judg- 
ment under 
both the 
Hands and 
Seals of 
Debtor and 
Creditor, 
and not re- 


lating to the Kindutſſes. 


Term 1n 


The Lord Chancellor declared, that he ought to aſſiſt a legal 
Right where tis not to overthrew a Purchaſe; and aecreed, 
that the Plaintiff ſhould bring a Formedon in Remainder againit 
Ji illiam Farrer, upon the Will of Hugh Hazworrh, to which he 
ſhould appear gratis, who ſhall be admitted to be 'Tenant of the 
Freehold to all Purpoſes, as if he was really Tenant thereof; and 
he ſhall not plead Non-tenure, but ſuch other Plea as the Right 
ſhall be tried at the next Aſſiſes in Yorkſhire; and if upen the 
ſaid Trial a Verdict ſhall be found for the Plaintiff; yet he ſhall 
not have Poſſeſſion until it ſhall appear what is due for Principal 
and Intereſt on the Mortgage, which ſhall firſt be paid, together 
with Coſts to Farrer the Mortgagee, who ſhall be examined up- 
on 1nterrogatories to perfect his Anſwer to diſcover what he 
hath reccivd towards Satisfying the principal Sum and Inter eſt; 
and that Aune Mitchell ſhall enjoy her Dower during her Life. 

But Farrer making Default, and no Body appearing for him, 
tho' duly ſerv'd with Proceſs as by Afidacit it appear d, it was 
decreed againſt him, Niſi cauſa, &c. he paying 5 Marks Coſts 
for this Day's Attendance before he ſhall be admitted to ſhew 


Cauſe, Gc. 


*» 


Charles Blois, Eſq; Son and Heir of Sir William 
Blois an Infant, by the Lady Martha Prior his 
Guardian; Mary Brook Sifter of Sir Robert 
Brook, the Lady Elizabeth Brook Widow, and 
Mother of the ſaid Sir Robert Brook; Joſiah 
Child, Daniel Mills and John Price, Plain- 


tffs. 


Elizabeth Man, Widow of Thomas Man, Eſq; de- 
ceaſed, Defendant. 


IR Robert Breok being ſeiſed of the Manor and Lands in 
the Bill about Ot7ober 1661, purchaſed the Manor of Blom— 

ed in Fiſſex, and borrowed ſome Part of the Purchaſe-Money, 
which Mr. Man the Defendant's late Husband procured for him, 
and was bound with him to repay, and was likewiſe bound to 
other Perſons for the Debts of the ſaid Rob. Brook, and had 
ſupply'd him with his own Money, and had done him /ecera/ 


which the Judgment was given, was found by the Jury on a Trial direfted out of this Court, 


not to be the Ac and Deed of the Creditor, 


'That 


I 
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That in Michaelmas-Term in the ſame Year Sir Robert gave 
a Judgment of 3000/. to the ſaid Man, and about five Years af- 
terwards, (gg.) 18 May 1666, Sir Robert did defeaſaince the 
ſaid Judgment by an ſndenture after this Manner, (SU.) That 
in caſe he ſhould die without Iſlue, then his Heirs general, or 
his Executors or Adminiſtrators thould within one Month after 
his Death pay to the ſaid Man, his Executors or Adminiſtrators 
3000 J. or ſettle Freehold Lands of that yearly Value on him 
and his Heirs; and as the Plaintiff ſuggeſted this Judgment and 
Defeaſance was to indemnify the ſaid Man from all Debts in 
which he was engagd for the ſaid Sir Robert, and after thoſe 
were ſatisfy d, then the Judgment was to be vacated. 

That Sir Robert by his Will dated in Febr. 1660, deviſed a 
Farm called Weſtletou-Hall to the ſaid Man and his Heirs, worth 
60 J. per Auntm, which was a ſufficient Recompence for all his 
Kidneſſes to the {aid Jeſtator, and left all his Eſtate to the Ma- 
nagement of Sir Vin. Zlois, and aiterwards died; and that Sir 
William Blois prov'd his Will, and fold the Eſtate at J/onſtenrd 
to Joſiah Child, Mills, Price and others, for Payment of Sir 
Robert's Debts, which were accordingly paid, and fo Man was 
ſaved harmleſs, who about Ce r 1670 died, and made the 
Defendant Executrix ; and the brought ſeveral &7 Fac againit 
the Plaintiffs as Tenants in Poſſeſſion of Sir Robert Broo#'s Eſtate 
in Eſſex and $;Folk, to ſhew cauſe why ſhe ſhould not have 
Execution on the ſaid Judgment; and therefore the Plaintitls 
have exhibited this Bill againſt her to diſcover what Debts 17; 
her 'Teſtator paid for Sir Robert, and to be relieved againſt the {aid 
3 according to the ſaid Defeaſance, which being under 

oth their Hands and Seals, and in one ſingle Writing, and not 
relating to that very Term in which the Judgment was enter'd 
could not be pleaded at Law. 

On the other ſide it was inſiſted by the Detendant, that Man 
the Teſtator had lent the ſaid Sir Robert Brook ſeveral Sums 
amounting to 3000 J. for which the ſaid Judgment was given 
and defeaſanced as aforeſaid; and inſiſted that the ſaid Sum was 
a valuable Conſideration for ſo contingent a Benefit; Sir Robert 
Brook's Lady being young, and then with Child; that the ſaid 
Judgment and Defeaſance were executed bona fide, and without 
Fraud, and the Counter-ſecuring Man the Detendant's Teſtator 
from Sir Rob. Brook's Debts, was no Part of the Conſiderati- 
on of the ſaid Judgment, &c. neither was the ſaid Defeaſance 
the Act of Mam alone. 

And whereas it was inſiſted by the Counſel for the Plaintiff, 
that the Deviſe of the aforeſaid Farm to the ſaid Man in Fee, 
was a ſufficient Recompence for the Kindneſſes he had done 


to Sir Robert Brook ; it was anſwered, that could not be, 
be- 
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becauſe his Will was made a Year before the ſaid Judgment was 
given. 

Ihe Court upon hearing this Cauſe, directed a Trial at 
Law, whether the Defeaſance was the Act of Man, which 
was tried at the King's Bench Bar, and found that it was 
not; and it now being heard upon the Equity reſerved, and 
the Counſel for the Plaintiff preſſing for a new Trial, which be- 
ing denicd, they moved that the Defendant might accept of Land 
inttead of 3000. according to the Defeaſance by which the 
Plaintiffs were to have ſuch Election; and that the Deviſe of 
IlVe{Heton-T7all to the ſaid Man, as aforeſaid, might go in Part of 
the ſaid 3000 J. Gr. 

The Court declared, that the Defendant ought to have the 
Lenej:t of the ſaid Judgment for 3000 /. but without Intereſt, 
and decrecd the ſaid Sum to be paid to her, or Lands to that 
Value, according to the Defeaſance ; and that the Farm dez1/ed 
to Man be Part thereof, or if his Heirs will quit the ſaid Farm, 
then the Heirs of Sir Robert are to ſettle ſo much on them, clear 
of all Incumbrances, as ſhall make up the Value of 3000/7. that 
the Defendant ſhall have her Colts at Law, but none in this 
Court, and that it the 3000/7. is not paid at ſuch a Time, then 
the Bill to be diſmiſſed, and the Defendant to reſort to her Judg- 
ment; but if paid, then the Defendant is to vacate it on Record, 
or acknowledge Satisfaction, or aſſign the ſame to the Plaintifis, 
and at their Charge, or to whom they ſhall appoint, Gc. 


Hatton Farmer, Gent. Plamtiff. 


William Marſton, and Dr. Edward Reynolds, 
| Defendants. 


HE Plaintifi having agrced with the Defendant Marſton 

to purchaie tome Lands of him, for which he was to pay 
2cco/, at ſeveral Times, (:/2.) 790 l. at the Scaling the Wri- 
tings, and 1000 J. more within 9 Months after; and kaving paid 
210/. down, and prepar'd the Sum which was to be paid at the 
Sealing of the Writings, and came with the ſame at the Time and 
Place agreed on; but there were no VW ritings prepared, but in- 
ſtead thereof, Marſton the Seller acquainicd the Plaintiff that the 
other Defendant Reprold's would give 1co4. more for his Lands; 
and that if the Plaimtift would condeſcend that he ſhould be the 
Purchaſer, he the faid Merton would pay back the 210 J. with 
Intereſt, to Which the Plaintif conſented; and the other Defen- 
dant Rejrneld's promiled that he would become the Plaintift 's Pay- 


3 maſter 
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maſter of the ſaid Principal, Intereſt and Charges, if he could | 
procure Marſton's Order for that Purpoſe; and he refuſing to l 
give ſuch Order, the Plaintiff exhibited his Bill to compel him, 9 
Oc. 

And the ſame was decreed accordingly, (es.) that Doctor 
Reynolds ſhould pay the 210 J. with Intereſt to Marſton. &c. 
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Thomas Haſlewood, Eſq; Plaintiff. 


Stephen Baldwin, Executor of Edward Baldwin, 
deceaſed, Defendant. 


—— 2 
. W240 
— 


HIS Bill was brought againſt an Executor of an Executor, Money pla- 
to have an Account of the real and perſonal Eſtate of ved _— 
The. Haſlervood, the Father of the Plaintiff, deviſed to the Pa- and called | 
ther of the Defendant, in Truſt for the Plaintiff and his Heirs, in by an 1 
| 


— . — = — — — 
- — 
— g 


and made the ſaid Thomas his Executor, who made the Defen- rhei e 


dant his Executor, and died. Cauſe ; he 
ſhall pay 
Intereſt for it. 


The Defendant offered to account, but the chief Queſtion 

was, whether he ſhould pay Intereſt or not, and as to that 

| Matter it was ſuggeſted, that the Money of the Plaintiff's Fa- 
ther was well placed out upon good Securities, and unneceſſari- 
ly called in by the Defendant's Father, on a Pretence to pay 
Debts, but otherwiſe converted. 

The Court declared, if upon Examination before the Maſter 
that ſhould appear to be true, then Intereſt ſhall be paid for 
what was unneceſſarily called in, but no Intereſt for the Rents 
and Profits of the real Eſtate. 
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Fir Thomas Davis and others, Plaintiffs. 


Rowland Dee and others, Defendants. 


Where a HIS Bill was, to have an Account of the real and perſonal 
e co wor: E Eſtate of Cha. Eeerard deceaſed, and to have the ſame 
PC! Ona = . . . X 
ſtate are applyed towards the Satisfaction of a Debt of 1472 /. principaÞ 
3 Money and Intereſt due to the Plaintiff from the ſaid Eœerard; 
the Payment ſuggelting that his real and perſonal Eſtate of great Value, came 
of D i to the Hands of the Defendants as Adminiſtrators or Executors 
the perſona ; ; 

Baabe of him the ſaid Frerard. 

ſufficient, f 1 1 

the real ſhall be diſcharged ; but if ſuch Eſtate is expreſly charged with the Payment of Debts, 


in ſuch Caſe, ſo long as it ſtands charged, it will draw in the perſonal Eſtate to account at a- 
ny Time. ; 


The Defendant pleads the Statute 21 Jacobi of Limitation of 
Actions; and that there was a former Suit brought in this Court 
in the Year 1674, by the ſame Plaintiff, and to the ſame Purpoſe 
as this Suit; and that the Defendant in that Suit pleaded the ſame 
Statute of Limitation of Actions, which Plea was allowed as to 
the perſonal Eſtate, but diſallowed as to the real Eſtate. 

And likewiſe the Defendant farther pleaded to this preſent 
Bill, that long before it was exhibited, (Sg.) in the Year 1670, 
there was a Suit in the Prerogative Court againſt the Defendant 
and Charles, Anne and Mary Everard Infants, by Charles Corn- 
wallis their Guardian, in which Suit the Adminiſtration granted 
to the Defendant was repealed ; and thereupon Adminiſtration de 
Bonts non, Gc. with the Will annexed, was granted to the ſaid 
Cornwallis, in "Truſt for the ſaid Charles, Anne and Mary Ene- 
rard, who are no Parties to this Suit ; all which the Defendant 
now pleads in Bar to the Demand of the Plaintiff. 

The Court decreed, that where a real and perſonal Eſtate 
are both ſubject to the Payment of Debts, in ſuch Caſe, if the 
perſonal Eſtate is ſufficient, there ought to be no farther Account 

of the real Eſtate; but if the real Eſtate be expreſly charged with 
the Payment of Debts, then ſo long as it remains ſubje& to the 
Payment thereof, it will draw both Eſtates to an Account at any 
Time; becauſe the perſonal Eſtate ought in the very Nature of 
the Thing to go in Eaſe of the real Eſtate; and therefore the 
Statute of Limitations cannot interpoſe, or be any Bar to an 
Account thereof; and therefore over-ruled the Plea, as to the Sta- 
tute of Limitations. | 

But as to the other Part of the Plea, (©iz.) the Want of proper 
Parties to the Bill, it was ordered that the Plaintiff might amend 
without Coſts. I 

Thomas 
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Thomas Coleman, Plaintiff. 


Thomas Coleman and Quinborough his Wife, 
and Edward Coleman by the ſaid Quinborough 
his Mother and Guardian, and the Maſter, 
Fellows and Scholars of St. Bennet's College in 
Cambridge, Defendants. 


Drvard Coleman, by his laſt Will, deviſed to the Plaintiff An Annuity 
20/. per Ann. and charged the ſame on that Part of his {pn pang 
Eſtate which ſhould remain unſold after Debts and Legacics that Part of 
paid ; and it appearing that there was Part of the Eſtate fold to _ 2 4 
pay thoſe Debts and Lagacies, amounting to 400 J. and that the remain un- 
fame were paid, and an Overplus remained in the Hands of fold after 
the Defendant, as well of that ariſing by the ſaid Sale, as the The 
Rents and Profits which he had received out of the other Part Lands were 
of the Eſtate which was unſold ; the Plaintiff exhibited his Bill 2 __ A 


for the Payment of this Annuity. Purchaſe- 
Money re- 


mained after the Debts, Sc. were ome Decreed that the ſame, and the Rents of what is un- 
ſold, ſhall both be applyed to diſcharge this Annuity. 


And it was decreed, that the Overpius of the Moncy of that 
Part of the Eſtate for which it was ſold, as well as the Rents ot 
the other Part unfold, ſhould be both applyed to the Payment 
of this Annuity ; and that the Defendant ſhould account accord- 
ingly, and pay the Overplus as far as it will go, for that is Aſ- 
ſets of the Teſtator's Eſtate ; and what that falls ſhort, to be ſup- 
ply'd out of the other Part of the Eſtate unſold, 2719 Coſts. 


Nnn2 Term. 


Term. Sandt. Mich. 
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Anne Rogers, Plaintiff. 


Warwick Bampfield, John Winter and Thomas 
Warre, Eſq; Defendants. 


Enry Rogers being ſeiſed in Fee of a real Eſtate to the 
Value of 1200/. per Aunum, and being poſſeſſed of a 
great perſonal Eſtate, by his Will dated 8 May 1672, 


deviſed to his Executors and their Heirs all his real 


Eſtate, in Truſt that out of the Rems and Profits, OC. 
thereof, they ſhould pay his Debts and Legacies, &c. and 
afterwards in Truſt for his Kinſman Alexander Popham 
for Life, Remainder to his firſt Son, and other Remain- 
ders over; and made the Plaintiff Aune and the other Defendants 
Executors. | 

*A Codicilis Afterwards the ſaid Teſtator by a * Codici] dated 1 Sep- 

regret tember 167, declared his Mind to be, that all ſuch Sums 
Lan do be an Of Money which were left in his Cloſet, in his Houſe in 
Ad which Cannington, ſhould be diſpoſed by the Plaintiff Anne amongſt 
Pilote on Tuch poor People, and in ſuch Manner as be had dire ed 
in Proſpe& Her; and ſoon after the making this Codicil, he delivered 
elk ax + the Keys of his Cloſet, where the Money was, to the ſaid 


wichout the Plaintift Aune, and not long after he died at J/e/tminſter. 
Inſtitution of | 


an Exccutor, And whether a Codicil is made at the ſame Time, or before or after 


the Will, or whether the one mentions the other or not; yet the Codicil is conſidered as Part 
of the Will. Dom. 2. Vol. 140. 


The Defendants, the next Day after the Teſtator was bu- 
ried, pretended that the Money in the Cloſet was ſubject 
to pay his Debts, and would have ꝓerſuaded the Plaintiff to 
deliver the Keys of the Cloſet to them; which ſhe refuſing, 
and withall alledging, that by the Codici/ it was bequeath- 
ed to her upon the Truſt as aforeſaid, they threatned to 


3 break 


a r  — eee 
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break open the Door; thereupon it was open d by the i 
Plaintiff her ſelf, where there was found 7500 J. of which | 
the Defendants poſſeſſed themſelves, or the greateſt Part there- I; 
of; and now the Plaintiff exhibited this Bill againſt them, | 
that they might repay the ſame to her, in order to perform | |. 
her Truſt. 

The Defendants confeſs the Will and Codicil, and the Open- 
ing the Door of the Cloſet, and the Money there found ; nt 
but ſay that the Eſtate of the Teſtator at Cannington deter- | 
mined by his Death; and that ſeveral Perſons claiming an i 
Intereſt, and demanding Poſſeſſion of the Houſe, both the 1 
Plaintiff Anne, and theſe Defendants in order to ſecure the 
Money conſented to a Diſtribution thereof, for the Payment 
of Legacies, of which the Defendant inter received 1 800/. 
for Legacies given to him and his Children; the Defendant 
Bampfield receivd 1800/7. for Legacies given to him, and to 
his Siſter the Lady Drax, and the other Defendant J/arre re- 
ceived 2500 J. for a Legacy deviſed to him, (5c. 

And now the ſaid Defendants by their Counſel inſiſt, that 
the Plaintiff having agreed to the aforeſaid Diſtribution, it 
ought to oblige her ; and if ſhe hath by this Means waſted 
any of the Aſſets of the Teſtator, which were directed to be 
employed in another Manner, ſhe ought to make it good, 

and not to draw back the Money from the Detendants, and 
make them reſort to the Rents and Profits of the real Eſtate 
for their reſpective Legacies. 

And the Counſel tor the Plaintiff Aune argued, that it 
was only ſaid but not proved, that ſhe conſented to any ſuch 
Diftribution as the Defendants had alledged ; and that admitting 
ſhe had conſented, yet ſince this Money was a ſpecitick Le- 
gacy, it was a Breach of Truſt in her to conſent, and ought not 
to defeat what was intended by the Teſtator by his ſaid C- 
aicil. 

The Court decreed the Repayment of the ſeveral Sums by 
the faid Defendants to the Plaintiff Anne, and that the ſame to- 
gether with the reſt of the ſaid 750 l. which is in the Hands of 
the Plaintiff, ſhall be applyed by her according to the Direction 
and Intention of the Codici/, the giving Security for that Pur- 
poſe, Oc. 
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William Wintle and Margaret his Wife, Her- 
riot Waſhborne and Rachell his Wife, Plain- 


tiffs. 


Barney Carpenter and John Pisburgh, Defen- 
dants. 


Illiam Carpenter being ſeiſed in Fee of the Copyhold 


Decree of a L.ands, but the Court-Rolls being miſlaid or loſt, and 1 » 
8 no Body remembring the Admittance of George Carpenter his 1 


the Bounda- Father; he the ſaid William deviſed the ſame to his 
ries, 4 that Grandſon Robert Carpenter, who Anno 3 Car. 1. by Deed and 
of * Hine conveyed the ſaid Lands as Freehold, to Edmund Wright, 
hold Lands who by the like Conzeyarce ſold the ſame to one T ickeriage 
might . : | 
dilkinguimed and his Heirs. 

from the 

Frechold of other Perſons. 


Aſterwards Tickeridge commenced a Suit againſt Robert 
Carpenter, on the Covenants between him and Mrigbht; and 
at length it was agreed between them that Robert Carpen- 
ter ſhould pay 3o/. to Tichkeridge, which was to be apply- 
ed as a Fine to the Dean and Chapter of Meſtm. (Lords 
of the Manor) to admit Trckeridge and his Heirs to this 
Copyhold ; and that Carpenter ſhould appear at the next 
Court to make a Surrender; but before that Time Ticke- 
ridge died, and his Son being then about a Month old, en- 
joyed the Lands for forty-eight Tears afterwards without 
any Admittance, and then (as the Defendants pretend) he 
deviſed the ſaid Lands to them the ſaid Defendants and their 
Heirs, and did not give the Plaintiff Margaret, who was his 
Siſter, nor Harriot Waſhborne, who was his Eldeſt Siſter's Son, 
any Thing by his ſaid Will. 

Afterwards a Court was held by the ſaid Dean and 
Chapter, and then the Homage preſented the Forfeiture of 
this Copyhold being fold as Freehold by Fine at Common 
Law ; and in Conſideration of a Fine paid by the Plaintiffs, 

nted the ſame to them and their Heirs; but the ſaid Co- 
pyhold lying intermixt amongſt other Lands of the Defen- 
dants, they to confound the ſame, did digg up the Bounda- 

_ ries, ſo that the Copyhold could not be diſtinguiſhed from 
3 the 


I 


1 
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| the Free bold Lands of the ſaid Defendants and other Per- 


ſons; therefore the Plaintiffs exhibited their Bill, to preſerve 
the Teſtimony of ancient Witneſſes, and to have Commiſſi- 
on W ſet out the Buttals and Boundaries of the ſaid 
Lands. | 

The Defendants ſet forth the Will of Robert Carpenter, 
by which the Lands were deviſed to them and their Heirs, 
and ſet forth that the Debts of the ſaid Teſtator did a- 
mount to near the Value of the Lands; and that they be- 
lieve the Title of the Plaintiffs under the Dean and Chap- 
ter, Oc. is not good, for that the Premiſſes have been en- 


7 ſixty Acres of Copyhold Lands, and for that Purpoſe 


Itneſſes to be examined to be produced by either Party, or 


to make Uſe of any Depoſitions already taken in this Cauſe, 
or the Deed or Mill, Oc. 


Morgan 


i Joe 
= o 
. bs * y Ws 


% > 


- 7 © £ * N 24 & 
- 7 4 iS Sar 1 . N. 3. . 9 F A" 1 2 O . &GA SEARS ap ACTI 
4 # #þ / 


— * 
1 Fu {Roe nt te 


* 


464 Term. Mich. 52 Car. 2. Anno 1680. 


Morgan and others, Plaintiffs. 


/ 


SI i /2+ Goo be Court decreed two Nears Value of their reſpettive Te- 


„ nements to be a reaſonable Fine; and that they be admitted 


accordingly, paying the ſaid Fine. 


Mary Morgan, Plaintiff. 
Dame Elizabeth Morgan, Defendant. 


Where a O R Anthony Morgan, Father of the Plaintiff Mary, being 
Legacy Bal 1) ſeiſed of the Lands in the Bill, Oc. which in the late 
the Eſtate U ſurpation were ſequeſtered to Oliver St. Fohn, of whom Sir 
out 5 1285 Anthony purchaſed them for 3000 J. which Money he borrow- 
being deter- ed of one Coney, and for his Security, Sir Anthony demiſed 
mined, the ſaid Lands to the ſaid Coney for twenty-one Years at a 
Pepper-Corn Rent, and he redemiſed them to Sir Anthony for 
twenty Tears and eleven Months, at and under the yearly 
Rent of 600 J. for the firſt ſeven Tears; and at the Rent of 

a Pepper-Corn for the Reſidue of the ſaid Term of Years. 
Sir Authony in October 57, made his Will, and deviſed to 
the Defendant 100/. and all his Plate, Houſhold-ſtuff, and 
Quick Stock, (5c. and to his Executors all his Eftate what- 
ſoever, in Truſt to pay his Legacies; and that they ſhould 
diſpoſe 1000 Marks to ſuch Perſon, and for ſuch Uſe as 
the Defendant Elizabeth ſhould appoint, &c. and for want 
of ſuch Appointment to the Plaintiff Mary at her Age of 21 


Tears, or Day of Marriage, and made Noe/l and Bagſhaw 
his Executors. 


I Sir 


ES 2 ore . Scudamore, Defendant, N43 
) Vil Sou 4H” 1 25 „ : 4 
COP t . 2 IV 134. 22 For) e Lf toi 3 i ee ee, 
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wa ee © HIS Was, à Bill Frog by Copyholders of the Manor 77> .,z 
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Sir Anthony paid the 600 J. per Aunum for the firſt ſever 
Tears, according to the Redemiſe which was then ſurren- 
dered to be cancelled; and afterwards by the Reſtoration 
of the King, Sir Anthony was reinveſted in his ſaid Eſtate, 
and ſoon after died without Iſſue Male leaving the Plain- 
tiff Mary his only Daughter; ſo that all his Lands came to 


the Right Heirs of Thomas Morgan, purſuant to a former 


Settlement, and nothing was left to ſatisfy the ſaid thouſand 
Mar ks, the Redemiſe to him for rwenty Tears and eleven 
Months, out of which the ſame was ſpecifically to iſſue ac- 


= cording to the Will, being now determined and extinguiſh- 


ed. 

That the Defendant Dame Elisabeth prevailed with the 
Executors to renounce, and in Conſideration thereof ſhe 4 
greed to give a true Account in Writing to the Plaintiff (her 
only Child) at the Age of teventy-one Tears of all the Pro- 
fits which ſhe ſhould make after the Death of the ſaid Teſta- 
tor, and pay the ſame to her; thereupon ſhe adminiſtered and 
poſſeſſed her ſelf of the Eſtate and received the Profits, but 
exhibited no Inventory; and in Auguſt 1671, the Plaintiff at- 
tain d her Age of 72wenty-one Nears, and then ſhe required the 
Defendant to account, which ſhe refuſing, the Plaintiff exhibit- 
ed a Bill to compel her, &5c. 

The Defendant confeſſed all the Matters alledged in the 
Bill, but claims the zhouſand Marks, and demands the 
Judgment of the Court whether the perſonal Eſtate of 
Sir Anthony the Teſtator ought to ſtand charged with 
the Payment thereof, though the Demiſe and Redemiſe were 
expired. 

The Court was of Opinion, that the ſaid thouſand Marks 


was wholly fixed, and had its Dependence on the ſaid 
Leaſes which being expired by the King's Reſtoration, and by 


the Deceaſe of Sir Anthony, the ſaid Legacy was extinct and 
one. | 

N Therefore it was decreed, that the Defendant ſhould ac- 
count for the perſonal Eſtate of the Teſtator, and for all 
Money put out by him at Intereſt, and which afterwards 
came to her Hands from his Death till the Plaintiff came 
to the Age of 7wenty-one Yar (except the Plate, Houſhold- 


ſtuff, &c.) and to pay to the Plaintiff Intereſt for what ſhe 


(the Defendant) hath received ſince the Plaintiff came of 
Age, and before, from the reſpective Times the ſame were re- 
ceived; and that the Surplus, after Debts and Legacies paid, 
ſhall go to the Plaintiff at ſuch Times and Place as a Maſter 


ſhall appoint. 
O Oo That 
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That the Defendant produce all Bonds, Specialties, and 
other Writings which ever came to her Poſſeſſion, and con- 
cerning the ſaid Teſtator's perſonal Eſtate, and deliver the 
ſame upon Oath to the Plaintiff, and give her a ſuffici- 
ent Letter of Attorney to ſue for, receive and recover the 
Money thereon due in her Name with a Covenant not to 
revoke the ſaid Letter of Attorney ; and the Plaintiff at the 
ſame Time to covenant with the Defendant, to indemnify her 
from all Coſts and Damages which may happen to her by Rea- 


ſon of any ſuch Suit, Gc. 


Elizabeth Tanner Widow, and Elizabeth Tanner 
the younger, Plaintiffs. 


Jaſper Chapman, Eſq; and Jaſper Chapman, 
Factor, John Powell, Eſq; Thomas Birkly and 
John Rouſe, Cent. Defendants. 


Mortgage of 


5 Commiſſion of Bankruptcy being iſſued againſt Nathaniel 
A and Jonathan Tanner, the Sons of the Widow Elizabeth 
the Mortga- Tanner, ſhe as Executrix to her late Husband William Tan- 


Lor became ,,, exhibited her Bill to be let into the ſaid Commiſſion 


2 Bankrupt; a 5 A 
the Title of as a Creditor upon a Bond of 500 J. entered into by the ſaid 


the Morrga- Nathaniel to William Tanner, conditioned to pay unto him 
gees hall 250 /. and Intereſt ; and that the other Plaintiff Fljzaberh 
peached by may be admitted as a Creditor on a Bond of 100/. given by 
e p the ſaid Nathaniel to one Weare for 501. and Intereſt which 
. paid, and likewiſe that the Plaintiffs might be admitted 
Creditors Creditors for their Debts, and to have the Writings which 
my concern the Widow's Jointure, and two Mortgages to be 
their Con- delivered up to them the ſaid Plaintiffs; the one made by 
3 the ſaid Nathaniel to his Father Milliam aforeſaid, for ſe- 
curing the Payment of 500 J. and the other made by Joua- 
than to the Plaintiff Eligabeth the younger for 3 00 J. and that 
the Jointure of the Widow and the ſaid Mortgages may be con- 

firmed by this Court, Goc. 
The Defendant Chapman the Factor, agreed to lend Na- 
thauiel and Jonathan 200 l. for the Payment of their Debts, 


who, to ſecure the Repayment thereof, agreed to mortgage 
2 {ome 
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ſome Part of the Lands in Queſtion, in which the Widow 
Plaintiff was to join ; and thereupon the Writings were deli- 
vered to the other Defendant Zirkly to draw a Mortgage, 
but he delayed to do it, and refuſed to deliver back the 
Writings, and inſtead thereof, ſued out a Commiſſion of Bank- 
rupt againſt Nathaniel and Jonathan, in which he named 
the other Defendants Commiſſioners, who threaten to ſell 
the Eſtate to Chapman the Factor at an Under-Value, and 
to pay the Money to ſuch Creditors as they pleaſe, and re- 
fuſe to admit the Plaintiffs as Creditors, but threaten to ex- 
clude them; and therefore they exhibit this Bill, that they may 
be admitted into the ſaid Commiſſion, &c. 

The Defendant Chapman the Factor ſays, that Nathaniel 
owed him 200/. and that it was propoſed, that he the ſaid 
Chapman ſhould make it up 1200/. and pay it to the ſaid 
Nathauie/, who thereupon was to morigage his Eſtate 
for ſecuring the Repayment thereof to him; and the Plain- 
tif wa ro give collateral Security, that the ſame ſhould be 


fre: from Incumbrances; and thereupon the Writings were 


delivered to Bir#ly to draw the Mortgage, who not ap- 
proving the Security, he with the Conſent of the faid Na— 
than was to keep the Writings till he paid the ſaid 200/. 
to Chapnan; but he afterwards ſent for them, which the Defen- 
dat retuſed to deliver. | | 

In June 1675, the Commiſſion of Bankruptcy was ſued 
out, and ſometime after the Commiſſioners met, and appoint- 
ed ihe Creditors to pay two Shillings in the Pound to car- 
ry on the Execution thereof; and then they alligned the 
Eſtate of Nathaniel and Fonathan, and the Revertion of the 
Widow's Jointure to the Defendant and others, for the Be- 
nefit of the Creditors; and therefore inſiſt, that the Wri- 
tings may remain with him for their Benefit, and that the 
Plaintifls may not be admitte4 as Creditors, for that the ſaid 
Commiſſioners have proceeded duely, and adjourned the Com- 
miſſion to the Plaintiff's Houſe, where they were admitted Cre- 
ditors for ſuch Debts as then appeared. 

The Court decreed the Plaintiffs to hold and enjoy their 
Eſtates under the Rwy and Mortgages fect ſorth in their 
Bill, and that the ſame ſhall not be impeached by the Com- 
miſſioners or Aſſignees of the Statute of Bankruptcy, or other- 
wiſe; and that the Plaintiffs ſhall be admitted into the ſaid 
Commiſſion as Creditors, and ſhall have Time to come in 
and prove their Debts, and to pay their Contribution, till the 3d 


of January next, and then to be admitted. 


OOo O 2 | But 
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Appeal to 
the Houſe 
of Lords 
from a De- 
cree in 
Chancery; 
and upon 
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But the A/tgnees of the Commiſſion are to keep the Wri- 
tings which came to the Poſſeſſion of the Defendants, that the ſame 
may be produced to any Purchaſer, or otherwiſe as Occaſion 
ſhall require, and as this Court ſhall direct; no Coſts on either 
ſide. | 


Henry Needler, Gent. and Joanna his Wife, 
Plaintiffs. 


Thomas Kendall, Eſq; and Mary his Wife, and 
Mary Hallett, Defendants. 


Ohn Hallett being ſeiſed in Fee of the Lands in the Bill of the 


yearly Value of 400 J. had Iflue two Daughters, the Defen- 


dant Mary, and the Plaintiff Joanna, to whom, as Coheirs, the 
ſaid Lands deſcended upon the Death of their Father. 


the Petition of the Appellants to examine Witneſſes in the Cauſe, it was rejected, and the Pe- 
tition diſmiſſed ; and now the Appellants bring a Bill of Review; and it was decreed, that the 
Defendants ſhould anſwer and demur. 


Thomas Kendall and Mary his Wife, when Joanna was a- 
bout 11 Vears old, exhibited their Bill againſt her, ſetting forth 
their Title to the Premiſſes, and the ſaid Joanna, by Mary 
her Mother and Guardian, anſwered and ſet forth her Title as 
Coheir, &c. and the Cauſe being heard 25 Car. 2. and it ap- 
pearing to the Court, that it was their Father's Intention, that 
Mary ſhould have the Manor of K. and Joanna the Manor of 
E. the fame was decreed accordingly to them and heir Heirs 
reſpectively. 


But Kendall and his Wife, ſince the ſaid Decree, have entered 


on the Premiſſes, and by ſome ſecret Conveyances have intrica- 
ted the Title of the Plaintiff Zoanna, to prevent her from enjoy- 
ing her Moiety, when her Title was not in Queſtion in that 
Cauſe; the only Point being whether the Defendant Mary Hal- 
lett had an Eſtate for Life in the whole, which was oppoſed 
by the then Defendant Joanna; and the Cauſe was carried on 
by Colluſion without any Defence, and not one Witneſs examin- 
ed, ſo that the ſaid Decree ought not to be binding and conclu- 
ſive to her Intereſt, but to be ſet aſide as erroneous and incon- 
clufive, and therefore the Plaintifls have now brought a Bi of 
Reciew to reverſe the ſaid Decree. _ 
e 
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The Defendant Kendall and his Wife plead, that Joanna, 

: when Sole, by Mary her Mother, appealed to the Houſe of 

Lords from the faid Decree, ſetting forth the ſame Matters of | = 
1 which they now complain; and that if the Witneſſes were not | 
examined, nor any Defence made, it was through their own | 
I Negligence ; but that in ſuch Caſe they ought to have brought 
a their Bi of Reviezy before they appealed. 

And the faid Defendants ſay, that the Queſtion before the 
Houſe of Lords, whether the Houſe ſhall examine any Wit- 
neſſes, upon the Petition of the Appellants for that Purpoſe, ' 
was reſolved in the Negative; and on the Petitioners Motion the ( 
Cauſe was heard on the Merits 20 May 1675, and both the Pe- 
tition and the Appeal were diſmiſſed. 

Therefore the Defendants demand the Judgment of this Court, 
whether they ſhall make any farther Anſwer; but the Counſel 
for the Plaintiff inſiſted, that the Cauſe was not heard and de- 
termined in the Houſe of Lords upon the Merits, but the Peti- 
tion to examine Witneſſes was diſmiſſed, which Diſmiſſion 
ought not to ſtand in the Plaintiffs Way, to hinder them from 
the Benefit of their Bill of Review ; and prayed that the ſame 
might be ſet aſide. 

The Court decreed, that Kendall and his Wife ſh-ll either 
anſwer the Bill of Review, or demur on the Errors there- 
in contained, without Coſts on either Side, and the Benefit of 
the Order of Diſmiſſion by the Lords in Parliament, is ſaved to 
the ſaid Defendants. 
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Thomas Smeaton, Plaintiff 


John Povey, Remigius Vanleemputt, Nicholas 
Vanleemputt and Mary his Wie, James Mag- 
nes, Francis Couſin, and Richard Samuel and 
others, Defendants. 


Harles Smeaton, the Father of the Plaintiff, by his laſt Fraudulent 
Will dated in November 1661, deviſed his ſaid Lands, Settlement 
called Vellourn and G. in Yorkſhire, to Ruth his Wife, and ſet ago. © 
to the Defendant Povey, and their Heirs, in Truſt to fell the 
ſame to pay his Debts, and to raiſe Portions for his younger 


Children, and ſoon after died, 


Before 
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Before the ſaid Lands were fold Ruth died, and Pozey, the 

ſurviving 'Truſtee, ſold JVelborrne for 2200 J. which, as it was 
ſuggeſted, was more than would pay the Debts; and he alſo re- 

ccived the Profits of the Lands in G. for ſeveral Years. _ 
Remigius Vantemputt lent the ſaid Povey 500 J. towards the 
diſcharging the Debts, as he pretended, for the Repayment | 
thereof with Intereſt, the Plaintiff Thomas Smeaton joined with 

him in a Mortgage of the unſold Lands in E. to the other De- | 


2 
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fendants James Magnes, Gc. in Truſt for the ſaid Remi- | | 
The Mortgage being forfeited, the ſaid Remigius and his ; 


Truſtees, and Pogey, on Pretence of a Marriage between the 
Defendant Nicholas, the Son of Remigius, and Mary the Daugh- 
ter of Porey, ſettled the Premiſſes on the ſaid Nicholas and 
Mary his Wife, and their Heirs, in Breach of the Truſt repoſed 
in Pocey, tho' the Plaintiff was intitled to the Equity of Re- 
demption ; therefore he exhibited this Bill to redeem, Gc. and 
to {ct alide the ſaid fraudulent Settlement. 
This being the Truth of the Caſe, the Court decreed, that 
the Plaintiff ſhould redeem, if Povey had not paid as much or 
| more to diſcharge the Debts of the Teſtator, than the whole E- 
| {ate deviſed by him for that Purpoſe was worth, of which the 
| Mailer was to take an Account, and if he found Pogey indebted 
to the Teſtator's Lſtate, then he was to take an Account of the 
lortgage Money, and the Intereſt, deducting the Profits; and 
upon the Plaintiff 's Paying to Nicholas and his Wife what ſhould 
be found due on the ſaid Mortgage, it was decreed, that they 
ſhould reconvey the Premiſſes to the Plaintiff and his Heirs, 
| freed of all Incumbrances by them, (5c. 
The Maſter found Povey indebted to the Teſtators Eſtate 
2600 J. and reported 636 /. due on the Mortgage, which Re- 1 
port was confirmed, and the Money ordered to be paid on a 4 
certain Day, and the Settlement ſet aſide, Oc. | 


5 Charles 
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Charles Lewis, Plaintiff. 
George Lewis, Defendant. 


1 William Lewis, being ſeiſed of the Lands in they... . 


Bill mentioned, did, on the Marriage of Anne his Daugh- Deed or 
ter with Sir William Lewis, ſettle the ſame on the ſaid Sir —_— __ 


IWilliam and Anne, and the Survivor of them for Life, Re- fuppreſſed 
mainder to the Heirs of the Body of the faid Anne, who had by either 


Iſſue Edward, Thomas, the Plaintiff Charles Lewis, and Mil- Parti. . 


f E- 
liam, and the Defendant George Lewis their youngeſt Son. — will 


always pre- 
ſume a Title againſt him who ſuppreſſed it. 


Afterwards Sir William and Aune his Wife, and Edward 
their eldeſt Son, joined in a Fine, and by Deed declared the 
Uſes to the ſaid Sir Milliam and Anne, and the Survivor for 
Lite, Remainder to Edward and the Heirs Males of his Body, 
Remainder over, Gc. which Deed was delivered by the Plain- 
tiff to the Defendant George Lewis, that it might be ſhewed to 
one Eamund Lewis, but tis now detained from the Plaintiff, 
who thereupon exhibited a Bill in the grand Seſſions; and it 
appearing to the Court that there was ſuch a Deed, and that 
the Defendant had confeſled it, and that it was once in his Poſ- 
ſeſhon, the Plaintift obtained a Decree that the Defendant ſhould 
bring the Deed into Court, which he refuſing to do, was 
proſecuted upon Contempts to Seqreſtration; and now the 
ſaid Defendant in that Cauſe brought a Bill of Appeal in this 
Court, denying that ever he had ſuch a Deed as the Plaintiff 
in that Cauſe claimed, 


But it appearing to the Court, that he had once confeſſed he 
had ſuch a Deed in his Poſſeſſion, the Lord Chancellor decla- 
red, that where the Evidence is ſuppreſſed by either Party, a 
Court of Equity will always preſume a Title againſt the Per- 
ſon ſuppreſſing it, until the Evidence be produced; and that 
the Decree of the Court of Grand Seſſions was made upon 
juſt Grounds, and therefore ordered this Bill of Appeal to be 
diſmiſſed ; and the Counſel for the Plaintiff inſiſting, that by 
Colour of this Bill of Appeal, and upon a Pretence, that 


the Decree of the Grand Seſſions could not be warranted in 
Equity, 
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* Wherethe Equity, the Defendant had got the * Sequeſtration to be ſet 
Defendant aſide, and was reſtored to the Poſſeſſion of the Premiſſes, and had 
_—_—_— ever ſince received the Profits, which of Right belonged to the 
Contempts Plaintiff. 

to a Seque- | 1 : 

ftration, and that removed upon a falſe Pretence, the Plaintiff ſhall have a Writ of Re- 
ſtitution, ond the Defendant ſhall account to him for what he had received. 


Therefore the Court ordered, that the Maſter ſhould take an 
Account of the Profits received by the Defendant ſince he was 
reſtored, and what ſhall appear to be received by him, that he 
forthwith pay it to the Plaintiff ; and that he be reſtored to the 
Poſſeſſion of the Premiſſes ; and that a Writ of Reſtitution ſhal} 
iſſue for that Purpoſe ; and that he ſhall be put in the ſame Con- 
dition he was in, at the Execution of the Decree of the Grand 
Seſſions; and in the mean Time the Signing and Inrolling the 


Diſmiſſion of the Bill of Appeal to be ſuſpended. 


— — a 


— 


Robert Vaulx, Robert Tyrrell and George White- 
head, Plaintiffs. 


Henry Shelley, Leonard Thompſon and John 
| Thompſon, Defendants. 


Arearet Hall, Widow, having Iſſue by her firſt Husband 


A Verdict | 
2 ow” one Son called Thomas Hall, and being ſeiſed in Fee of 


ceedings in the Lands in the Bill, ſhe married the Plaintiff Thomas Vaulx, 


an inferior WhO enjoyed the ſaid Lands during her Life, and ſhe dying in 


Lon : d the Year 1670, he, by the Cuſtom of Gavelkind, was intitled to 
the Pläintiff a Moiety thereof, during his Widowhood, by the Curteſy, (5c. 
8 that and Thomas Hall, her Son, was intitled to the other Moiety, 
DT 3 who being an Infant, the Plaintiff Yaulx was appointed his 
all the Coſts Guardian, and thereupon got Poſſeſſion of the Whole, and edu- 
rhere and cated the ſaid Infant, who died about a Year after his Mother, 
8 and without Iſſue. | 

The Plaintift being thus in Poſſeſhon, one Rath Shelley and 
Peter Gerrard, in the Right of Siſan his Wife, pretending 
themſelves Couſins and Coheirs to the ſaid Infant, demanded 
Poſſeſſion of the Premiſſes; and thereupon the Plaintiff not 
knowing his own Title to a Moiety, as Tenant by the Curteſy, 

Sc. attorned Tenant to them. 
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Afterwards the Defeniiant Henry Shelley, as Agent for his 
Grandmother Ruth, treated with the Plaintiff 7/anulx for the 
Purchaſe of Ruth's Intereſt; and thereupon it was agreed, that 
Faule ſhould pay 240 J. for the ſame, upon Condition. that 
Henry Shelley ſhould within fix Weeks, &c. produce a ſufficient 
Authority from the ſaid Ruth for the Sale thereof; and all the 
Writings concerning the Premiſſes, for Counſel to peruſe, and to 
be ſatisfied in the Title; and that a good Conveyance thereof 
might be made to the Plaintiff, who expreſly alledges that he 
was = to pay the ſaid 240 J. until ſuch Conveyance was exe- 
cuted. 

The Plaintiff Vaulx not hearing from Shelley ſeveral Months, 
took himſelf to be diſcharged of this Agreement ; and afterwards 
being informed of his Title to a Moiety as Tenant by the Cur- 
zeſy, he brought an Ejectment, and recovered a Verdict for the 
ſame before the Lord Chief Juſticè Hale at the Aſſiſes in Kent ; 
and having ſome Concerns at Berwick upon T weed, he ſent the 
ſaid Henry Shelley thither to collect the Rents of his Tenants, 
which he did, and the ſaid She/ley collected 60 I. and was in- 
debted to the Plaintiff Faul 15 J. for a Houſe, and he often 
ſending to him to account, but receiving no Anſwer, Faule the 
Plaintiff went to Berwick, and there he was arreſted by the 
ſaid Shelley, by Proceſs out of Berzwick Court for the ſaid 
240 J. and tho' he tendered a Plea upon Oath to the ſuriſ- 
diction of that Court, yet it would not be allowed, and af- 
terwards he brought an F/abeas Corpus, &c. and that was not 
obeyed, but he was committed to Priſon for Want of Bail, and 
afterwards the Defendant Leonard Thompſon, by Combination 
with Shelley, was accepted to be his Bail for 240 J. tho he 
was a very poor Man; and then Shelley declared and got a 
Verdict and Judgment againſt Vaulæx fr 240 J. in Berwick 
Court. | 

FVaulx taking it to be a Kindneſs that Leonard Thompſon 
was Bail for him, procured the other Plaintiffs, Mhitehead and 
Tyrrell, to be bound to the Thompſons (the Defendants) in a 
Bond of 480 J. to indempnify Leonard Thompſon from being 
Bail, as aforeſaid, who ſoon after rendered himſelf to Priſon, 
and then he put the ſaid Bond in Suit; and thereupon Yaulx 
the Plaintiff brought a J/rir of Error on the Judgment in Ber- 
zwick Court, but that was difallowed, fo that he was proſecuted 
for the 240 J. and IWhitehead and Tyrrell upon the Bond for 
480 J. and therefore they exhibited this Bill to be relieved, 
and Fo Shelley might pay the 60 J. and 50 J. to the Plaintiff 
Paulx. 

The Defendant Shelley in his Anſwer ſets forth, that he had a 
Title to the Intereſt of Ruth Shelley, and that the 240 J. was 
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to be paid before any Conveyance was to be executed thereof; 
that the Conveyance was accordingly tendered to Faul with- 
in the 'Time agreed on; and doth not deny the Proceedings in 
Berewick Court. | 

The two Thompſons ſay they are Strangers to the Agreement 
between Faulx and Ruth Shelley, but that they were Bail for 
him, as aforcſaid, and that Leonard was in Execution for ſeve- 
ral Months, and expects his Damages, &c. 

Upon the Hearing this Cauſe, the Counſel for the Plaintiff 
inſiſted, that Henry Shelley ought not only to bear the Coſts 
and Damages of the Plaintiff, but of the ſaid Leonard T homp- 
ſon, becaule he was the Wrong-doer in arreſting the Plaintiff 
and impriſoning his Bail on a Verdict and Judgment ſo unjuſtly 
obtained, contrary to all the Courts and Rules of Law; the 
the Judge of that Court in Berzvick having diſobeyed all the 
Proceſs of the Courts at Veſtminſter, as aforeſaid; and had 
likewiſe diſobeycd the Order of this Court, by which the 
Plaintiff was commanded to bring the 240 /. into Court, and 
then Leonard T hompſon to be diſcharged out of Execution, but 
he was {till kept in Cuſtody in Contempt of that Order, by 
Reaſon whereof his Damages were increaſed; and therefore af- 
ter he was diſcharged he brought an Action againſt the Plaintiffs 
upon a Ouantum damnificatus, and hath recovered a Verdict 
and Judgment for 80 J. Damages, &c. | 

The Court decreed, that the Judgment in Berwick Court 
ſhould be ſet aſide, and a perpetual Injunction againſt the ſame, 
and the Maſter to tax Coſts for the Plaintiff Yaulxe, in Re- 
ſpect to that Proſecution and Recovery in that Court, and like- 
wiſe his Coſts in this Court againſt Shelley ; and decreed T homp- 
ſon's Damages to be paid likewiſe by the ſaid Shelley, with his 
Coſts both at Law and here, and the 240 /. to be taken out of 

Court by the Plaintiff. /aulx ; and that Leonard Thompſon de- 
liver up the Bond of 480 J. to Whitehead to be cancelled, and 
to releaſe all Actions brought thereon, and likewiſe the Verdict 
by him obtained for 80 J. Damages, @*c. 
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Nicholas Paine and Elizabeth his Wife, Plain- 
Hffs. 


Robert Bromſall, Thomas Bromſall, Alice Brom- 
{all Infants, 0 5 Peck their Guardian, and 
N Peck, and Mary Killett, Widow, Defen- 

ants. 


OHN Bromſall, late the Husband of the Plaintiff F/izaberh, Bill for « 
being ſeiſed in Fee of the Lands in the Bill, Oc. did, by In- Jointure, 
denture of Bargain and Sale 29 Abril 1660, made beeween him, put. 3 
of the one Part, and John Peirce and the Defendant Robert perſonal E- 
Bromſall, of the other Part, ſettle the Premiſſes in Jointure on Hus, of her 
the Plaintiff Elizabeth his then Wife. « Freeman 
But Robert Bremſall the Defendant hath got the Poſſeſſion of Londen: 
of the real Eſtate, and delivered it up to Alice the Daughter of 
John by a former Wife, and hath likewiſe poſlefſed himſelf of 
the perſonal Eſtate of John, tho' by the Cuſtom of London the 
ſaid Plaintiff Elizabeth ought to have a third Part thereof, as 
the is the Widow of a Freeman. 
That John Peck claims a Title by Virtue of a Mortgage, 
which he pretends is precedent to the Marriage-Settlement, but 


refuſes to diſcover the Deed ; therefore the Plaintifls have ex- 


hibited a Bill for a Diſcovery of the ſaid Deed and Settle- 


ment, and Incumbrances and the yearly Value of the Lands, 
together with the Value of the perſonal Eſtate ; and that the 
Plaintiff Elizabeth may have a third Part thercof, and be let in- 

to her Jointure. : | 
Robert and Alice Broinſall anſwer and ſay, that John was 
ſeiſed of the Reverſion in Fee of two Thirds of the Premiſſes, 
expectant upon the Death of Elisabeth Milſinore, who ſurvived 
John; and the other third Part, after the Death of the ſaid JVi/- 
more, deſcended to Alice, as the only ſurviving Daughter and 
Heir of their Mother, the firſt Wife of the ſaid Zobn Brom- 
all. 
5 They believe no ſuch Marriage-Settlement was made by 
John, but that he left the ſaid Alice and two more Daughters 
by his firſt Wife, very young at the Time of his Death; 
that the Plaintiff Eligabetb, their Mother in Law, taking no 
Care of them, the ſaid Robert their Uncle entered and re- 
ceived the Profits of the real Eſtate, being 38 J. per Annum, 
out of which he paid Taxes and the Intereſt of 200 J. prin- 
Ppp 2 _ Cipal 
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cipal Money; and the Reſidue was towards the Maintenance 
of the Children. 

And as to the perſonal Eſtate, John, by Deed-Poll dated in 
Fannary 1660, in Conſideration of 140 J. fold the ſame to 
Flizabeth Milſinore, there being ſo much due to her from him; 
and that the ſaid J/7/ſmore is dead, and he is Executor, and by 
Virtue thercof intitled to the ſaid perſonal Eſtate. 

Thomas Bromſal! claims under an Aſſignment of a Mort- 
gage made by Zohn Bromſall of ſome Part of the Premiſles for 
ſecuring the Repayment of 100 J. and Intereſt, and the De- 
fendant Mary Kr claims under a like Mortgage for the 
like Sum. 

And John Peck ſays, he was choſen Guardian by Alice, and 
that he hath all the Deeds and Writings concerning her Title 


to the Premiſſes, which he keeps to defend the ſame, and that 


he hath taken the Accounts of Robert Bromſall, and found that 
he had expended 50 J. more than he received. 

The Court, upon hearing this Cauſe, was ſatisfied that the 
Plaintiff, in Right of his Wife Elizabeth, was well intitled to 
her Jointure made by her firſt Husband, but ſubject to the 
ſaid Incumbrances. | | 

Therefore ordered Robert Promſall and John Peck to ac- 
count for the Rents and Profits ſince the Death of Elisabeth 
Ililfmore, allowing tor Intereſt- Money, Repairs, Taxes, and what 
hath been expended towards Maintenance of the Children; and 
what ſhall appear to remain afterwards in their Hands, ſhall be 
applied towards the Diſcharge of the ſaid Moragages, ſo far as 
the ſame will reach. 

That Alice Bromſa!l paying two Thirds, and the Plaintiff 
Paine and his Wife paying the other Third, what ſhall appear 
to be due on the ſaid Mortgages, the ſame Mall be reconveyed 
to the ſaid 4/ice and her Heirs, free from Incumbrances ; and 


the Plaintiff and his Wife, on Redemption of the Premiſſes as 


aforeſaid, ſhall enjoy the other third Part as the Jointure of the 
ſaid Elizabeth, during her Lite. 


And that, if A/ice ſhould refuſe or negle& to redeem at a 


Time to be appointed for that Purpoſe, then the Plaintiffs ſhall 
be at Liberty to do it, and ſhall hold the ſame mortgaged 
Lands till they are fatisfied both Principal and Intereſt, Gc. 


George 
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George Skapholme, Plaintiff. 


Theophilus Hart and Margaret Hart, Widow, and 
Warner Hart, Defendants. 


Atthew Batſon, late of London, Skinner, being ſciſed of a Lawycr 
Copyhold Lands in 7orkfhire of the yearly Value of 50 /. took a Bond 


per Aunum, ſurrendered the fame to the Uſe of his Will, and 98 


about 19 December 1664, deviſed the ſaid Lands to Job Hy/- convey one 


gate and his Heirs, and ſoon after died; and before the {aid helf of his 


. ; . Eſtat 
Holgate was admitted, he died an Infant Inteſtate, and without bs the 16- 
Iflue, ſo that the Premiſſes being in Nature of Gacelkind, de- covering the 
ſcended t 705 ap hom 8 _ other half: 
cended to 70bn oraplolme, and to the Plaintiff George his this Bond 

Brother, as Couſins and Heirs of the ſaid Jlolgate, and ſoon af was ſer 4. 

ter the ſaid John Shapholme died, ſo that the Whole deſcended side, and to 


: EC f 
to the Plaintiff, who ought to enjoy the fame. — 9 then 


what was 
actually laid out in recovering the Eſtate. 


But being in his Minority, he did not enquire into his Title, 
till about 3 Years paſt he applied himſelf to one Hart a Coun- 
ſellor at Gray's-Inn, who undertook to recover the ſaid Lands 
for the Plaintiff, but would not proceed unleſs the Plaintiff would 
give him a Bond of 1000 J. Penalty, conditioned to ſurrender 
one Moiety to him and his Heirs, when recovered, which Bond 
was drawn by the ſaid Hart, and tendered by him to the Plain- 
tiff to execute, and which at the Perſuaſion of the ſaid Hart 
was executed accordingly. | 

Afterwards Hart, <2 A he recovered the ſaid Lands, made 
his Will, and deviſed the ſaid Moiety to J/zrner Hart (the De- 
fendant) his Son and Heir, and made the other Defendants Exe- 
cutors, and died; who pretend, that their Teſtator recovered the 
Eſtate, and threaten to put the Bond in Suit; and therctore the 


Plaintiff exhibited this Bill to have the ſaid Bond delivered up, 


and that Warner Hart may releaſe the Eſtate ſo deviſed to 
him as, aforeſaid. 

This being the Caſe, the Court declared, that the ſaid Bond 
was unduly obtained, and ought to ſecure no more than what 
the Teſtator Hart had actually laid out in recovering the ſaid 
Eſtate, which the Maſter is to examine and certify, and to maks 
reaſonable Allowances for his Care, Oc. deducting the Profits 
received by the ſaid Teſtator Hart, or the Defendants, or other- 
wiſe ; and on the Plaintiff's Payment of what ſhall appear to be 


due, (if any Thing) tis decreed, that the faid Warner rs 
ha 
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ſhall convey all his Right to the Premiſſes to the Plaintiff, diſ- 
charged of all Incumbrances, (5c. and ſhall deliver up the ſaid 
Bond, Cc. 


— — 
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Chriſtopher Woodhouſe, John Feild, and ſeveral 
other Creditors of Sir Richard Combes, Plain- 


tffs. 
William Cotton, Eſq; Richard Combes, Eſq; and 


others the Heir and Truſtees of the ſaid Sir 
Richard Combes, Defendants. 


The perſo- OIR Charles Combes being indebted to the Plaintiffs and others 
nal Eſtate in the Sums mentioned in the Bill, and feifed in Fee of 
23 and Lands therein mentioned, did, by his Deed dated in April 1675, 
ſome of the demiſe the ſame to his Truſtees the Defendants for 1000 Years, 
Goods ta- in ruſt, that by Mortgage or Sale thereof they might raiſe 
pour Tg man Money to pay his Debts mentioned in a Schedule to the ſaid 
be brought Deed annexed, the Surplus, after Debts paid, to be to him and 
into the Per his Aſſigns, and the faid Truſtees to reconvey unto him or them 


ſonal Eſtate, 7 b : 
E. go What ſhould remain unſold after Debts paid. 


in Diſcharge 5 : 
of his Debts, in Aid of his rea! Eſtate, 


The Truſtees entered on the Premiſſes, and poſſeſſed them- 
ſelves of the perfonal Eſtate, but retuſed to pay the Creditors ; 
pretending, that after the ſaid Demiſe, Sir Richard conveyed 
the Inheritance to them, ſo that the Term of 1000 Years was 
merged ; and that by this ſecond Deed other 'Truſts were decla- 
red for ſome other Creditors, and Debts not mentioned in the 

former Schedule, which the Plaintiffs inſiſt is a Breach of the for- 
mer 'T ruſt ; therefore they have exhibited this Bill, that the 'Tru- 
ſtees may fell and account for the Profits ſince the faid Deed of 
Truſt, and for ſo much of the perſonal Eſtate which came to 
their Hands; and that the Plaintiffs may be paid their reſpective 
Debts with Intereſt. 

The Defendants confeſs the Deed of Truſt in April 1675, but 
that at the Sealing and Delivery thereof Sir Richard declared 
he owed no more than what was compriſed in the ſaid Sche- 
dule, excepting only ſome Debts which were ſecured on his Co- 
pyhold Eſtate. 
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That the Defendants, ſoon after the Execution of that Deed 
of Truſt, took up ſeveral Sums at Intereſt, ſer forth in an Ac- 
count annexed to their Anſwer, and afterwards diſcovered ſeve- 
ral other Debts owing by Sir Richard, and not mentioned in 
the ſaid Schedule, and that the Freehold Eſtate was intailed by 
his Father; and thereupon Sir Richard, ſoon after the ſaid Deed 
of Truſt, levied a Fine, and declared the Uſes thereof, Gc. on 
_ to bar the Eſtate-Tail, and to deſtroy the ſaid Decd of 

ruſt, | 

And afterwards the Defendants, by the Direction of Sir Ri- 
chard, prepared another Deed of "Truſt in May next follow- 
ing the Date of the ſame Deed, by which the Defendants were 
to ſtand ſeiſed of the Premiſſes, in Truſt for the Payment of the 


| Debts in the firſt Schedule, and other Debts ſince diſcovercd, 


which were inſerted in another Schedule to this laſt Deed al- 
nexed ; but that Sir Richard would not execute this Deed, be- 
cauſe ſome Debts mentioned in this Schedule were ſecured on his 
Copyhold Lands, 

But the Truſtees ſay, that they afterwards made up their Ac- 
counts, and delivered the ſame to Sir Richard, who approved 
thereof by ſubſcribing his Name ; and that they finding other In- 
cumbrances to which the Truſt-Eſtate was liable, they cannot 
procure Purchaſers whereby the Plaintiffs may be ſecured of 
their Debts ; and as to the perſonal Eſtate, they deny that they 
ever received any Part thereof. 

At the hearing this Cauſe, the Plaintiffs by their Counſel in- 
ſiſted, that the Defendants had broke the Truſt by their ac- 
cepting the new, Deed of Truſt, whereby the former Deed <@as 
merged, and this without the Conſent of the Plaintiffs, or any 
other the Creditors of Sir Richard, for whom they were in- 
truſted; and that the Debts in the firſt Schedule ought to be 
paid before the Debts mentioned in the other Schedule. 

To which it was anſwered, that there was an apparent In- 
tention, that all the Debts in both Schedules ſhould be paid, 
as far as the Eſtate will go to pay; and that it did not ap- 


pear the Truſtees had done any Thing in Breach of their 
Truſt. 


The Court was of Opinion, that the Truſtees were not guil- 


ty of any Breach of Truſt, but decreed them to account for 


what they raiſed or received out of the Eſtate conveycd to 
them as aforeſaid, and therewith pay the Debts mentioned in 
both Schedules ; except ſuch Debts which are ſecured on the 
Copyholds, which ſhall bear their own Burden, and ſhall be 
excluded out of the Account, as not being included in the 'I'ru!! | 
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and the real Incumbrances are to be ſatisfied according to the 
due Courſe and Order of Law; and the reſt of the Schedule- 
Debts are to be paid in Proportion, as far as the Eſtate will 
extend; the perſonal Eſtate to be accounted, and to come in Aid 
of the real Eſtate, towards Satisfaction of the ſaid Debts; and 
it appearing, that ſome Goods were taken by the Sheriff in Exe- 
cution for a Debt due to one Cozpley, it was decreed that 
ſhould be brought into the Account of the perſonal Eſtate; 
and it was ordered, that the Truſtees ſhall be allowed all juſt 
and neceſſary Charges expended by them in the Execution of 
the ſaid Truſt. 
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Page 36 

To a Bill of Review, not ——_ 
ibid. 

To a Bill to diſcover a perſonal E- 
ſtate, for that the Plaintiff hath 
made no Title to himſelf as Exe- 


cutor or Adminiſtrator. 44 
To a Bill for a Scandal, allowed. 
72 


To a Bill brought by an Executor 
of a Lawyer for a Sum in 
Groſs, for Advice and Pains ta- 
ken by the Teftator, allowed. 

T3 

To a Bill brought by one Jointenant 
for Lite, for that the other was 
not made a Party. 82 

To a Bill to diſcover a perſonal E- 
ftate and IWill, for that the Plain- 
tiff is neither Creditor or Lega- 
tee. 88 

To a Bill to ſurrender a Term, for 
that the Executor or Adminiſtrc- 
tor were not made Parties, c- 


wer-ruled. 104 
To a Bill for Want of proper Par- 
ties, allowed in Part. 113 


To a Bill to diſcover the Cuſtoms 
of a Manor, not good, for that all 
the Tenants were not mace Par- 
ties. | 114 

To a new Bill, for that it con- 
tained the ſame Matter with the 
former. 124 

By a ſurviving Executor, for that 
the other joint Fxecutor being 

dead, the perſonal Eſtate belonged 
to him. I71 

For that the PlaintiF hath a pro- 
per Remedy at Law. 172 

To a Bill for Want of Equity, not 
allozwed. 179 

To a Bill for Want of proper Par- 
feos. : 202 

To a Bill to diſcover a Truft of a 
Mortgase, for that the Mortza- 


4 


gee was willing to reconcey on 
Payment of Principal and Inte- 
ref. Page 214 
To a Bill for Examining Ilitneſſes 
to prove a Codicitl, for that the 
Matter is depending in the ſpi- 
ritual Court. 2.428 
For that a Decree made in a 
farmer Cauſe againſt the Plain- 
tiff cannot be altered by an origi- 
nal Bill now brought. 228, 230 
70 a Vill of Diſcovery of fraudu- 
leut Conveyances in Prejudice of 
a Mortgage. : 240 
To a Bill for a Leary for Want of 
proper Parties. 243 
Jo a Bill, for that the Equity of 
the Plaintiff is founded on Pay- 
ment of 5 s. which is too ſina!! a 
Sum for a Decree. 253 
To a Bill againſt an Executor, to 
eompel him to account before he 
go beyond Sea, for that it is in 
Nature of a Ne exeat Regnum. 

| 257 

To a Bill where the Title cue u 
der a Leaſe for three Lices, 
and did not aver that any ef the 
Lives were living, allowed, but 
without Coſts. 270 
To a Bill of Diſcovery of a Debt 
due, &c. for that the Admini- 
ſtratrix of the ſuppoſed Debtor 
was not made a Party. 303, 336 
To a Bill for the Diſe cery of an 
Agreement, for that the Plaintiff 
had not ſet forth the Subſtance of 
the Agreement allowed. 386 
To a Bill, for that the Plaintiff 
claimed a Gift from a Feme Co- 
vert who is not capable by Law 
t0 gige. 387 
To a Bill of Diſcovery of a Portion 
which the IVife brought to ber 
Husband, fir that the Plaintiff 
ſhewed no Title to hate a Diſco- 
very. 397 


To 
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To a Vill to diſcover a Title to an 
Horſe in Jon lon, for that the 
Plaintiff is barred by the Starute 
for rebnilding the City, over-ruled. 
; Page 427 

To a Bill of Diſcccery hat Leaſes 
zere made, for that the Plaintiff 
did not make Oath that he had 
not the Leaſes or Counterparts 
thereof. 444 


Departure, Gc. Demurrer for that 
the Replication was a Depar- 
ture from the Pill. 426 


Deviſe of an Anmity by the Teftator 
Coleman, 70 any f the Name of 
Coleman, h ſhould be fit to be 
a Student, and ſhould reſide in 
ſiich a College, &c. 30 


Of Lands to his Executor for 15 


Fears, with a Peder gicen to 
them to nominate wwhich of the Sons 
of N. M. ſhould have the ſame ; 
accreed that they ſhould nominate 
ewithin ſuch a Time, otherwiſe 
the Cart would niminate one. 


| 53 

Of Lands ſubject to the Payment of 
3000 l. decreed that upon bring- 
ine the Money into Court, the 
Lands ſhall be diſcharged. 61 
Of a Copyhold to. a Charity good 
without a Surrender to the Uſe of 


the Mill. 75 


Of a perſonal Eftate to one for Life, 


Remainder over, good. 116 
To a Son paying his Siſter 500 l. and 
for Default thereof 10 her and her 
Fleirs. 231 
Of bis perſonal Eſtate, and of his 
Lands for 75 Tears, on Condition 
he pay the Teftator's Debts wit h- 
in that Time, which he did not, 
yet the Debts were decreed to be 
paid. 278 
3 


Of a 10001. by his Mill, and about 
5 Nears afterwards the Teſtator 
made a Codicil reciting therein, 
that be hed given his Wife 1000 I. 
and new he gate her 16001. de- 
creed ſhe ſhall have that Sum, biit 
ot both. Page 290 

Of a Jewel, wiſbing her all Happi- 
neſs, and 5ool. and afterwards 
by a Codicil, he deciſed to ihe 
ſame Perſon 500 I. in Silver, de- 
creed ſhe ſhall hace both theſe unis, 


29 
To William the Eldeſt Son of Chaves 
ho in Truth was his Eldeſt Son, 
but his Name was Andrew; de- 
creed a god Deciſe, though to 
one by a Wrong Chriſtian Name. 


O 
Of Lis real and perſonal E fan fr 
Payment of Debts, if the perſonal 
Eſtate fall ſhort; the Heir was 
decreed to join with ihe Executor 
in Sale of the Lands. 1 


Diſmiſſion of a Bill. ſgned and enro!- 
led, was pleaded againſt a Re- 
leaſe of the Equity of Redemption, 


and good. 46 
Of a former Bill for the ſame Mat- 
ter was pleaded. 46 


Diſmifſion was decreed, and then an 
Attachment is in Nature of an 
Execution at Law. 253 


Dower decreed out f the perſonal 
Eſtate, and if that fall ſhort, then 
our of the real Eſtate. 134 

The Husband purchaſed Lands of 
Tenant for Life, who gave colla- 
teral Security, that his So and 
Heir ſhould contey the Inheritance 
when of Age; 4's Husband died 
before any Conzeyance made; the 
Wife ſhall not be endowed of thoſe 
Landi. 368 

E. Evi- 
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Ber on an old dormant Statute, 


| 


E. 


Evidence: here a Copy of a Deed 
to lead the Uſes of a Fine, was 
allo d to be Evidence. Page 302 

When ſuppreſſed by either Party, the 
Court will intend a Title againſt 
him who ſuppreſſed it. 471 


Exchanged Lands confirmed and de- 

creed to be encloſed. 18, 144 
Execution ſhall not be beyond the Pe- 
nalty of a Charter-Party, though 
more may be recovered in Dama- 
Ses. | 435 


Executor decreed to account for Le- 
gacies, tho 8 a Title 
to the perſonal Eſtate. 125 

Bill againſt him to exhibit an Inven- 

. Zory, and to give Security to ac- 
count before he go beyond Sea. 


257 
He carried on a Trade with the Te- 
- ftator's Stock, decreed to account 

for the Profits of that Trade. 381 
Executors ſhall be intended Truſtees, 


though not named as ſuch. 432 


Extent: Bill to have other Lands 
re-extended, the Defendant pleads 
the former Extent, and an Inqui- 
ſition, and a Liberate, and held 

00d. | 287 


the Plaintiſf was relieved. 331 


F. 


Factor not allowed to Place any Thing 
to Account under the Title of gene- 
ral Expences. 7 
Factor in the Indies died, his Admi- 

niſtrater was decreed ts account. 
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Felony : Forfeiture of Lands on a 
Convittion of Felony, under which 


the Defendant claimed. Page 249 


Feme Covert decreed to diſpoſe what 
ſhe had got by ber own In wry, as 
if ſhe had been a Feme Sole. 56 
Truft created by which ſhe was to 
bave an Eſtate for Life, in ſuch 
Lands ſo as ſhe ſettle her own 
Lands on ber Husband and his 
Yue, which ſhe was willing to 
upon confirming ber Eſtate for 
4 kd on ber for Life, 6s 
nutty ſettled on ber i fe, ſhe 
por pL Husband "ay in a Fine, 
and mortgaged the Lands out of 
which the Annuity was iſſuing,the 
Mortgagee having Notice of this 
Annuity : Decreed that by this Fine 
Me had not extinguiſhed her An- 
nuity. 277 
She took a Bond in the Name of her 
Seroant, in Truſt for ber ſelf, her 
 Husband died, and the Obligor 
paid the Money to his Adminiftra- 
tor, and good. 330 
Deviſe of 1001. to ber, which ſhe 
ave to H. W. who exhibited his 
ill for it, to which the Defen- 
dant demurred, for that being a 
Feme Covert ſhe had no Power 


to diſpoſe thereof. 387 


® 
Feme Sole: Deviſe of a Power to 
Ber to grant an Annuity ; ſhe mar- 
reed: Decreed that the Marriage 
did not deveſt her uf this Poꝛger, 
and Place it in the Husband,. 


346 


Feoffment made without Livery and 
Sei ſin ſupplied in Equity. 174 


Foreign Kingdom, Goods condemned 
there according to their Law, the 


125 


4 


Plaintiff was proſecuted here for 
SIC toſs 


8 
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thoſe Go:ds, but a perpetual In- 
junttion granted. Page 


Fraudulent Deed, for that it had 
a Poceer of Revocation, ſball be 
fraudulent as to one, but not to 
anther. 148 

Fraudulent Conveyance of the Rever- 
fron in Fee to a Term for Tears, 
the Term ſhall not be merged. 

220 

Deed decreed to be fraudulent againſt 
Creditors. 270 

Where the Plaintiff was relieved a- 

 gainſt a Fraud. 295, 336 

Fraudulent Sale of Eaſt-India Stock, 

the Buyer hating full Notice, that 


it was not the $0ck of the Seller. 


| 298, 430 
Bill to be relieved againſt a Boud, 
* Fudement and Extent fraudulent- 

ly obtained ; decreed accordingly. 


| | 314 
Fraudulent Sale of Goods to the Son 

in the Life-time of his Father. 
: 439 
Frandulent Conveyance ſet afide, 449 
Frandulent Settlement in Marriage 


Fine and Recovery not well ſet forth 
in the Bill. 268 
Pha to a Bill to eſtabliſh an old Set- 
tlement, that the Tenant in Tail 
in Poſſeſſion had levied a Fine, 
and ſuffered a Common Recovery, 
and declared the Uſes to the De- 
fendant aud his Heirs, good. 396, 
3 6. S. P. 
Fine and Nonclaim, W 
ot bar. 449 


G. 


Guardian of Infants demanded an 
Account without making juſt Allow 


auces, &c. 2 


2 


it ſhall} 


] 


Action brought by him, the Defen- 
aant pleaded, that the Guardia- 
ſhip of the Infant was deviſed to 
him, and that he is the Remain- 

der Man in Tail, ged. Page 200 

A real and perſonal Eſtate was de- 
ciſed to an Infant when he came 
of Age ; the Guardian brought a 
Bill againſt the Executor to have 
an Account, &c. who demurred, 
for that be was not to account till 
the Infant was of Age Decreed to 
gice Security to account, and to 
pay what ſhould appear to be due. 


I 
Guardianſhip of an Infant was 4% 
poſed by Deed to one, and deviſed 
by Will to another : Decreed that 
the Will was a Revocation of the 
Deed. 323 
Decreed that the Mother is to have 
the Cuſtody of her Sun and Heir. 


433 
H. 


Heir brought a Bill to be relieved a- 
gainſt a Fudgment had againſt bis 
Anceſtor ; the Defendant pleaded, 
that he brought a Scire Facias a- 


gainſt this Heir, and that he 
pleaded he bad no Aſſets by De- 
ſcent. 69 


Where the Heir is only Tenant for 
Life, he is not obliged to make 
good the Covenants of his Anceſtor 
to repair. 86 

Where the Heir ſhall be decreed to 
join in a Sale of Lands as a colla- 
teral Security to defend the Pur- 
chaſer. 166 

The Father having made a Contratt 
to ſell Lands, and dying before 
the Purchaſe-Deeds were made, 

bis Heir was decreed to ſell. 201, 


363+ S. P. 


| 


| 


The 
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The Heir was decreed to relinquiſh 
bis Right ben he came of Age. 

7 Page 380 
The Father covenanted for himſelf 
and his Heirs, the Lands were 
Borough Engliſh, and ſo deſcend- 

e to his youngeſs Son, who was 
decreed to perform the Covenant. 
415 

Heir compelled to join with the Exe- 
cutor in Sale of Lands to pay 
Debts. 415 


Husband agreed by Deed to allow 
his Wife ſeparate Maintenance ; 
this wwas confirmed by a Decree. 


| 73] 
Hhere a Legacy was deviſed to his 


Wife wwhilft Sole, then ſhe married 
and died; this Legacy was de- 
creed to him after her Death. 91 
The ſecond Husband was charged 
ꝛeith a Debt due from his Wife, 
. ſhe having reſerved all her real 
and perſonal Eftate before Marri- 

| 108 


age. 
Decreed that he ſhould not medal 


with the Portion of his Wife, till | 


he had made a Settlement. 146 
He gave Bond before Marriage to 
leave bis intended Wife fo much. 
if ſbe ſurvived bim. Decreed that 
this Bond ſhall be paid before o. 
ber Creditors. 232 
He truſted his Freeman's Part with 
his Wife, to give it amongſt his 
Chilaren, as r ſhall think fit ; ſhe 
gave her own Children more than 
to thoſe which he had by the firſt 
Venter: Decreed that the Diſtri- 
bution ought to be equal. 3 54 
Where he was decreed to make a 
Settlement on his Wife. 362, 377 
Bond given to pay 4001. to the Child 
or Children of Husband and Wife, 
as he ſhould appoint, and if no 
Child then to ſuch Perſon as th: 


— OE 


— 


Survivor of em ſhould appoint ; 
they both defired that the Husband 
might have Part of the Money to 
buy him an Office : Decreed accord- 
ingly. Page 365 
He gave a Statute to leave his Wife 
5ool. if ſhe ſurvived; after- 
wards he deviſed Lands to ber 
for Life, aud in Fee, and made 
ber fole Executrix; the Heir at 
Law, was relieved againſt this 
Statute, for that the perſonal E- 
| ſtate and the Reute of 
were more worth than 5001. &c. 


42, 500 
I. 


Illiterate Perſon perſuaded to execute 
a Bond, it was ſet aſide. 165 


creed, &c. ſee Boundaries. 144 


Infant: A Legacy _ to him pay- 
able at a certain Time now paſt, 
the Maſter ſhall put it out to In- 
rereft. 94 
Legacies deviſed to them, and their 
other made Executrix, ſhe mar- 
ried again, and died; the Father 
in Law ſhall not account for the 
perſonal Eftate. 95 
Infants had two Fathers, but one 
Mother ; their ſeparate Interefts 
were decreed to them. 106 
Lepacies deviſed to them, decreed to 
be paid but without gh 264 


Te Truſtee of an Infant decreed to 


execute his Truſt, and to pay the 
Infant zoo l. when he comes to the 
Aee of 17 Tears. 382 
Deviſe of a real and perſonal Eſtate 
to an Infant, when he ſhould be 
of Age ; and a Bill being brought 


cutor to have an Account, he de- 


murret 


the Lands 


Incloſure : Agreement 70 encloſe, de- 


by his Guardian againſt the E. 


F - 1 
fm. 
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murred, for that he is not to ac- 


count till the Infant came of Age - 
Decreed to give Security to account. 
Page 317 

Where an Infant is damnified by an 
Executor who broke his Truft oy 
ſigning a Releaſe, it ſhall be made 
good by him to whom the Releaſe 
was given, or by the — 

42 


Inferior Court eretted by an Act of 
Parliament, and determining 
Matters proper to their Juriſdi- 

Eton, ſhall not be impeached in 


Equity. | 319 


Intention f the Party ſhall guide 
the Words of his Covenant. 90 


Intereſt-Money, &c. Judgment was 
had for Principal and Intereſt 
due on a Bond; the Money re- 
ceived before the Fudement was 
entered, ſhall go in Diſcharge of 
Iutereſt. | | 89 

Where Intereſt is to be paid for 
Legacies from the Time they be- 

came due. 165 

Where the Intereſt was reduced to 

6 l. per Cent. the Defendant ſhall 

account for no more. 226 

Where Lands are charged with a 
Sum in Groſs, they are in Equi- 
ty chargeable with Intereſt for 
that Sum. 286 

Money L. out at Intereſt, and 
called in by an Executor with- 
out any Cauſe, be ſhall pay In- 


tereſt for it. | 457 


Jointenants for Life, one exhibits a 
Bill without the other; the De- 


fendant demurred, for that luth 


were not made Parties. $2 


Joint Executors; one died, the per- 


ſonal Eftate belongs to the Sur- 
©ITOY. Page 171 
Joint Executors and reſiduary Le- 
gatees, the Survivor ſhall haze 
the Sale. 176 


Jointure, &c. The Father covenant- 
ed to pay ſuch a Portion with 
his Daughter, and the Husband 
covenanted to ſettle ſuch a Foin- 
ture; Part of the Portion was 
afterwards paid, and the Wife 
died before the Fointure was ſet- 
tled; the Husband was not re- 
lieved for the Reſidue of the Por- 
tion. | 98 
Joiuture decreed of leſs than by 


that the IWife had agreed to ac- 
cept leſs when ſbe was a Mi- 
dow. 128 


Ireland : 4 Bill was exhibited to 
make a Partition of Lands 
there; the Defendant demurred, 
for that the Plaintiff might have 
a proper Relief in that King- 
dom. 242 


Judgment - Creditor extended the 
Lands, and made a Leaſe for 
Tears thereof, rendering the full 
Rent, and good. 115 

Judgment Creditor diſcharging 

Mortgages precedent to bis Fudg- 

ment 72 redeem. 367 

Judgment on a foreign Attachment, 
the Plaintiff was relieved againſt 
it. * 337 

en ſet afide, being obtain- 
ed to over-reach a fair Purcha- 


ſer. | 
Defeaſance of a Fudement pre- 

tended to be under the Hands 

and Seals of the Creditor and 


Debtor; but not relating to the 
Term on which the Amen: 


| 2 Was 


Articles agreed to be made ; for 


394 


Mill. 25 


Jett 10 any contingent Cliniſe in 


3 EET 
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was given, was found by the Ju- 
„ upon a Trial directed out f 
ancery, not to be the Deed of 
the Creditor. Page 454 


Juriſdiftion : here a Conrt is e- 
reed by Act of Parliament, and 
they determine a Matter er 

for their Furiſdiction, 1 bat 
not be impeached in Equity. 319 


L. 


Leaſe granted by a College was 
mortgaged, and the Term being 
near expired, was renewed by the 
Executor of the Mortgagor : De- 
creed, that the new Leaſe fhall 
be ſubject to the Payment of 
Debts. 392 

Leaſe deviſed in Truft, to permit 
the Wife to receive the Profirs, 
and after her Death to ber two! 
Danehters ; and if they tie with- 
out Iſſne, thru to the right Heirs 
of the Teftator; they both died 
without Iſſue and Inteſtate in the 
Life-time of their Mother, who 
adminiſtered : Decreed ſhe had a 

Title to the Leaſe. 98 

Leaſe made of Lands extended. by 
a Fug ment-Creditor ſhall not be 
impeached in Equity. 115 


Legacy: A Bill was exhibited for 
a Legacy, tho controlled by a 
ſubſequent Clanſe in the ſame 


Where tir to be paid at a certain 
Time, and if tis not paid ac- 
cordingly, yet it fhall not be ſub- 


the Will. 26 
Bill againſt an Adminiſtrator of an 
Exeturor for n Legacy, and an 
Account elecreed. 70 


In ns 


Deviſe of a Legacy to his Daugh- 
ter, h married and died be- 
fore it was paid; yet it ar 
decreed to the Husband furciting 
her. Page 91 

Deviſe thereof payable at a cer- 
tain Time to 9 after the 
Time is expired, the Maſter ſhall 
put the Money out to Intereſt. 


| 94 

Legacy deviſed to one, to be paid 
at a Day certain, the Leegatee 
died before the Day came, it ſhall 
zo to his Adminiſtrator. 112 
Executor decreed to account for Le- 
gacies, tho he pretended a Title 
ro the perſonal Eſtate. 125 
Deriſe of Legacies to his two 
Daughters; it ſhall be paid in 
Proportion out of the perſonal E- 

6 


ate. 13 
Droiſe of a Legacy to be paid our 
of the 3 ate, in ſuch 
Caſe the IVidow ſhall not retain 
her Paraphernalia, if there is not 
ſufficient beſides. 145 
Lepacies aeviſed to be paid out of 
Debts in a Schedule ozying to the 
Teftator, which falling ſhort, and 
Aﬀets bring confeſſed, it was made 
up out of thoſe Aſſets. 152 
Legacies deviſed ſo be paid our of 
rhe perfonal Eſtate, and if that 
fall ſhort, then out of the Rents 
and Profits of the real Eſtate; 
the Truftees were decreed to ſell 

the Lantts. „ 
Legacies to be paid upon a Condi- 
tion, and the Party died before the 
Condition performed. 178 
Decreed to be paid with Coſts. 
213 
Legacy given to am Infant, &c. if 
the Money is laid out for him, 
otherwiſe than appointed by the 
Will, it muſs be anſwered by 
Ttt him 


-» . 
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him who laid it out. Page 
250 
Legacy decreed to an after-born 
Child. | 267 
Il/here there was not ſufficient to pay 
all the Lepacies ; yet in this Caſe 

. the Legatee ſhall not abate in 
Proportion. 303 
Lands charged with the Payment 
of Legacies were afterward's de- 
- oiſed to the Plaintiff for Life, 
. Remainder to the Defendant and 
: bis Ileirs; they ſhall contribute 
tao Thirds towards the Pay- 
ment of the Legacies. 304 
Legacies to his Daughters, pay- 
. able at 21, or Days of Mar- 
riage, are not due till that Time. 
3 "on 
Legaci es decreed to be paid, with 
Iutereſt. 412 
Where uo Time is appointed for the 
" Payment of 
Children for their Portions, they 
ſhall be paid at 21, or Marriage. 
433 

After a Sentence in the ſpiri ral 
Court for a Legacy, this Court 
decreed an Account for what was 
received of the perſonal Eſtate of 
the Teſtator. 434 
Legacy is extindt when the Eſtate 
. out of which it is to be paid was 
determined. 464 


Limitation : Plea of the Statute of 
Limitations, not good. 14 
The Statute pleaded to a Bill of 
| ee of a Bond. 266 
Plea of the Statute allowed to be 
- go.. 370 


Limitation - of a Term for Years, 
coid, &c. 91 


London: Bill to be relieced a- 
gainſt the Diſpoſetion of a per- 


Legacies given to 


fonal Eftate by a Freeman of 
London. Page 16 
A Freeman decreed to ſettle his E- 
ftate ſo as his firſt Wife ſhould 
have no Benefit, he having two 
Wives then living. 429 
Bill for a Jointure, and for the 
third Part of the perſonal Eſtate 
of a Freeman. 475 


Lord of a Manor: Decree betzween 
him and his Tenants to ſettle 
Boundaries, and to reduce Fines 
to a Certainty. 154 


Lunatick : Bill brought by him, the 
Attorney General muſt be made a 
Party. 135 


M. 


Maintenance, &c. The Defendant 
demurred to a Bill brought by 
the Executor of a Lawyer for a 
Sum in Grofs for Fees and Pains 
taken in the Teſtators, Cauſes, 
for that this is Maintenance. 75 
The Statute pleaded. 426 


Maintenance of Infants, &c. Tuff 


for raiſing Portions for their 
Maintenance, and for paying 
Debts; the Maintenance ſhall be 


raiſed before the Debts ſhall be 
ENG 88 


Marriage Portions ere payable to 
three Daughters upon their Mar- 
riage with the Conſent of the 
Truſtees; and if they married 
without ſuch Conſent, then the 
ſame was deriſed over, &c. the 
Daughters were all old, and ne- 
ver intended to marry : Decreed 


| that they ſhould have their Portions 
without being married. 62 


2. 
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 Deviſe of a Portion, ſhe marrying 
* eith the Conſent of the Execu- 
tor; ſhe married without ſuch 
© Conſent, yet the Portion was de- 
creed to her with Intereſt. Pa. 145 

| 1 of a 2 were ſent in 
riting to the Relations of the 
Woman ; upon which the Marri- 
age enſued, this was decreed to be 
an Agreement executed on both 
 _ -: 146 
Marriage- Articles decreed to be per- 
formed, and the Truſtees to be in- 
demnified. 150, 183 
Marriage - Agreement decreed to be 
performed, &c. 170, 405 
Deviſe of 30001. if ſhe married with 


| zy 70 pay Principal and Intereſt. 
| 5 Page 1 
Brought into Court, which by a 
Prociſo in a Will was made pay- 
able to W. R. fhatl be diſearged 
of that Proviſo. 61 


Mortgagor brought a Bill againſt 
the Adminiſtratrix of the Mort- 
gagee to account. 5 

Bill to ſupply a Defect in a M.rt- 

age, and to be relieved againſt a 
Sd ment ſuffered by the Heir of 
the Mortgagor. 28 

Mort age by the Husband ef Lnnds 
which he afterwards made in 

Jointure to bis Iife ; he died, and 


the Conſent of his Executors, and | ſhe adminiſtred ; his perſonal Eſtate 


if not then 8001. to be abated ; ſhe 
married with their Conſent, ſo as 


age. 97 
the Husband ſettle a Jointure of | Hat all be a Mortgage, what not. 


4001. per Ann. this Conſent being 


conditional, and the 400 l. Foin-| Mortgage-Money is Aſſets in Equity 


ture per Ann. not being ſettled, a 
Bill cas brought, that the 8001. 
might be abated, but the Plain- 
24. had no Relief. | 234 
Marriage - Aereement decreed to be 
performed, tho the Wife died with- 
out Iſſue. 244, 261. S. P. 


Marriage - Agreement decreed. to be 


ſhall firft go in Diſcharge of this 
Mort 


'226 


236 
A ee of a Mortgage was 
decreed to be as an original, that 
being loſt. 237 
Mortgage in Fee was forfeited, and 
though the Mortgagee was in Poſ- 
ſeſſion, yet the Money dre on the 
Mortgage is ftill his perſonal E- 


performed, tho the Husband left ſtate, and ſhall go to his Admini- 


Bis Wife in a better Condition than ſtrator. 


305, 318. S. P. 


ſhe would have been by the Settle- Money due on a Mortgage is Part 


ment. 2388 


Marriage - Settlement in Truſt for gagee, and ſhall go in Eaſe of the 


Husband and Wife, was by Con- 


of tbe perſonal Eſtate of the Mort- 
Land to pay Debts. 35 1, 401. S. P. 


ſent of all Parties cancelled, and Mortgage of a ſubſequent Leaſe to 


the Truſtees indemnified. 448 
A fraudulent Marriage- Settlement 


ſet afide. 469 | 
Modus: 4 Bill for a Modus of | | 


Tiber. 13 


Money brought into Curt, and ta- 
ken out again upon giving Securi- 


one wwho had Notice of a prior 
Leaſe made to raiſe Childrens 
Portions, ſet aſide. 439 


N. 


Notice: Ihert the Defendant had 
Notice of a Cuvena,t, &c. He 
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ſhall be obliged to make it good. 
Page 213 

When Notice ſhall afett the perſonal 
Eſtate. | 225, 298, 328 
Purchaſe made after full Notice of 
the Truſt, and pendente lite ſer 
aſute. | 320 


O. 


Obligee being Partner with the Ob- 
ligor, _— all his perſonal E- 
ftate to the Plai mg and to the 
Obligor equally, and made the 
Obligor Executor : Decreed that 
by his being made Execntor, the 


Debt was not diſcharged. 410 


Old Claim F Money after 60 Tears, 
the Defendant was relieved a- 
gninſt ſuch Claim. 344 


Office: Bill to be reſtored to the Office 
of Keeper of the Fleet-Priſon, and 
to have an Account of the Profits, 
&c. 50 


Orphanage Part, according to the 
Cuſtom of London, decreed with 
Ct. 248, 327 


p. 


Palatine: Pen of Furiſdittion of the 
County Palatine allowed good. 
451 


Paraphernalia hall not be retained 
by the Widow againſt Legacies. 
1455 415 


Pardon general pleaded. 240 


Partnerſhip in Trade; an Account 


hall not be inſpected after the laſt 


Balance. 190 
1 


| Pawn: A Deed was patyned as a 
Security for the Repament of 
700 l. lent: Decreed that the Mo- 
ney ſhall be paid. Pa. 10, 209. S. P. 


Payment: Where the Buyer is by Ar- 
ticles to pay Money to the Seller 
who ordered it to be paid to a 
Bond-Greditor in Diſcharge of bis 
Bond; the Money was paid, but 


the Bond being aſſigned to the 


1:5 on this is uo Payment to the 
Seller ſo long as the Bond is not 
cancelled, 84 
Payment of a Charity to a won 
Perſon; the Lands ſtiil pom 
chareed. 1 
Preciſe Payment ſhall not be proved 
after a long Acquieſcence. 246 
Payment of a Rent thongh diſconti- 
nued for ſomt Time, yet now de- 
creed to be paid. 156 


Penſions paid to Servants without 
any Mill or Writing for the Pen- 
ſions, decreed to be paid after ſome 
Diſcontinuance. 149 


Perſonal Eſtate, in what Caſe it fhall 
not pay Debts. 414 
Il here it ſhall be applyed in the 
firſt Place for Payment of Debts. 
IW/here that and the real Eſtate 262 
both charged to pay Debts ; if the 
perſonal Eftate 1s ſufficient, the 
real ſhall be diſcharged ; but if 
the real is expreſly charged with 
Payment, that ſhall draw the 
perſonal in at any Time. 458 
The perſonal Eftate of the Debtor, 
and ſome of his Goods taken in 
Execution, ſhall be brought into the 
perſonal Eſtate, to diſcharge his 
Debts in Aid of the real eee. 
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Plea by the Widow, Adminiſtratrix 
of the Morteagee, that her Huſ- 
band appointed a Servant to re- 
ceive the Reits, and that he deli- 
cered up his Accounts to the 
Mortgagor who approved them, 
and by a Writin? obliged himſelf 
not to charge her with what the 

| Servant had received. Page 5 

To a Bill for a Modus, for that the 
Defendant hadobtain'd a Fudgment 
in Debt upon the Statute 2 Ed. 6. 

for not ſetting out Tithes in Kind. 


To a Bill againſt a Clerk of a Com- 
pany, to produce the Books, for 
that he was Sworn not to deliver 
them without the Conſent of the 
Maſter and Wardens, good. 24, 
259. S. P. 

Plea and Demurrer by an Execu- 
trix of an Executrix, held good. 3 
To a Bill for the Diſcovery of a 
Fill, for that the Defendant 
claims a Title under the ſame 
Will and demurs, for that the 
Plaintiff hath not ſet forth any 
Title he hath. . 36 
To a Bill for the Diſcovery of a Per- 
foual Eftate, the Plea was, that 
the Adminiftrator by a Deed of 
Bargain ard Sale ſold the Goods to 
the Deſerdant, aud demurred, for 
that the Plaintiff had made uo Ti- 

le to him{eff, either as Executor 

er Adminiftr ator, both allowed. 44 
Plea of a Diſmiſſien of a Bill, aud 
that Difmiſſion ſigned and enrol- 
led. 46 
76 a Bill to perpernate the Teſtimo- 
np of Witneſſes to a Will, that a 
Suit is depending in the Spiritual 
Chiu t to prove the ſame Ill, good. 

| N 67 
By a Judgment Creditor, that he 
 broveht a Sci Fac againſt the 
Heir of the Creditor who pleaded 


— 


be had no Aﬀets by Deſcent, and 
yet now brought a Bill to be re- 
lieved againſt the Judgment. Page 


69 
To a Bill to diſcover a Title, for that 
the Defendant had obtained teu 
Verdicts and Judgments in Bject- 
ment, and a Mrit of Poſſeſſion, &c. 
held good. 70 
To a Bill of Diſcovery, for that he is 
an Attorney, and ought not to dif- 
cover his Client s Secrets. S2 
To a Bill of Diſcovery, &c. for that 
the Lands were deviſed to him; 
and therefore he had a proper 
Remedy at Lazy. 82 
For that all the Perſons concerned 
were not made Parties. 96 
That another Bill was depending in 
the Exchequer-Court for the ſame 
Matter, and diſmiſſed on hearing, 
and that Diſmiſſion ſigned and 
enrolled. 102 
To a Bill o hace an Account of Goods 
taken in Execution, and fold at an 
Undervalue, that th Goods were 
offered to the Plaiutiſf at the ſame 
Time they were ſold to the De- 
fendant, good. 111 
To a Bill to redeem, that the Plain- 
tiff had releaſed the Equity of 
Redemption. 111 
Of a former Decree made in the ſame 
Canfſe, and confirmed on an Appeal. 


| I 2 
Of a Verdict and Fudament in Gm 
der to a Bill, to be relieved againſt 
the ſaid Verdict and Fudement, 
not good. 171 
To a Bill for a Legacy, that it was 
to be paid on 4 Condition, and 
that the Party died before the 
Condition was performed, not good. 
178 

Of a former Bill for the ſame Mat- 
ter d peuadding, and betzween the 
ſame Parties. 179 


Uuu Plea 
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Plea and Demurrer to a Bill to be 
relieved againſt a Judgment, and 
both alloed goed. Page 204 
To a Bill of Diſcovery of a Title, 
that the Lands were mortgaged 
to him by the Plaintiff himſelf, a- 
gainſt boom the Defendant had 
obtained a Verdict in Ejedimeut; 
and demnrred as 10 the Diſcovery 
of the Purchaſe-Deed, and both 
allowed good. 205 
Plea of a Purchaſe for a valuable 
Conſideration, held gocd. 208 
Toa Bill of Review, that the De- 
cree on a former Bill was figned 
and enrolled. 209 
To a Bill to be relieved againſt a 
Verditt and udęment, that there 
Twas a former Bill for the ſame 
Cauſe and diſmiſſed, the Plea mot 
good. 2235 239-S-P. 
Toa Bill to diſcover a 2 and to 
examine Mitneſſes de bene eſſe, 
that he is a Purchaſer for a va- 
{uable Confideration, and demurred 
as to the Examination of IVitneſſes, 
becauſe againſt a real Purchaſer ; 
and for that they be coinpelled to 
appear in Court. 255 
To a Bill by the Iſſue in Tail to diſ- 
cover a Settlement, for that the 
ſaid Iſſue were Baſtards, and 4 
Trial wwas directed on that Point, 
but the Defendant was ordered 
to pay the Plaintiff 501. to carry 
it on, and the Money not being 
paid, nor a Trial had, the Plea 
was over-ruled. 3 I 2G 
Plea and Demurrer, for that the 
Executors or Adminiſtrators were 
not made Parties. 334 
Plea and Demurrer to a Bill to be 
relieved againſt a Writ of Inquiry 
executed without Notice, for that 
the Plaintiff had a proper Reme- 
dy at Law. . 


3 


f 
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Toa Bill to ſet afide a Mill, for that 
it was irrezularly obtained; the 
Defendant denied that it was ſo 
obtained, and pleads the Jame in 
Bar, not good. 


Poſſeſſion for fifty Tears, pleaded to 
a Bill of Diſcovery of a Title to a 
Term for Tears, good. + 266 

Quiet Poſſeſſion for twenty-eight 
without any claim, makes a god 
Title. 23 316 

Quiet S for forty Tears, but 


with Notice of the Incumbrance, 
Poſſeſſio fratris, &c. cannot be 45 
Recer ſion. 214 
P.ſſe ion for ſixteen Tears and more, 
and now a Mortgage and Recogni= 
ſance was ſet up; but there being 
no Prof, but that they might be 
ſatisfied, both were ſet aſide. 250 


Poſlibility : Deviſe thereof good. 288 
Power 'Deviſe of a Power to his Ex- 
cutors to nominate who ſhould have 
his Lands. 53 
hat ſhall be a good Execution of a 
Power. 273 
Deviſe of a Power to a Feme Sole; 
ſhe married, this did not deveſt 
her of the Power. 346 


Privilege of the Unicer/ity of Oxford 
pleaded, but not allowed. 45 
Pleaded and allowed. 162, 292.5. P. 


Purchaſe for a valuable Conſideration 
without Notice of any Ducumbra!:- 
ces, good Plen. 9, 128. S. P. 143. 
ie .. 

The like Plea to a Bill to diſcover 
Aſſets and Title. 34 

Purchaſer paid Part of the Money, 
but by the Articles had Liberty to 
be diſcharged of his Bargain upon 

| Notice 
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Notice given before ſuch a Time, 
and to bave the Money repaid, 
which das decreed wwith Intereſt. 

Page 12 

Purchaſe made in the Name of ano- 
ther, and in Truſt for the Purcha- 
ſer cannot be affetted 5 any Fudg- 

ment obtained againſt him in wwhoſe 
Name it wwas purchaſed. 63 

Purchaſer would have a Farm 
comprehended under general, Words 
in the Purchaſe-Deed; but there 


being a Verdict and Fudament a- 


gainſt him in Ejeitment, he brought} 
2 Bill to be relieved agaiuſt both, 


but had no Relief. . 
Purchaſer for a valuable Conſidera- 


tion without Notice, &c. a prior 


Incumbrance was decreed to him 
to protett his Purchaſe. 130 
Purchaſer for a valuable Confidera- 
tion withorit Notice, &c. relieced, 
and in what Manner. I 


37 
Purchaſer for a valuable Con ſidera- 


tron pleaded, the Plaintiff re- 
phied, and the Defendant was on- 
dered to anſwer. 152 
Lands convered io a Purchaſer, as 


I collatteral Security te protett his 


Purchaſe, decreed to be ſold to difſ- 
charge Incumbrances, and the Heir 
to join in the Sale. 166 
Coienant to give the Purchaſer colla- 
teral Security, the Vendor claiming 
wider a Deed, with a Power of 
Revocation not vet executed. 192 


Articles ſealed in Order to a Concey- 


ance to the Purchaſer ; the Num- 
ber of Acres was defectiue in the 
Articles; if the Conveyance 1s exe-| 
cuted, the Purchaſer ſhall never 
afterwards reſort to the Articl-s. 


1 10 
Purehbafe made pendente lite, and 
ter full Notice of a Truſt, ſet 
aſide. © | 320 


Harecmeut for a Purchaſe was diſ- 


* 


charged, but with moderate Coſts. 
Page 332 

He who purchaſes prior Incumbran- 
ces 1s never protected in a Conrt 
of Equity, but here he was con- 
cerned with the Land before, and 
that for a valuable Conſideration, 
and came innocently into the Pur- 

C 5 a ſe . | 409 

R. 


Redemption: Fudement-Creditor de- 
creed to redeem againſt the Mort- 
gagee on Payment of Principal ard 
Intereſt. 51, 306. S. P. 

After a _ of the Equity, &c. 

het a Redemption was decreed. 

285 

Bill to forecloſe the Equity of 3 
demption, if the Principle and 
Intereſt, and alſo 2 Debt on ſim- 
ple Contract, 7s rot paid cithin 
ſuch a Time, decreed, luit not the 
Payment of the Debt on ſimple 
Contract. 379 

Decree to forecloſe the quite of 

Redemption, tho ſigned ond in- 

rolled, and a Purchaſe made tin- 

der it, yet another wwas allowed to 

redeem. 406, 499. S. P. 


Releaſe pleaded, and held goed. 111 
Pleaded, and not good. 117 
Pleaded to a Bill to ſet ofide au 
Agreemeit, not good. 218 
An Adminiſtratrix appointed her A. 
gent to take an Account of W. R. 
what was due, &c. the Agent 
took the Account and gave a Re- 
leaſe: Decreed ſhe ſhall have 1:0 
farther Account. 311 
I/here a Releaſe pleaded ſhall be 
iſſuable, and no Bar. 327 
Releaſe of an Annuity by the Tru- 
ſtees, yet the Lands: fhall ſtand 
C bh as 8 4. . 411 


Re- 
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Releaſe ſet aſide which was give 
by a Truſtee to the Damage of an 
rf vg Page 428 

Releaſe given by an Execcntor, but 
not as Executor, ſhall not bay a 
Demand upan any other Account. 


443 


Reſtdunm: Deziſe of 6001. apiece 
to his Daughters, and the Refi- 
due of his Fiſtate to his Son 
George ; and if either of them 
die before 21, the Survivor ſhall 
be Fleir by equal Portions; George 
died before 21. Decreed that his 
reftduary Part wefted inmedi- 
ately. 436 
Reſidnary Legnatee of the Teftator 
exhibited a Bill againſt the Fxe- 
cutor of bis Executor to account, 
and good. 39 


Review, and Error aſſigned in the 
Decree, and a Plea and De- 
miurrer to it. 36 

Pill of Review after a Diſmiſſion 
of a former Bill of Review, . 
dered not 10 freceed without per- 
forming what was decreed upon 
the original Bill. 162 

Bill of Review; the Defendant 
pleaded the Fer Decree ſigned 
aid inrolle 
uo Error in it. 209 

Revocation: Foluntary Deed with 
Per of Revocation upon the 
Tender of a Shilling, ſet afide by 
the Mortgagee, who after ward. 
purchaſed the Eftate. 38 

Deed with a Power of Revocation 

10 fraudulent as to a Purchaſer, 

tho not fo to another. 148, 192. 


| S. P. 
Pere a ſubſeqaent Mill is a Rero- 
cation of a prior Deed. 


„ aud that there wwas| 


8. 


Sale: A Bill of Sale made in Truſt, 
and that Truft not pom the 
Party was relieve Page 175 

Eftate decreed to be fold for Pay- 

ment of Debts, and all Parties to 

Join. 262 


Scandal: Demurrer to a Bill for 
Scandatallzved. _— 


Sequeſtration of Lands decreed for 
Payment of Money, but the De- 
cree was ſet af. for that the 
Defendant had a prior Title. 
126 


Servants Peuſions paid to them wwith- 
out any Writing to pay them, 
d:creed to be continued. 149 


Surrender of Cutyheld to the Sur- 
rendree and his Heirs abſolutely ; 
beit it being proved it wwas only to 
ſecure the Repayment of Money, a 

Redemption was decreed. 377 


. 


Tail: hat fhall be au Eſtate-Tail 

by Dediſe. 156 
Deviſe to W. R. and his Feirs, and 
if he die without Heirs, &c. 7s an 
Eftate-T ail. 214 


Tender, but not at the Place ap- 
pointed, was ſet aſide. 38 


Term for Years : Where the Truft of 
a Limitation of a Term for Tears 
is cid. 


Where 'tis not merged in the In be- 
ritance but ſubſiſtiug in Equity. 
155 

A 


323 
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A Truſt thereof to W. R. and his 
Heirs after the Death of another 
dying without Iſſue, is void. Page 

„ 

IVbere tis fraudulently conveyed to 
the Reverſion, it ſhall not be mer- 
ged. 220 
Deviſe of a Truſt of a Term to one 
for Life, and afterwards to his 
Iſſue, Remainder over: Decreed 
that this Remainder was void, 
and that the whole Term veſted 
in the Iſſue; and if he die with- 
out Iſſue, and inteſtate, it ſhall go 
to his Adminiſtrator. 279 
Truft thereof declared, tho not ex- 
preſſed in the Deed. 356 
Deviſe thereof to his Daughter af- 
ter the Death of his Wife, whom 
he made Executrix, ſhe aſſigned 
the Term to the Purchaſer of the 
Tnheritance, having ſufficient A, 
ſets to pay her Husband's Debts ; 
the Term was decreed to the 
Daughter. 378 
Term for Tears of an Annuity ex- 
pired, yet the Arrears ſhall ftill 

ſtand charged on the Land. 411 


Title: Bill to diſcover it; the De- 
fendant pleaded 2 Verditts and 
Judgment obtained in Ejetiment, 
and a Writ of Poſſeſſion, good. 70 

here the PlaintiF made no Title, 


etther as Executor or Adminiſtra- 
tor, not good. 


| 34 
Decreed, that the Plaintiff ſhould 
bring a Formedon in Remainder, 
that the Title might come in 


Oneſtion, 


Trial at Law directed whether a 
Judgment was ſatisfied or not. 3 
Directed to prove a prior Grant. 


41 


453 


Truſt: Pill brought to transfer it, 
decreed accordingly. Page 32 
Not performed within the Time li- 
mited, a farther Time was al- 
lowed by the Court. 53 
A ſpecial and limited Truſt raiſed 
2 a private Att of Parliament 
or Payment of Debts. 139 
Truſtee compounding a Debt by tbe 
Conſent of him for whom he was 
intruſted, no Breach of Truſt. 58 
Truſt of Lands for Payment of 
Debts ; the Executor of the Debtee 
brought a Bill againſt the Tru- 
ſtees, and againſt the Heir of the 
Debtor, who had prevailed with 
the Truftees to ſurrender the Lands 
charged with the Debt. 65 
Where a Truſtee broke his Truft by 
delivering up a Bond, and ta- 
king Security to indempnify him 
for the ſame, he was decreed to 
pay the Money. 241 
Bill againſt Truſtees to accept or 
transfer the Truſt. 258, 401. S. P. 
Truſtee decreed to account. 262 
The Father purchaſed Lands in the 
Name of his Syn, but, no Truſt 
thereof was declared; therefore it 
was decreed, that it ſhould be 
for the Advancement of the Son. 


338 
Te Defendaut was decreed to 


give Security to perform the Truſt. 
360 


| 


5 | Truſtees ſhall have their Coſts and 


Charges, but no Allowance for 
their Care and Pains in mana- 
ing the Truſt-Eftate. 361 
here the Executor of the ſurviving 
Truftee was decreed to perform 
the Truſt. 363 
One Truſtee decreed to relinquiſh 
the Truſt to another. 380 


XXX 


Truſt 
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Truſt denied by the Defendant, but 
decreed agniift Dim. 
Truſtee decreed to execute the Truſt 
by Sale of the Lands to pay Debts, 
and the perſonal Eſtate not to be 
charged. | 414 
Truſt broke by one Co-executor in 
Sealing a Releaſe, by which an 
Infoaut was damnified. 428 


Tithes: Bill for a Modus ; the De- 
fendant pleaded that he obtained 
a Judgment in Debt upon the 
Statute, for not ſetting out the 
Tithes in Kind, aud good. 13 

Il hen the Parſon was bound by a 
Decree of the Court as to his 
Tithes. 18 

Where Tithes were claimed by the 
Defendant as his Inheritance b 
a Grant of the King after the 
Diſſolution. 309 


V. 


Verdict and Judgement in 'Trover 
pleaded to a Bill to be relieved a- 
gainſt that Verdict, not good. 171 
Verditt pleaded to a Bill to ſupply 
the defettive Execution of Leaſes, 


that the Leaſes were void, the! 


Page 373 | 


Plea was allowed, aud the Bill 
diſmiſſed. Page 275 
Verdict in an inferior Court ſet d- 
fide. - 472 
W. 


Waſte: Plea of the Statute, &c. o- 
ver-ruled. | 135 
Injunction againſt a Jointreſs, 70 
ſtay Waſte. 189, 198. S. P. 
Injunttion to ſtay Waſte granted. 220 


Will, &c. a Writing purporting an 
Indenture was decreed to be a Will. 


3 195 
Notes in Writing, purporting a Will, 
ſhall be a good Will. 273 


/ 

Witneſſes: A Bill to perpetuate the 
Teftimony of Witneſſes to prove a 
Will; the Defendant pleads a Suit 
in the Spiritual Court depending to 
prove it, good. 167 

In Account the firſt Judgment is quod 
computet, and the Bail in that 
Action was admitted to be a Mit- 
neſs for him, for whom he was 
Bail. 247 

Bill to perpetuate the Teſtimony of 
Witneſſes to a Deed, &c. the Me- 
thod of Proceeding in it. 393 
FH/ 
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